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PRACTICE    REPORTS 


SUPREME  COURT. 

LEONARD  F.  BANCROFT  agi  CORNELIUS  SHANNON,  respond- 
ent 

The  plaintiff  recovered  of  defendant,  in  a  justice's  court  a  verdict  for  $50,  besides 
costs.  The  defendant  appealed  to  the  county  court,  and  in  his  notice  of  appeal 
specified  two  grounds  of  error,  as  follows:  '"The  judgment  should  be  more 
favorable,  to  him  in  the  following  particulars:  1st.  The  judgment  should  have 
been  for  the  defendant  with  costs.  :Jd.  The  plaintiff  was  entitled  to  recover  no 
more  than  ten  dollars,  if  any  thing." 

On  the  trial  in  the  county  court  the  plaintiff  recovered  a  verdict  of  $40: 
Held,  that  both  particular?  mentioned  in  the  defendant's  notice  of  appeal  were  in- 
tufltcient,  under  the  Code,  and  that  the  plaintiff  was  entitled  to  costs. 

:     Binghamton  General  Term,  December,  1870.          ..;  . 
MILLER,  PARKER  and  HOGEBOOM,  Justices. 

APPEAL  from  a  readjustment  of  costs  by  the  county  court, 
on  an  appeal  from  a  justice's  judgment. 

E.  C.  MOODY,  for  plaintiff  and  appellant. 

F.  B.  SMITH,  for  defendant  and  respondent. 

"By  the  court,  MILLER,  P.  J. — The  plaintiff  in  justice's 
court  recovered  a  verdict  for  fifty  dollars  besides  costs.  The 
defendant  appealed  to  the  county  court,  and  the  notice  of 
appeal  claimed  that  the  judgment  should  be  more  favorable 
to  him  in  the  foil  owing  particulars :  1st.  The  judgment 
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should  have  been  for  the  defendant  for  costs.  2d.  The  plain- 
tiff was  entitled  to  recover  no  more  than  ten  dollars,  if  any- 
thing. 

Upon  the  trial  in  the  county  court,  a  verdict  was  rendered 
in  favor  of  the  plaintiff  for  forty  dollars.  Each  party  claimed 
costs,  and  the  clerk  allowed  costs  to  the  plaintiff,  which  the 
county  court  on  motion  for  a  readjustment  reversed,  and 
directed  the  clerk  to  allow  costs  to  the  defendant.  From 
this  order  the  plaintiff  appeals  to  the  general  term. 

I  think,  that  the  first  particular  mentioned  in  the  notice  ia 
insufficient  to  meet  the  requirement  of  section  37 1  of  the 
Code,  as  amended  in  1866.  The  amendment  provides  :  "  If 
he  claims  that  the  amount  of  the  judgment  is  less  favorable  to 
him  than  it  should  have  been,"  he,  (the  appellant)  "  shall 
state  what  should  have  been  its  amount."  The  same  section 
further  provides  that,  "  within  fifteen  days  after  the  service 
of  the  notice  of  appeal,  the  respondent  may  serve  upon  the 
appellant  and  justice,  an  offer  in  writing,  to  allow  the  judg- 
ment to  be  corrected  in  any  of  the  particulars  mentioned  in 
the  notice  of  appeal."  A  perusal  of  these  two  provisions  in 
connection,  renders  it  manifest,  I  think,  that  they  were  in- 
tended to  relate  to  the  amount  of  the  judgment.  If  an  offer 
is  made  to  correct  the  judgment,  it  must  relate  to  the  amount 
named  in  the  notice  and  not  to  an  entire  reversal.  The  ap- 
pellant must  state  the  amount  wherein  the  judgment  was 
erroneous,  and  the  respondent  is  allowed  the  privilege  of 
making  an  offer  to  have  the  judgment  corrected  in  the  par- 
ticulars mentioned  in  the  notice  of  appeal  j  that  is,  the 
amount. 

If  a  different  rule  prevailed  then  the  respondent  would 
have  no  choice,  but  to  consent  to  a  reversal  of  the  judgment 
with  costs,  when  this  is  specified  as  a  ground  of  error. 
Clearly  this  could  not  have  been  intended,  as  a  subsequent 
portion  of  the  same  section  provides,  "  that  the  appellant 
shall  not  recover  costs  unless  the  judgment  appealed  from 
be  reversed  on  such  appeal,  or  be  made  more  favorable 
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to  him  to  the  amount  of  at  least  ten  dollars."  This  provides 
for  two  classes  of  cases  :  1st,  for  a  reversal,  and  2d,  whene 
there  is  a  reduction  of  ten  dollars  in  the  amount.  If  a  case 
of  reversal  was  intended  to  be  included  within  the  provision 
as  to  the  amount  then  there  was  no  necessity  of  naming  it  ia 
the  portion  of  the  section  last  cited.  > 

The  term  "  reversed,"  as  employed  in  this  section,  and  an 
quoted,  I  think,  relates  to  an  appeal  where  another  trial 
is  had,  and  a  verdict  rendered'  in  favor  of  the  appellant, 
quite  as  much,  as  to  a  case  where  the  judgment  is  reviewed 
upon  the  return  of  the  justice,  and  reversed  for  alleged  errors. 
If  a  new  trial  is  had  and  the  appellant  succeeds  in  changing 
the  entire  result,  then  the  judgment  of  the  court  below  is  re- 
versed. 

The  construction  I  have  placed  upon  the  provision  cited, 
it  seems  to  me,  is  the  only  rational  interpretation  which  caa 
be  given,  and  is  consistent  with  the  appareut  intention  of  the 
legislature.  Its  object  was  to  enable  a  prevailing  party  to 
modify  a  judgment  for  too  large  an  amount  if  he  chose  to 
do  so,  and  thus  prevent  unnecessary  and  expensive  litigation. 

It  was  not  designed,  I  think,  to"  compel  him  to  surrender 
his  judgment  and  consent  to  a  reversal  at  the  hazard  of  pay- 
ing costs  if  a  reduction  of  ten  dollars  was  had,  and  of  being 
subjected  to  the  severe  penalty  of  all  the  costs  of  the  litiga- 
tion for  a  refusal  to  abandon  entirely  his  claim. 

As  to  the  second  ground  stated,  I  think  that  it  is  not  suf- 
ficient to  entitle  the  defendant  to  costs  within  the  principle 
of  Younghans  agt.  Finger,  decided  at  the  last  February 
general  term  of  this  department,  where  the  notice  was  "  that 
said  judgment  should  not  have  been  for  more  than  $25 
damages,  besides  costs." 

The  same  point  has  also  been  recently  decided  the  same 
way,  by  the  general  term  of  the  fourth  judicial  department 
(See  Putnam  agt.  Heath,  3  Alby.  L.  Jour.,  280). 

As  the  costs  were  properly  adjusted  by  the  county  clerk^ 
the  order  of  the  county  court  must  be  reversed,  with  ten. 
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i  dollars  costs  of  opposing  motion,  and  ten  dollars  costs  of  this 
^appeal. 

I  concur  in  the  result  of  the  within  opinion,  if  for  no  other 
ground,  for  the  reason  that  we  ought  to  accept  the  late  cases 
of  Younghans  agt.  Finger,  and  Putnam  agt.  Heath,  as  deci- 
sive till  reversed. — HOGEBOOM,  H. 


•: 

. 

•  .     • 
'-• 
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.1 1 

COURT  OF  APPEALS.  | 

':    I 

PHILIP  F.  PISTOR,  survivor,  &c.,  agt.  RACHEL  A.  BRUNDUTY 

and  others.  / 

Under  the  provision  of  the  present  constitution,  no  judge  shall  sit  at  general  term,ia 
renew  of  his  own  decision, 

A  justice  of  the  supreme  court  sitting  at  general  term,  who  made  the  order  appealed 
from  at  special  term,  is  incompetent  to  sit  upon  a  review  of  the  order  upon  its 
merits,  or  to  take  part  in  determining  whether  the  order  was  appealable  to  the  g«ii- 
eral  term.  .  .  '  | 

Appearing,  by  the  appellant,  at  general  term,  aud  resisting  the  reversal  of  the  order 
of  the  special  term  sustaining  his  demurrer  to  the  answer  of  the  respondent,  is  not 
a  waiver  of  the  appellant's  appeal  from  the  order  of  the  special  term  setting  aside 
plaintiff's  judgment.  Sustaining  the  demurrer  was  a  proceeding  having  no  con- 
nection with  or  dependence  upon  that  order.  '  •• 

Where  it  must  be  assumed  that  the  general  term  only  entertained  and  passed  upofc 
the  question  whether  the  appellant  hud  waived  his  appeal,  as  that  WBS  the  onljr 
question  the  court,  as  constituted,  were  authorzed  to  determine — the  justice  who 
made  the  order  at  special  term  being  authorized  to  sit  upon  that  question-*— an4 
having  erred  in  determining  that  he  had,  the  order  dismissing  the  appeal  must  be 
reversed  with  costs,  and  the  appeal  heard  by  a  general  term  authorized,  to  hear 
and  determine  it. 

APPEAL  from  order  dismissing  the  plaintiff's  appeal. '     | 

Judge  INGRAHAM  at,  special  term,  set  aside  a  judgment  of 
plaintiff,  who  thereupon  appealed  to  the  general  term.  « 

This  appeal  the  defendants  moved  to  dismiss  upon  the 
ground  of  waiver  by  acts  subsequent.  ^ 

The  court,  Judge  INGRAHAM  presiding,  dismissed  the  ap- 
peal. . 

The  action  was  brought  to  recover  back  money  paid  uncfyr 
a  judgment  which  had  been  reversed.  On  reversal,  plaintiff 
applied  to  defendants'  attorney  to  pay  back  the  money  he  hqd 
received,  which  the  attoniey  refusing  to  do,  this  action  rwas 
brought.  Defendant  set  up  three  defenses :  first,  that  the 
court  had  no  jurisdiction  to  reverse  the  judgment ;  seconp, 
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that  one  of  the  defendants  had  appealed ;  and,  third,  a  denial 
of  payment. 

Plamtifl  demurred  to  the  two  first,  and  Judge  BARNARD 
sustained  the  demurrer. 

Defendant  appealed  j  but  there  being  no  undertaking  and 
no  stay,  and  no  affidavit  of  merits,  and  no  defense  on  the 
record,  but  a  denial  of  payment  (which  defendants'  attorney 
bow  admits),  plaintiff  took  an  inquest  and  entered  judgment. 

This,  Judge  INGEAHAM  set  aside  ;  for  what  irregularity  does 
not  appear. 

For  the  irregularities  assigned,  see./oZ.  38  of  the  case. 
'    £ Afterwards  defendant  brought  on  his  appeal  from  Judge 
BARNARD  for  argument  and  the  judgment  of  that  learned 
justice  on  the  demurrer  was  affirmed.] 

At  a  general  term  in  April,  defendants  moved  to  dismiss 
the  appeal  from  the  order  of  Judge  INGRAHAM  vacating  the 
judgment,  on  the  ground  that  the  plaintiff,  by  arguing  with- 
.out  objection,  the  defendants'  appeal  from  Judge  BARNARD, 
had  waived  his  own  appeal  from  Judge  INGRAHAM. 
,  The  court  dismissed  the  appeal. 

W.  WATSON  for  plaintiff  and  appellant. 

I.  The  decision  of  the  court  is  void.     The  8th  section  of 
the  constitution  provides  that  no  judge  shall  sit  at  general 
term  in  review  of  his  own  decision.     Plaintiff  objected  to  the 
t»urt,.  that  as  constituted  5  the  appeal  was  "  coram  non  ju- 
dice"     The  order  shows  on  its  face  that  the  appeal  was  from 
the  presiding  justice,  and  that  he  sat  in  review  thereof. 

II.  Plaintiff  waived  nothing  by  arguing  defendants'  appeal 
from  Judge  BARNARD'S  decision  on  demurrer.     Judge  BAR- 
NARD'S judgment  on  demurrer,  which  constituted  a  part  of 

^ihe  judgment  roll,  was  affirmed. 

No  undertaking  was  given   and  no   stay  on   that   appeal 
granted.      Defendant  chose,    after  judgment   on   demurrer 
•  against  him,  to  appeal  without  security. 
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He  noticed  his  appeal  for  argument.  Had  the  judgment 
been  reversed,  the  plaintiff's  judgment  would  have  been  void. 

It  was  affirmed,  and  the  plaintiff 's  appearance  to  uphold  it 
by  argument  cannot  affect  his  appeal  from  the  order  of  Judge 
INGEAHAM  vacating  the  whole  judgment.  There  is  no  con- 
nection between  them.  (Dey  agt.  Walton,  2  Hill,  406  in 
Ct.  Errors.) 

The  objection  that  Raymond  &  Coursen  were  not  served 
with  notice  of  appeal  is  answered  by  reference  to  fols.  96, 
53,  14  and  17,  in  which  the  defendants'  attorney  shows  that 
R.  W.  Townsend  was  the  attorney. 

The  appeal  having  been  dismissed  on  the  whole  case  before 
the  court,  the  order  of  Judge  INGRAHAM  should  be  reversed. 

R.  W.  TOWNSEND,  attorney,  and 

A,  R.  DYETT,  counsel  for  defendants  and  respondents. 

This  is  an  appeal  from  the  order  of  the  supreme  court  at 
general  term  of  first  Tuesday  of  April,  1871.  That  order 
was  founded  on  the  affidavits  of  W.  C.  Clifford  and  A.  R. 
Dyett,  and  papers  A.  and  B.  annexed,  and  the  other  papers 
referred  to  in  the  notice  of  motion  to  dismiss  the  appeal. 
The  notice  of  the  appeal,  which  was  dismissed,  is  in  the  case. 
That  appeal  was  from  the  order  at  special  term  by  Judge 
INGRAHAM,  which  was  founded  on  the  affidavits,  answer  of  H. 
B.  Brundrett,  and  affidavits  of  sendee  thereof,  and  order  to 
show  cause  on  the  part  of  defendants,  and  affidavits  and 
notices  of  trial  on  the  part  of  plaintiff. 

Herewith  submitted  are  the  respondent's  points  on  the 
merits  of  the  appeal  from  Judge  INGRAHAM'S  order  at  special 
term  (supra,)  which  were  prepared  but  not  used  in  conse- 
quence of  the  dismissal  of  the  appeal. 

The  affidavits  of  Clifford  and  Dyett,  before  referred  to,  are 
short,  and  state  the  facts  upon  which  the  court  was  asked  to 
make  the  order  appealed  from. 

I.  The  plaintiff  having,  as  shown  by  Dyett's  last  named 
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affidavit,  recognized  and  acted  under  and  in  accordance  with 
the  order  of  Judge  INGKAHAM,  at  special  terra,  and  received 
a  benefit  from  it,  treating  it  as  operative,  after  he  had  ap- 
pealed from  it,  clearly  waived  his  appeal.  (4:  Abb.,  468  ;  15 
Abb.,  140  ;  1  Bolts.,  639  ;  4  E.  D.  Smith,  139 ;  16  How., 
483  ;  1  N.  Y.,  126  j  7  Paige,  206  j  18  JV.  Y.,  481  ;  3  Abb., 
142.) 

If  the  appeal  had  not  been  dismissed,  but  heard,  and  the 
order  appealed  from  reversed,  the  inquest  and  judgment  by 
default,  which  disposed  of  the  defendant's  appeal  from  the 
order  sustaining  the  demurrers  to  their  answers,  would  have 
stood,  and  then  what  would  have  become  of  the  judgment 
of  affirmance  by  the  general  term  of  the  order  sustaining  the 
demurrers  ?  or  suppose  those  orders  had  been  reversed  I  The 
plaintiff's  conduct  was  inconsistent  with  his  appeal,  and  we 
repeat,  he  clearly  waived  it. 

II.  The  order  appealed  from  was  also  properly  made  for  the 
reason  that  no  notice  of  the  appeal  dismissed  was  ever  served 
on  Raymond   &   Coursen,  attorneys  for  defendant,  Hart  B., 
Brundrett.     They  were  clearly  entitled  to  notice  of  that  ap- 
peal.    The  plaintiff  could  not  assume,  or  ask  the  court  to 
assume,  that  they  were  not  attorneys  for  that  defendant,  en- 
titled to  notice.     They  had  a  right  to  be  heard.     (Code,  § 
327  j   Coates  agt.  Cottrell,  28  How.,  436 ;    17  All.,  86  ;   26 
How.,  247.) 

III.  The  order  now  under  review  was  correct  for  another 
reason.     The  order  of  the  special  term  of  Judge  INGRAHAM, 
was  a  discretionary  order,  and  not  appealable.     If  it  be  said 
the  motion  to  dismiss  was  not  on  that  ground,  the  answers 
are  : 

1.  It  was  not  necessary  to  specify  it  in  the  notice  of  mo- 
tion.    It  was  not  an  irregularity. 

2.  It  was  not  necessary  to  move  to  dismiss  on  that  ground. 
It  is  fatal  if  raised  at  any  time,  or  the  court  might  dismiss  for 
that  reason  of  its  own  motion. 

3.  This  court  will  not  reverse  an  order  which  is  right  in 
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law,  because  it  was  made  by  the  court  below  for  the  wrong 
reason.  • 

The  order  appealed  from  should  be  affirmed,  with  costs — 
full  costs,  and  not  mere  costs  of  motion. 

GROVER,  J. — Section  eight  of  the  constitution  provides  that 
no  judge  shall  sit  at  general  term  in  review  of  his  own  de- 
cision. The  case  shows  that  Justice  INGRAHAM,  who  made 
the  order  appealed  from  at  special  term,  was  a  member  of  the 
general  term,  by  which  the  order  dismissing  the  appeal  was 
made.  He  was  incompetent  to  sit  upon  a  review  of  the 
order  upon  its  merits,  or  to  take  part  in  determining  whether 
the  order  was  appealable  to  the  general  term,  as  the  latter 
inquiry  involves  an  examination  of  the  order  equally  with  a 
determination  of  the  appeal  upon  the  merits. 

Hence,  the  general  term,  as  constituted,  could  not  entertain 
the  question,  whether  the  order  of  the  special  term  wras  not 
made  upon  the  merits,  instead  of  being  based  upon  the  al- 
leged irregularity  of  the  plaintiff's  practice. 

The  order  of  the  general  term  cannot,  therefore,  be  sus- 
tained by  this  court  upon  any  such  ground.  The  only  ques- 
tion presented  to  the  general  term,  that  Justice  INGRAHAM 
could  participate  in  determining,  was  whether  the  appellant 
had  waived  his  appeal  by  appearing  at  the  general  term  upon 
the  hearing  of  the  appeal  taken  by  the  respondent  from  the 
decision  of  the  special  term,  sustaining  the  demurrer  of  the 
appeUant  to  one  of  the  defenses  interposed  by  the  answer  of 
the  respondent. 

Such  appearance  wras  not  a  waiver  of  the  appeal  from  the 
order  made  by  Justice  INGRAHAM. 

An  appeal  from  a  judgment  or  order,  or  the  right  to  appeal 
therefrom,  is  waived  by  the  party  seeking  to  prosecute  the 
appeal,  having  availed  himself  of  a  benefit  given  to  him  by 
the  judgment  or  order,  or  proceeding  in  the  cause,  upon  the 
assumption  of  the  validity  thereof.  Tiie  ;\\  pellant  in  the 
present  case  has  done  neither. 
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The  benefit  secured  to  him  by  the  order  was  a  new  trial  of 
the  issue  of  fact.  He  has  done  nothing  under  this  provision. 
Appearing  at  the  general  term,  and  resisting  the  reversal  of 
the  order  of  the  special  term  sustaining  his  demurrer  to  the 
answer  of  the  respondent,  did  not  assume  the  validity  of  the 
order  of  Justice  INGRAHAM  setting  aside  the  judgment.  It 
was  necessary  for  the  appellant  to  sustain  his  demurrer, 
whether  the  order  of  Justice  INGRAHAM  was  properly  granted 
or  not.  He  must  sustain  the  demurrer  to  uphold  his  right  of 
recovery  in  either  event. 

Sustaining  the  demurrer  was  a  proceeding  having  no  con- 
nection with  or  dependance  upon  that  order.  The  counsel 
for  the  appellant  insists  that,  as  the  whole  merits  are  shown 
by  the  case,  this  court  should  determine  whether  the  order 
of  Justice  INGRAHAM  was  proper,  the  same  as  though  such 
order  had  been  reviewed  upon  its  merits  by  the  general  term. 
In  this,  the  counsel  overlooks  the  incompetency  of  Justice 
INGRAHAM  so  to  review  it. 

Had  it  been  so  reviewed  and  determined  by  a  court  in 
which  he  sat,  it  would  have  been  the  duty  of  this  court  to 
reverse  the  order  upon  appeal,  upon  the  ground  that  the  court 
was  not  authorized  to  hear  the  case  without  considering 
whether  the  determination  was  right  or  wrong,  otherwise  the 
provision  of  the  constitution  would  be  wholly  nullified. 

It  must  be  assumed  that  the  general  term  only  entertained 
and  passed  upon  the  question,  whether  the  appellant  had 
waived  his  appeal,  as  that  was  the  only  question  the  court,  as 
constituted,  were  authorized  to  determine,  and  having  erred 
in  determining  that  he  had,  the  order  dismissing  the  appeal 
must  be  reversed  with  costs,  and  the  appeal  heard  by  a  general 
term  authorized  to  hear  and  determine  it. 

All  the  other  judges  concurring. 
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SUPPtEME  COUKT. 

COEBIN   F.    BOUTON,   appellant,  agt.    HIKAM   M.    BOUTON, 
respondent. 

Upon  a  reference  "  to  hear  and  determine  the  action  and  report  tliereon  to  thit 
court,"  it  is  regular  to  file  the  report  and  enter  a  judgment  without  any  furtliei 
application  to  the  court. 

If  the  evidence  does  not  sustain  the  report,  the  remedy  is  to  appeal  from  the  judg 
me  ut. 

If  the  report  does  not  find  all  of  the  facts  desirable  to  raise  the  questions  on  the  ap 
peal,  additional  findings  may  be  inserted  in  the  case. 

Although  a  party  does  not  come  to  ask  relief  from  tlie  report  and  judgment  on  th< 
ground  of  "  mistake,  inadvertence  or  excusable  neglect,"  b'ir.  claiming  relief  as  a 
legal  right,  still  under  section  174,  the  court  may  grant  such  relief,  if  the  papers 
show  that  counsel  upon  the  trial  was  laboring  under  a  mistake  as  to  the  practice, 
and  that  he  has  acted  in  good  faith.  f40  How.,  217,  overruled.) 

Third  Judicial  Department,  Elmira  General  Term,  April, 
1871. 

MILLER,  POTTER  and  PARKER,  Justices. 

THIS  was  an  action  for  an  account  between  partners,  and 
alleging  that  $1,500  was  dvie  the  plaintiff',  and  that  the  part- 
nership had  been  dissolved  March  1,  1867,  and  before  the 
suit  was  commenced. 

The  plaintiff  demanded  an  account  and  judgment  for  said 
$1,500,  with  general  relief. 

The  answer  admitted  the  dissolution  of  the  partnership, 
but  denied  there  was  any  sum  due  the  plaintiff.  On  the 
28th  day  of  December,  1867,  the  action  was  referred  to  John 
W.  Martin,  "  to  hear  and  determine  this  action  and  report 
thereon  to  this  court." 

The  cause  was  tried  before  the  referee,  and  evidence  given 
on  the  part  of  the  plaintiff' only. 
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On  the  trial  the  defendant's  counsel  insisted  that  mere 
evidence  that  the  plaintiff  put  in  a  certain  sum  as  capital, 
does  not  show  that  the  defendant  has  any  balance  in  his 
hands  above  one  half  of  the  assets.  Under  these  circum- 
stances, the  defendant's  counsel  claimed  on  the  trial,  "  that  it 
was  impossible  to  state  an  account  between  the  parties,  or  to 
make  any  other  report  than  that  the  plaintiff  had  failed  to 
establish  any  indebtedness  on  the  part  of  the  defendant,  and 
so  give  judgment  with  costs." 

The  cause  was  thus  finally  submitted  to  the  referee  with- 
out any  evidence  on  the  part  of  the  defendant.  On  the  14th 
day  of  May,  1870,  the  referee  reported  in  favor  of  the  plain- 
tiff, and  directed  a  judgment  against  the  defendant  for  $1,500, 
besides  costs. 

On  filing  this  report,  on  the  7th  day  of  June,   1870,  a 

judgment  was  entered  by  the  clerk  of  Washington  County, 

against   the  defendant  for  $1,500  damages,  and  $186  costs, 

without  any  previous  application  to  the  court  to  confirm  the 

report. 

Notice  of  the  judgment  was  duly  served  upon  the  defend- 
ant's attorney,  and  he  did  not  appeal  from  the  judgment 
writliin  the  thirty  days  allowed  for  that  purpose. 

Afterwards  the  defendant  moved  at  special  term  to  set 
aside  the  judgment  for  irregularity,  which  was  granted, 
October  25,  1870.  (See  case  reported,  40  How.,  217.) 

A.  S.  BURDICH,  attorney,  and 

E.  F.  BULLARD,  counsel  for  plaintiff', 

Contended  that  the  defendant's  only  remedy  was  by  ap- 
peal. 

II.  That  the  court  had  no  power,  after  the  time  to  appeal 
had  expired,  to  grant  a  new  trial,  especially  where  no  surprise 
or  newly  discovered  evidence  was  alleged. 

,'  •:;'.'•       .:••.      L-l/tfJJ  .     .:•:.  U'-.  ....      ;,  • .       "  '.  .<  •-•'/ 

E.  L.  FUESMAN,  for  defendant, 
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Contended  the  report  and  judgment  were  irregular,  for  the 
reasons  stated  by  the  special  term. 

) 

By  the  court,  PARKER,  J, — This  is  an  appeal  from  an  order 

made  at  special  term,  setting  aside  the  judgment  and  report 
of  the  referee  for  irregularity. 

The  parties  were  from  April  10,  1866,  to  March,  1867, 
partners  in  buying  and  selling  merchandise ;  on  the  day  last 
mentioned  the  partnership  was  dissolved. 

The  plaintiff  brings  this  action  to  obtain  from  the  defend- 
ant an  accounting  of  the  moneys  received  and  paid  out  by 
him  for  the  benefit  of  the  partnership  concern,  and  to  recover 
any  balance  in  his  hands  which  shall  be  found  due  the  plain- 
tiff, which  he  alleges  fifteen  hundred  dollars.  The  defend- 
ant admits  the  partnership  and  the  dissolution  at  the  time 
mentioned,  denies  that  there  is  any  balance  in  his  hands  due 
the  plaintiff,  and  alleges  that  since  the  dissolution,  settlement 
between  the  parties  was  had  of  the  partnership  dealings,  when 
the  books  of  the  partnership  were  looked  over,  and  a  balance 
struck,  and  that  in  the  accounting  and  settlement  there  was 
found  due  the  defendant  from  the  plaintiff,  the  sum  of  five 
hundred  and  sixty  dollars  and  sixty-nine  cents  for  which  he 
demands  judgment  against  the  plaintiff.  The  cause  was  re- 
fered  to  a  counsellor  of  this  court  to  hear  and  determine  this 
action,  and  report  thereon  to  this  court. 

The  referee  proceeded  to  hear  the  cause,  and  was  attended 
from  time  to  time  by  the  parties  and  their  counsel,  and  as 
appears  by  his  affidavit,  after  the  plaintiff  was  sworn  and 
examined  as  a  witness  on  his  own  behalf,  and  cross-examined 
by  the  defendant's  counsel,  and  had  rested  his  case,  the 
defendant's  counsel  declined  to  put  in  any  evidence  what- 
ever, insisting  that  the  plaintiff  had  not  made  out  a  case,  and 
that  sufficient  evidence  had  not  been  introduced  to  entitle 
the  plaintiff  to  succeed.  The  books  of  the  partnership, 
which  by  an  order  made  in  the  cause  were  deposited  with 
a  person  in  Troy  for  safekeeping,  were  not  introduced  in 
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evidence  by  either  party,  and  in  no  way  brought  before  the 
referee,  and  there  was  no  evidence  before  him  showing  thaJb 
there  was  any  personal  property  belonging  to  the  firm  un- 
disposed of.  The  fullest  opportunity  was  given  by  the  referee 
to  each  of  the  parties  to  introduce  all  the  evidence  they 
desired,  and  after  the  evidence  was  closed  the  case  was  ad- 
journed for  the  purpose  of  allowing  the  counsel  of  each 
party  to  furnish  the  referee  with  written  points  and  state- 
ments, which  was  done  before  the  report  was  made. 

The  referee  after  receiving  such  points  proceeded  to  make 
up  his  report  in  which  he  found  as  facts : 

That  the  partnership  was  entered  into  as  charged  in  the 
complaint. 

That  the  parties  did  business  under  it  at  Valley  Falls  in 
Rensselaer  county,  New  York,  from  April,  1866,  to  March, 
1867.  And  after  specific  findings  in  relation  to  sums  received 
and  paid  by  each,  he  wrent  on  to  state  an  account  between 
them  of  the  sums  received  and  paid,  and  found  and  struck  a 
balance  of  said  accounts  in  favor  of  the  plaintiff  of  $1,823  46, 
arid  then  found  and  reported  as  matter  of  law : 

1st.  That  the  plaintiff  was  entitled  to  an  accounting  with 
the  defendant  in  respect  to  said  partnership  dealings  and 
transactions. 

2d.  That  on  such  accounting  which  was  referred  to  him, 
he  found  the  plaintiff  entitled  to  judgment  against  the  defend- 
ant in  the  sum  of  $1,823  46,  besides  costs,  and  therefore, 
inasmuch  as  the  plaintiff  claimed  only  $1,500,  in  his  com- 
plaint, reported  the  balance  of  that  sum.  For  which  sum, 
$1,500,  besides  costs,  the  plaintiff  entered  judgment  upon  the 
report  on  the  7th  day  of  June,  1870. 

This  judgment  and  report  it  was,  that  the  defendant 
moved  at  special  term  to  set  aside  for  irregularity,  which 
motion  was  granted. 

I  am  wholly  unable  to  see  in  what  the  irregularity  consists. 
The  reference  was  not  a  mere  reference  to  take  and  state  an 
account  for  the  information  of  the  court,  as  the  argument 
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of  the  defendant's  counsel  assumes  it  to  be,  but  in  the 
language  of  the  order  of  reference,  "  to  hear  and  determine 
the  action  and  report  thereon  to  this  court," — the  words 
"  and  report  thereon  to  this  court ;"  after  the  reference  "  to 
hear  and  determine  the  action,"  do  not  refer  to  one  merely 
to  take  and  state  an  account  for  the  information  of  the 
court.  When  this  latter  reference  is  had  in  an  equity 
suit,  it  is  like  the  reference  to  a  matter  in  chancery  before 
the  Code,  as  the  defendant's  counsel  insists,  and  the  court 
give  the  judgment  upon  the  facts  thus  brought  before  it  by 
the  report  of  the  referee.  But  when  the  case  is  referred  to  a 
referee,  to  hear  and  decide  the  whole  issue  as  expressed  in  the 
Code,  (  Code,  §  271,  sub.,  1,)  or  "to  hear  and  determine  the 
action,"  as  expressed  in  the  order  of  reference  in  this  case, 
which  is  in  effect  the  same  thing  ( Renouil  agt.  Harris,  2 
Sandf.,  641,  643),  the  reference  is  to  try  the  action,  and  as 
provided,  §  272  of  the  Code.  "  The  report  of  the  referee 
upon  the  whole  issue  shall  stand  as  the  order  of  the  court, 
and  judgment  may  be  entered  thereon  in  the  same  manner  as 
if  the  action  had  been  tried  by  the  court." 

In  this  reference  as  in  the  other,  a  report  of  the  referee  to 
the  court  is  necessaiy  so  that,  the  fact  that,  the  order  of 
reference  requiring  the  referee  to  report  to  the  court,  does 
not  at  all  indicate  the  reference  to  be  under  the  second 
subdivision  of  section  271,  and  not  under  the  first;  when 
the  reference  by  virtue  of  section  272  disposes  of  the 
whole  case  as  fully  and  effectually  as  the  court  could  do, 
if  it  was  before  the  court  at  special  term.  It  is  said  by  the 
defendant's  counsel,  that  the  report  of  the  referee  was  in  no 
sense,  a  compliance  with  the  order  of  reference,  and  that  the 
order  required  the  statement  of  the  account  between  the 
parties,  which  could  be  done  only  from  the  copartnership 
books,  and  this  also  seems  to  be  the  view  taken  by  the 
learned  justice  who  made  the  order  setting  aside  the  judg- 
ment and  report  (40  How.,  217). 

It  is  true,  that  the  plaintiff  calls  for  an  account  by  the 
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defendant,  of  all  moneys  which  he  has  received  and  paid  out 
for  the  benefit  of  the  firm,  and  demands  judgment  for  what 
shall  thus  be  found  due  the  plaintiff.  The  defendant  sets  up 
an  accounting  and  settlement  since  the  dissolution,  and  denies 
that  anything  is  due  the  plaintiff.  We  have  already  seen, 
that  the  referee  did  state  an  account,  and  strike  a  balance. 
What  evidence  was  before  him,  was  not  shown  upon  the 
motion. 

It  did,  however,  appear  that  the  books  of  the  firm  were 
not  produced  by  either  party.  But  we  must  assume  that 
the  account  made  up  by  the  referee  wras  based  upon  sufficient 
evidence  to  wan-ant  it  and  that  no  evidence  that  the  firm  had 
property  or  owed  debts,  was  given,  and  there  is  no  intimation 
to  that  effect  in  the  pleadings.  There  is  no  ground  for  say- 
ing that  the  report  of  the  referee  was  in  any  respect  erroneous 
or  defective,  or  that  it  does  not  dispose  of  the  whole  case 
as  shown  by  the  pleadings  or  the  proofs.  It  may  well  be 
that  the  defendants  upon  a  misapprehension  of  the  position 
of  the  case,  omitted  to  put  the  books  of  the  firm  in  evidence, 
and  that  they  would  have  shown  a  different  condition  of  the 
case,  and  a  different  state  of  accounts  between  the  parties. 
But  it  was  by  no  means  incumbent  upon  the  referee,  upon 
his  own  motion  to  seek  out  the  books,  nor  even  admissible 
on  paper  on  his  oivn  part,  to  base  his  report  upon  anything 
not  put  in  evidence  by  the  parties,  nor  was  it  incumbent 
upon  the  plaintiff  to  put  the  books  in  evidence,  the  more 
especially,  as  they  were  as  accessible  to  the  defendant  as  to 
him.  The  report  and  judgment  are,  I  think,  entirely  regular, 
and  if  the  whole  case  is  not  disposed  of,  it  is  wholly  the  fault 
of  the  defendant,  or  his  counsel  in  not  bringing  before  the 
referee  the  matters  which  he  now  claims  exist  in  the  case,  to 
prevent  a  present  j  udgment  therein.  The  referee  very  properly 
assumed  that  there  was  no  more  of  the  case  than  the  parties 
chose  to  bring  before  him  by  the  pleadings  and  proof,  and  so 
far  as  appears,  correctly  disposed  of  it  by  his  report.  It  does 
now  appear,  however,  by  the  affidavits  introduced  upon  the 
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motion,  that  the  whole  case  is  not,  in  fact,  disposed  of  by 
the  report  arid  judgment,  but  that  there  is  a  large  amount 
of  personal  property  belonging  to  the  firm,  .consisting  of 
merchandise  and  uncollected  accounts,  and  that  the  firm  is 
indebted  to  divers  parties  in  a  considerable  amount,  so  that 
the  affairs  of  the  firm  were  not  in  a  state  to  enable  the  referee 
to  take  a  full  account  between  the  parties. 

NOM.,  although,  the  defendant  does  not  come  to  ask  relief 
from  the  report  and  judgment  on  the  ground  of  "mistake, 
inadvertance,  or  ecusable  neglect,"  Code,  174,  but  claiming 
relief  as  a  legal  right,  on  the  ground  of  irregularity,  still  the 
papers  on  which  the  motion  was  made,  I  think,  sufficiently 
show  that  the  defendant's  counsel  upon  the  trial  before  the 
referee  was  labeling  under  a  mistake  as  to  the  practice,  and 
the  powers  and  duties  of  the  referee  in  the  premises,  and 
that  he  has  throughout  acted  in  good  faith. 

It  is,  therefore,  one  of  the  cases  in  which,  by  section  174 
of  the  Code,  the  court  may  in  its  discretion,  and  upon  such 
terms  as  may  be  just,  relieve  the  party  from  the  judgment 
and  report. 

It  seems  to  me,  that  in  this  case,  the  granting  of  such  re 
lief  will  be  in  furtherance  of  justice.  (Jellinghaus  agt.  The  N. 
Y.  Ins  Co.,  5  Bosw.,  678,  683). 

The  order  appealed  from  is,  I  think,  erroneous,  and  must, 
upon  the  conditions  hereinafter  mentioned  be  so  modified  as 
to  set  aside  the  report  and  refer  back  the  cause  to  the  referee, 
with  leave  to  both  parties  to  give  such  additional'  evidence 
therein  as  they  shall  be  advised,  the  portion  of  such  order 
allowing  the  judgment  to  stand  as  security  to  remain,  the 
condition  is.  that  the  defendant  pay  to  the  plaintiff  or  his 
attorney,  his  costs  and  disbursements  of  the  former  trial  be- 
fore the  referee,  and  all  his  costs,  subsequent  thereto  to  be 
adjusted  by  the  clerk  of  Washington  County,  on  due  notice, 
together  with  $10  costs  of  the  motion  at  special  term,  and 
$10  costs  of  this  appeal.  If  the  defendant  shall  fail  to  pay 
the  costs  above  mentioned  within  twenty  days  after  the  ad- 
Vou  XLIL  2 
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justment  above  directed  and  notice  thereof,  then  the  order 
appealed  from  must  be  reversed  and  set  aside,  with  $10  costs 
of  the  appeal 

PLATT,  POTTER,  J.,  concurred. 
MILLER,  P.  J.,  dissented. 
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SUPREME   COURT. 
JACOB   BLODGET  agt.  JOHN  S.   BLODGET. 

Where  the  facts  disclosed,  authorized  the  court  to  assume  that  the  defendant  was 
dead  when  the  plaintiff  commenced  bis  action  against  him,  and  consequently 
that  the  judgment  obtained  in  the  action  was  void,  jet  it  is  an  apparent  lien  or 
c/0'trfonthe  real  estate  of  die  defendant,  which  maybe  set  aside  ou  motion,  by 
an  heir-at-law  of  the  defendant,  having  an  interest  in  such  real  estate. 

Tiiis  court  has  control  of  its  own  judgments,  and  has  not  unfrequently  vacated  them 
on  uiotiou  of  parties  having  an  interest  in  a  property  on  which  they  were  a  cloud. 

Special  Term,  Utica,  Sept.,  1871. 

Present. — Hon.  C.  H.  DOOLITTLE,  J. 

THIS  was  a  motion  to  set  aside  a  judgment  in  favor  of  the 
plaintiff  of  $1,834  06  docketed  May  20,  1869,  in  Onondaga 
county  clerk's  office,  on  the  ground  that  it  is  void.  The 
facts  are  these  : 

The  defendant  left  home  June  2Sth,  1868,  since  which  time 
he  has  not  been  heard  from.  He  owned  at  the  time  about 
150  acres  of  land,  besides  personal  property.  Search  was 
made  for  him,  but  it  was  fruitless. 

The  plaintiff,  a  son  of  the  defendant,  died  since  the  entry 
of  the  judgment,  leaving  a  will,  of  which  his  brother  Charles 
H.  Blodget,  his  wife  Mary  E.  Blodget,  were  executor  and 
executrix. 

Not  hearing  from  the  defendant,  his  heirs  made  applica- 
tion on  their  joint  petition  for  letters  of  administration  on 
his  estate,  which  were  granted  on  such  petition  to  one  Hen- 
derson Stevenson  in  June,  1871. 

The  judgment  was  a  lien  upon  the  land.  The  action  was 
commenced  by  substituted  service,  nearly  a  year  after  the 
defendant  departed. 
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The  motion  was  made  at  the  instance  of  Mary  Jane  Howe, 
one  of  the  heirs  of  the  defendant. 


; 


T.  K.  FULLER,  for  the  motion. 


.  > . 

Cited.  5  Robt.,  643  ;  ]  3  How.,  43,  145  ;  15  How.,  228  ; 

18  How.,  23  j  9  Alb.,  380 ;  12  N.  Y.,  215  ;  12  Abb.,  403  j 
30  Barb.,  117  ;  1  Bosw.,  659. 

(!    •••      •  ' 

W.  J.  WALLACE  opposing. 

I 

.  'Cited  Authorities. 

DOOLITTLE,  J. — I  must  assume  the  defendant  in  this  action 
was  dead  when  it  was  commenced. 

The  judgment,  therefore,  is  void ;  but  it  is  an  apparent 
lien  or  cloud  on  the  real  estate  situate  in  the  county  of  Onon- 
ilaga,  left  by  him. 

The  defendant  died  intestate,  and  his  real  estate  descended 
4o  his  children  among  whom  is  this  Mary  J.  Howe,  on  whose 
behalf  the  motion  is  made. 

'She  moves  the  judgment  be  declared  void,  and  be 
«et  aside,  in  order  to  release  her  real  estate  from  the  ap- 
parent incumbrance. 

The  notice  of  motion  was  served  on  the  plaintiffs  execu- 
tors, who  appear  and  contest  the  motion. 

Since  the  judgment  was  entered,  the  plaintiff  has  died 
testate,  and  his  executors  have  qualified,  and  administrators 
have  been  appointed  of  the  estate  of  the  defendant. 

The  executors  insist  that  this  motion  is  premature ;  that 
it  is  a  proceeding  in  the  action  in  which  judgment  was 
obtained,  and  that  no  such  proceeding  can  be  taken,  until  the 
executors  of  the  plaintiff  are  substituted  for  the  plaintiff.  It 
•fe  true  such  substitution  is  necessary  before  any  proceeding 
can  be  taken  in  an  action  pending,  where  the  plaintiff  dies 
Before  judgment. 
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After  judgment  the  personal  representatives  of  a  deceased 
plaintiff  may  apply  on  motion,  and  obtain  leave  to  issue  an 
execution  (Code,  $  283,  as  amended  in  1866,  and  $  284.) 

This  is  not  an  attempt  to  proceed  in  an  action,  but  it  is  a 
motion  to  set  aside  a  security  which  the  executors  of  the 
plaintiff,  as  such,  own  and  fully  represent,  on  the  ground  it  is 
void  ;  and  in  case  the  security  is  set  aside,  no  action  remains 
to  prosecute  or  defend. 

This  court  has  control  of  its  own  judgments,  and  has  not 
unfrequently  vacated  them  on  motion  of  parties  having  an 
interest  in  a  property,  on  which  they  are  a  cloud. 

Judgment  set  aside. 


:•;-•<•»  5- 
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N.  Y.  COMMON  PLEAS. 

HERMAN  DREYER  agt.  LEWIS  EAUCH  and  FREDERICK  ScHainr 
the  latter  substituted  as  defendant  in  place  of  LEWIS  EAUCH. 

The  justices  «f  district  courts  in  the  city  of  New  York,  have  power  and  authority  to 
tnterplead  parties  defendant  under  §  122  of  the  Code. 

Where  two  real  estate  brokers  on  a  sale  of  real  estate  entered  with  them  by  the  owner 
for  sale,  each  claim  commissions  as  being  the  procuring  cause  of  the  sale,  and  each 
commence  suit  in  the  same  court,  against  the  owner  to  recover  the  amount  of 
each  commissions,  it  is  a  proper  case  for  interpleader,  and  the  owner  may  deposit 
the  money  in  court,  and  require  the  two  brokers  to  try  the  question  of  right  to  the 
commissions. 

A  real  estate  broker  first  called  the  attention  of  the  purchaser  to  the  property  offered 
for  sale,  and  that  was  all  he  did,  as  it  resulted  in  no  agreement  and  the  negotia- 
tion fell  through  ;  and  several  months  afterwards  another  broker,  without  know- 
ing the  fact  that  the  first  broker  had  called  the  purchaser's  attention  to  the  prop- 
erty, offered  the  same  to  him  and  succeeded  iu  getting  the  parties  together  and 
effecting  a  sale: 

Held,  that  the  latter  and  not  the  former,  broker  was  entitled  to  the  commissions. 

General  Term,  March,  1871. 

Before  EOBINSON,  LOEW,  and  J.  F.  DALY,  JJ. 

APPEAL  by  the  plaintiff  from'  a  judgment  rendered  in  the 
fourth  district  court. 

The  defendant  Eauch,  being  desirous  of  selling  a  bakery 
belonging  to  him,  authorized  the  plaintiff  Dreyer,  the  defend- 
ant Schmitt  and  one  Christopher  Weing,  (each  of  whom  was 
a  real  estate  broker,  and  acting  for  himself  individually),  to 
sell  the  same,  he  agreeing  to  pay  to  the  one  who  should  pro- 
cure him  a  satisfactory  customer  a  commission  of  five  per 
cent. 

On  or  about  the  20th  day  of  January,  1870,  the  bakery 
was  sold  to  one  John  Eaap,  for  $3,550,  which  was  the  sum 
or  price  at  which  each  of  said  brokers  was  authorized  to  sell 
the  same. 
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The  plaintiff  claimed  that  the  purchaser  was  his  customer, 
that  the  sale  was  effected  through  his  agency,  and  that  he, 
therefore,  was  entitled  to  the  commission  amounting  to  $175, 
to  recover  which  he  brought  this  action. 

Each  of  the  other  two  brokers  also  asserted  that,  Raap 
was  his  customer,  and  claimed  to  be  entitled  to  the  com- 
mission. 

The  defendant,  Schmitt  accordingly  brought  an  action 
against  Rauch  in  the  same  court,  and  for  the  same  cause  as 
the  plaintiff  herein,  but  the  other  broker  (Weing)  subse- 
quently waived  and  withdrew  his  claim. 

On  the  return  day  of  the  summons  which  was  issued  in 
this  action,  the  defendant,  Rauch  made  a  motion,  that  he  be 
permitted  to  pay  the  amount  claimed,  with  interest,  costs, 
&c.,  into  court,  that  Schmitt  be  substituted  in  his  place,  and 
stead  as  defendant  in  the  action,  and  that  he  (Rauch)  be 
thereupon  discharged  from  liability  to  either  party. 

This  motion  was  granted  on  the  26th  day  of  February, 
1870,  and  in  pursuance  of  an  order  made  by  the  justice,  the 
defendant  Ranch,  on  the  same  day  deposited  said  moneys 
with  the  clerk  of  the  court,  and  the  defendant  Schmitt  was 
substituted  in  his  place,  without  any  objection  on  the  part  of 
the  plaintiff. 

The  defendant,  Schmitt  appeared  in  the  action,  and  the 
cause  was  tried  on  its  merits  on  the  5th  day  of  March,  1870, 
and  on  the  same  day  the  justice  rendered  judgment  in  favor 
of  said  Schmitt,  whereupon  the  clerk  paid  over  to  him  the 
moneys  deposited  as  aforesaid. 

The  plaintiff  appealed. 

GEORGE  CARPENTER,  for  appellant. 

Insisted  that  the  justice  of  the  district  court  had  no  power 
to  make  the  order. 

1st.  Because  title  3  of  the  Code,  section  111  only  applies 
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to  district  courts,  as  to  forms  of  action,  parties  to  action,  rules 
of  evidence,  time  of  commencement  of  action,  &c. 

If  they  can  interplead,  they  have  also  jurisdiction  in  actions 
to  try  and  determijie  claims  to  real  estate  under  section  118, 
119,  122. 

2d.  If  the  court  had  the  power  to  interplead,  this  was 
not  a  case  for  interpleader.  (Shaw  agt.  Caster,  8  Paige,  339 ; 
Wilson  agt.  Duncan,  11  Alb.,  7 ;  Turner  agt.  Mayor  of  K., 
2  Dow.  d  L.,  197 ;  Chamberlain  agt.  O'Connor,  8  How.,  46 ; 
Sherman  agt.  Partridge,  11  How.)  154). 

3d.  That  in  the  case  as  made,  the  appellant  was  entitled 
to  a  judgment  for  the  amount  of  his  claim.  (Stillman  agt. 
Mitchell,  2  Eobt.,  523). 

4th.  As  to  the  kind  of  judgments  the  justice  could  render. 
(See  ^  45  and  46  of  District  Court  Act,  1857). 

5th.  All  other  acts  were  repealed  by  section  81  of  that 
act. 

A.  C.  ANDERSON,  for  the  respondent,  Rauch. 

Insisted  that  the  justice  had  authority  to  make  the  order  to 
interplead. 

That  section  122  of  the  Code  applies  to  district  courts. 

1st.  It  is  made  to  apply  by  section  8  of  the  Code.  District 
courts  are  courts  of  the  state.  (Delavan  agt.  Florence  9 
Abb.,  277,  note ;  Conger  agt.  Vandewater,  I  Abb.  N.  S.,  126) 

All  doubt  is  removed  by  the  16  enumeration  of  section 
9  of  the  Code,  which  states  what  are  the  courts  of  justice  of 
this  state. 

2d.  These  are  not  new  courts,  organized  in  1813,  and  con- 
tinued with  modification  by  several  acts,  chapter  153,  laws 
1848,  chapter  276,  of  the  same  year,  by  the  Code,  of  1848, 
section  9,  subdivision  16,  also  section  59.  Also  by  the  Code 
of  1849,  section  9,  subdivision  16,  and  section  66.  Their 
name  was  changed  by  chapter  324  of  laws  1852,  to  "district 
courts  in  the  city  of  New  York,"  and  were  further  continued 
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by  laws  of  1857,  (People  agt.  Satchelor,  22  N.   Y.,  140,  and 
142.) 

3d.  The  object  of  the  Code  was,  "  to  simplify  and  abridge 
the  practice,  pleadings  and  proceedings  of  the  courts  of  this 
state,  (See  the  Preamble). 

While  the  title  of  the  act  and  the  preamble  to  the  act  are, 
strictly  speaking,  no  part  of  it,  they  serve  to  show  the 
scope  and  purport  of  the  act,  and  the  inducement  which  led 
to  its  enactment. 

They  may  at  times,  and  in  the  construction  of  it.  (1  Kent's 
Com.  PL,  $  19,  Wth  ed.,  I.) 

4th.  As  to  the  intent  of  the  Commissioners  on  Practice 
and  Pleadings  by  section  102  and  section  122.  (See  report 
dated  February  29th,  1848,  pp.  123  and  124:.) 

This  object  should  be  kept  steadily  in  view  by  those  who 
are  called  npon  to  interpret  or  apply  its  provisions.  ( GARD- 
INER, J.,  in  Giles  agt.  Lyons,  4  Corns.,  602.) 

5th.  By  the  amendment  of  section  122  in  1851,  it  was 
intended  to  more  fully  carry  out  the  object  and  design  of  the 
lawmakers  in  the  adoption  of  the  Code. 

And  the  section  should  be  construed  as  if  it  had  originally 
constituted  an  enactment.  (HENRY,  J.,  People  agt.  Aichin- 
son,  7  How.,  245.) 

If  the  legislature  had  not  intended  the  amendment  to 
apply  to  the  district  courts,  they  would  have  excepted  them 
by  special  words,  as  they  have  in  section  354  of  the  Code. 

As  to  the  constructions  of  statutes,  he  cited  1  Kent's 
Com.,  p.  523  and  4,  Wth  ed.  ;  Sedgwick  on  Stat.  and  Con. 
Law,  p.  247. 

(jth.  But  all  doubt  on  the  question  is  settled  by  section  48 
of  the  district  court  act  of  1857,  passed  after  the  amend- 
ment. 

The  provisions  of  section  55  to  64  both  inclusive,  arid  of 
section  68  of  the  Code,  is  made  to  apply  to  these  courts  by 
this  section.  The  15th  subdivision  of  section  64  makes  the 
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provisions  of  the  Code  respecting  parties  to  action,  &c.,  ap- 
ply to  these  courts. 

It  will  be  seen  that  ah1  the  provisions  mentioned  in  this 
section  are  to  be  found  in  the  second  part  of  the  Code  from 
section  79  to  122  both  inclusive.  And  the  provisions  re- 
specting parties  to  actions  are  sections  111  to  122  both  inclu- 
sive. 

All  the  above  provisions  are  included  and  mentioned  in 
section  8  of  the  Code. 

It  could  not  be  the  design  of  the  law  that  a  defendant  sued 
in  a  district  court  should  be  deprived  of  any  benefit  he  could 
have  had,  if  he  had  been  sued  in  another  court  of  record. 

He  could  not  move  the  action  to  the  court  of  common 
pleas,  and  there  make  his  motion,  for  the  reason  that  the 
motion  to  interplead  must  be  made  before  issue ;  and  this 
cause  could  not  be  removed  to  the  common  pleas  until  after 
issue. 

As  to  the  construction  put  upon  section  64  and  08  of  the 
Code,  see  Young  agt.  Moore  (Code  JR.,  143) ;  Hodges  agt. 
Hunt,  22  Barb.,  152.) 

That  the  section  applies :  Waits  Law  and  P.  in  actions  in 
Justices  Ct.,  (vol.  1,  p.  22,  ed,  1866)  ;  Fenn  agt.  Timpson 
(4  E.  D.  Smith,  276) ;  Loivber  agt.  CMds  (2  Id,  582.) 

Section  81  of  district  court  acts  does  not  affect  this  ques- 
tion. 

Second.  The  appellant  acted  in  the  order  and  not  objecting, 
he  consented  thereto.  (Clapp  agt.  Graves,  26  N.  Y.,  418.) 

Third.  This  was  a  proper  case  for  interpleader. 

1st.  It  was  an  action  on  contract. 

2d.  The  respondent,  Rauch  was  sued  in  the  same  court, 
for  the  same  cause  of  action  by  another  party. 

3d.  The  respondent,  Rauch  admitted  that  the  amount 
claimed  was  due,  and  that  each  of  the  persons  claimed  the 
same. 

The  only  question  was,  who  was  the  procuring  cause  of 
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the  sale.  (Chilton  agt.  Buttler,  1  E.  D.  Smith,  150  ;  liriggs 
agt.  Rome,  4  Keycs,  424). 

There  could  not  be  a  liability  to  both  parties,  as  there  was 
one  purchaser,  and  the  question  was,  whose  customer  he 
was.  And  when  that  question  was  answered,  that  determined 
the  controversy. 

4th.  There  was  no  collusion  between  Eauch  and  the  other 
persons  making  the  claim. 

5th.  Kauch  was  ready  to  pay  the  money  into  court. 
(Johnson  agt.  Lewis,  4  Abb.,  N.  S.,  151  ;  Tanton  agt.  Groh, 
39  How.,  153). 

Fourth.  The  granting  of  the  motion  was  in  the  discretion 
of  the  justice,  and  is  not  the  subject  of  review.  (Section  122 
of  the  Code  ;  People  agt.  N.  Y.  C.  E.  E.  Co.,  29  N.  Y.,  418 ; 
Tanton  agt.  Groh,  supra}. 

Fifth.  If  the  court  thinks  that  the  appellant  is  entitled  to 
the  money,  the  court  should  affirm  the  judgment  as  to 
Rauch,  and  reverse  as  to  Schmitt.  (Section  066  of  the  Code). 

Sixth.  If  the  court  should  reverse  the  judgment,  the  court 
should  direct,  that  Schmitt  restore  the  money  paid  to  him. 
(Section  369  of  the  Code ;  Sheridan  agt.  Mann,  5  Hou\, 
202-3.) 

T.  W.   KEARNEY,  for  respondent,  Schmitt. 

Claimed  that  in  the  case  as  made,  Schmitt  was  entitled  to 
the  money,  as  he. was  the  procuring  cause  of  the  sale. 

By  the  court,  LOEW,  J. — By  section  8  of  the  Code,  the 
provisions  of  that  act  from  sections  69  to  126  both  inclusive, 
are  made  applicable  to  actions  in  all  the  courts  of  the  state. 

That  "this  refers  to  actions  in  the  district  and  other  inferior 
courts  as  well  as  those  in  courts  of  record,  is  evident  from  the 
fact  that  the  same  section  declares,  that  the  other  provisions 
of  the  second  part  of  the  Code,  shall  relate  to  actions  in  the 
supreme  court  and  the  other  courts  of  record,  and  also  for  the 
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reason,  that  in  the  enumeration  of  the  courts  of  the  state  in 
section  9,  the  justices  (now  district),  and  other  inferior 
courts  are  mentioned.  It  is  quite  clear,  therefore,  that  after 
the  passage  of  the  amended  Code  in  1849,  section  122  was 
applicable  to  actions  in  the  inferior  as  well  as  the  higher 
courts.  If,  however,  there  could  be  any  doubt  as  to  whether 
the  provision  in  regard  to  interpleader,  which  was  added 
to  that  section  in  1S51,  applies  to  those  courts,  the  same 
is  removed  so  far  as  the  district  courts  are  concerned  by 
section  48  of  the  district  court  act,  (Laws  1857,  chap.  344 
$  48).  That  section  makes  section  64  of  the  Code  of  Pro- 
cedure applicable  to  those  courts,  and  the  15th  subdivision 
of  the  last  named  section  declares,  that  the  provisions  of 
that  act  (the  Code),  respecting  forms  of  action,  parties  to 
actions,  &c.,  shall  apply  to  said  courts. 

Now  the  provisions  concerning  parties  to  actions  are  em- 
braced with  sections  111  to  122  of  the  Code,  both  inclusive. 

The  district  courts,  therefore,  unquestionably  possess  the 
power  to  compel  adverse  claimants  of  the  same  money  or 
property  to  iriterplead,  if  the  case  be  a  proper  one. 

It  may,  perhaps,  be  doubtful  whether  the  power  of  com- 
pelling parties  to  interplead,  extends  to  persons  residing 
outside  of  the  respective  districts,  over  which  these  courts 
have  jurisdiction,  but  as  the  defendant,  Schmitt  submitted 
himself  to  the  jurisdiction,  of  the  court,  and  appeared  in  the 
action  without  objection,  it  is  not  necessary  to  express  an 
opinion  on  that  point,  at  present. 

The  question  then  arises,  was  the  case  under  consideration 
a  proper  one  for  the  exercise  of  that  power  I 

I  have  no  hesitation  in  saying,  that  it  was.  The  action  wag 
brought  to  recover  commissions,  the  amount  of  which  was 
agreed  upon  by  all  parties.  Moreover,  each  of  the  claimants 
insisted,  that  the  purchaser  was  his  customer,  that  the  sale 
was  effected  through  his  individual  agency  or  exertions,  and 
each  of  them  demanded  the  same  sum  ot  money  trom  the 
defendant,  Rauch. 
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The  latter  admitted  that  he  was  bound  to  pay  one  party 
or  the  other ;  and  the  only  point  to  be  determined  was  to 
whom  the  same  was  to  be  paid. 

The  affidavit  of  the  defendant  Rauch,  I  have  no  doubt  was 
sufficient  to  confer  jurisdiction  on  the  court  below,  to  make 
the  order  of  interpleader. 

It  showed  : 

1st.  That  an  action  upon  contract  was  pending  against 
him,  in  which  issue  had  not  been  joined. 

2d.  That  a  person,  not  a  party  to  the  action,  made  a  de- 
mand of  him  for  the  same  debt  or  sum  of  money. 

3d.  That  he  was  not  in  coUusion  with  said  person. 

4th.  That  he  was  indifferent  to  the  claims  of  either  party, 
and 

5th.  That  he  himself  had  no  interest  in,  and  made  no 
claim  upon  the  moneys  held  by  him,  but  was  ready  and 
willing  to  deposit  the  same  in  court,  to  abide  the  event  of 
the  action. 

That,  I  apprehend,  was  all  that  the  court  required,  or  was 
requisite  should  appear  in  the  affidavit.  But  if  as  is  con- 
tended by  plaintiff's  counsel,  and  some  of  the  authorities 
seem  to  hold,  it  be  necessary  for  a  party  to  show  in  addition 
that  he  is  ignorant  of  the  rights  of  the  respective  claimants, 
and  does  not  know  to  which  he  can  safely  pay  the  money 
•in  his  hands,  then,  in  my  opinion,  that  clearly  appeared  from 
the  facts  alleged  and  averments  contained  in  the  affidavit. 

I  do  not  know  of  any  case,  nor  has  our  attention  been 
called  to  any,  which  decide  that  anything  is  necessary  to  be 
stated  in  terms  beyond  what  the  statute  calls  for.  Respect- 
ing the  merits  of  the  case,  I  am  unable  to  agree  with  plain- 
tiff's counsel,  that  the  justice  erred  in  deciding  that  the  de- 
fendant Schmitt  was  entitled  to  the  moneys  deposited  in 
court. 

Whichever  of  the  two  parties  was  the  procuring  cause  of 
the  sale  was  entitled  to  the  commissions. 

It  is  true  the  plaintiff  first  called  the  attention  of  the  pur- 
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chaser  to  the  bakery  in  question ;  but  from  the  testimony 
returned  to  us,  it  appears  that  that  was  all  he  did. 

It  resulted  in  no  agreement,  and  the  negotiation  fell 
through. 

Several  months  thereafter  the  defendant  Schmitt,  without 
knowing  (as  appears  by  his  testimony),  that  Ranch's  attention 
had  previously  been  caUed  to  the  said  bakery  offered  the  same 
to  him  (Rauch)  brought  him,  and  the  seller  together,  and 
finally  succeeded  in  effecting  a  sale. 

Under  the  circumstances,  I  do  not  see  how  it  can  be  fairly 
claimed  that  the  plaintiff  found  the  purchaser,  or  that  he  was 
the  procuring  cause  of  the  sale. 

In  my  opinion,  the  court  below  was  correct,  not  only  in 
making  the  order  of  interpleader,  but  also  in  rendering  judg- 
ment in  favor  of  the  defendant  Schmitt,  and  I  think  the  judg- 
ment should  be  affirmed. 

The  case  was  first  argued  at  general  term,  October,  1870, 
before  C.  P.  DALY,  ROBINSON  and  LARREMORE,  J.J.,  and  on 
argument  reversed.  At  the  suggestion  of  Judge  ROBINSON  a 
motion  for  a  re-argument  was  made,  and  this  motion  was 
granted  by  general  term,  November,  1870,  Judge  C.  P. 
DALY,  ROBINSON  and  J.  F.  DALY.  The  cause  was  re-argued 
at  general  term  before  Judge  ROBINSON,  LOEW  and  J.  F. 
DALY,  when  the  above  opinion  was  delivered. 

Application  was  made  by  the  appellant  at  general  term,  be- 
fore Judge  C.  P.  DALY,  ROBINSON  and  LARREMORE,  for  lib- 
erty to  go  the  court  of  appeals,  which  motion  was  denied. 
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SUPREME   COURT. 
PETER  R.  MURPHY,  appellant,  agt.  THOMAS  DART,  respondent. 

In  an  action  to  recover  damages  for  an  assault  and  battery,  where  the  defense  is  that 
the  plaintiff  committed  the  first 'assault,  and  that  the  defendant  acted  wholly  in 
self-defense,  and  the  evidence  on  the  part  of  the  defendant  justifies  the  finding  of 
the  referee,  that  the  defendant  acted  iu  self  defense, 

Held,  that  it  was  for  the  referee  to  determine  whether  there  was  an  excess  of  force 
on  the  part  of  the  defendant,  and  he  having  found  that  there  was  not,  this  court 
must  assume  there  was  none. 

Evidence  on  the  part  of  the  defendant  of  previous  threats  made  by  the  plaintiff, 
that  he  would  whip  the  defendant,  in  connection  with  proof  of  previous  difficul- 
ties between  the  parties,  was  admissible  on  the  ground  that  it  would  aid  the  ref- 
eree in  ascertaining  who  was  the  probable  aggressor  on  the  occasion  of  the  af. 
fray. 

A  witness  has  the  right  to  explain  why  he  was  arrested  for  the  crime  which  he 
admitted  was  imputed  to  him  ;  and  if  this  explanation  involves  conversations  with 
third  ptrsons,  he  has  a  right  to  have  such  conversations  received  in  evidence. 

Fourth  Department,  General  Term.  Submitted  May  Term, 
1871.  Decided  June  Term,  1871. 

Before  MULLIN,  P.  J.,  JOHNSON  and  TALCOTT,  J.J. 

THIS  was  an  appeal  by  the  plaintiff  from  a  judgment  in 
favor  of  the  defendant,  entered  upon  the  report  of  a  referee. 
The  action  was  brought  to  recover  damages  for  an  assault 
and  battery,  and  the  defense  was,  that  the  plaintiff  committed 
the  first  assault,  and  that  the  defendant  acted  wholly  in  self- 
defense. 

Evidence  was  given  by  the  defendant  that  the  plaintiff  had 
threatened  to  whip  him  on  the  first  opportunity.  The  de- 
fendant was  then  allowed  to  show,  subject  to  objection,  that 
he  had  had  previous  difficulties  with  the  plaintiff.  One  John* 
son,  a  witness  of  the  defendant,  swore  upon  his  cross-exam- 
ination by  the  plaintiff's  counsel,  that  he  had  been  arrested 
once,  charged  with  crime.  Upon  his  re-direct  examination 
this  witness  was  allowed  to  state,  in  explanation  of  the  fact 
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of  his  arrest,  certain  conversations  between  himself  and  third 
parties,  which  led  to  his  being  arrested.  These  conversa- 
tions tended  to  show  that  the  witness,  in  attempting  to  per- 
petrate a  joke  upon  other  parties,  had  so  far  misled  them  as 
to  cause  them  to  suspect  that  he  had  stolen  their  horse,  and 
that  they  had  him  arrested  simply  on  this  account.  The 
plaintiff'  objected  to  all  conversations  between  this  witness  and 
other  parties. 

FULLER   and  VANN/OP  the  respondent. 
I.  D.  GARFIELD  for  the  appellant. 

MULLIN,  P.  J. — The  evidence  on  the  part  of  the  defend- 
ant justifies  the  finding  that  the  injuries  inflicted  on  the  plain- 
tiff were  inflicted  in  self  defense  after  the  plaintiff  had  struck 
him  two  or  three  times.  It  was  for  the  referee  to  determine 
whether  there  was  an  excess  of  force  on  the  part  of  the  de- 
fendant, and  he  having  found  that  there  was  not,  we  must 
assume  there  was  none. 

I  have  some  doubt  whether  the  evidence  of  the  defendant 
as  to  previous  difficulties  between  him  and  the  plaintiff,  was 
admissible.  Evidence  was  given  of  threats  on  the  part  of  the 
plaintiff  that  he  would  beat  the  defendant  whenever  the  lat- 
ter would  furnish  him  an  excuse. 

This,  in  connection  with  the  proof  of  previous  difficulties 
between  the  parties,  would  aid  the  referee  in  arriving  at  a  con- 
clusion as  to  who  was  probably  the  aggressor  on  the  occasion 
of  the  affray.  In  this  view,  and  for  this  purpose,  I  think  the 
evidence  was  admissible. 

The  witness  Johnson  had  the  right  to  explain  why  he  was 
arrested,  for  the  crime  which  he  admitted  was  imputed  to 
him,  and  if  this  explanation  involved  conversations  with  third 
persons,  he  was  entitled  to  have  such  conversations  received 
in  evidence. 

The  judgment  of  the  referee  is  right,  and  must  be 
affirmed. 
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RUSSELL.  D.  MINER,  plaintiff  and  appellant  agt.  ANNIE  M. 
BEEKMAN,  HUGH  CROMBIE,  and  others,  defendants  and 
respondents. 

An  action  for  the  redemption  of  mortgaged  premises,  is  an  action  for  purely  equitabl* 

relief  and,  since  the  Code,  must  be  brought  within  ten  years  after  the  cause  of 

action  has  accrued. 
As  a  general  rule,  the  right  of  action  accrues  upon  maturity  of  the  mortgage.    Th« 

exceptions  to  this  rule  stated,  and  the  rights  and  remedies  of  mortgagor  and  mort 

gagee,  at  law  and  in  equity,  before  valid  foreclosure  fully  discussed. 
A  foreclosure  is  null  and  void  against  the  owner  of  the  equity  of  redemptio  ',  not 

made  a  party,  and  uo  claim  of  adverse  possession  can   be  founded  thereon   as 

against  him. 
In  an  action  to  redeem,  a  demand  before  suit,  accompanied  by  an  offer  to  pay  any 

balance,  which  may  remain  unpaid,  is  only  important  in  reference  to  the  costs  of 

the  action,  but  not  absolutely  necessary. 

General  Term,  November,  1370. 

Before  BARBOUR,  Ch.  J.,  MONELL  and  FREEDMAN,  JJ. 

APPEAL  from  judgment,  dismissing  .the  complaint. 

The  action  was  brought  to  redeem  five  lots  of  land  in  the 
city  of  New  York,  situated  on  4th  Avenue  between  S5th  and 
86th  streets,  from  the  lien  of  a  mortgage  and  to  recover 
possession. 

The  complaint  alleges : 

That  Isaac  M.  Woolley,  the  owner,  and  his  wife  made  a 
mortgage  upon  said  premises  to  Leonard  W.  Lawrence, 
November  3d,  ]  838,  to  secure  $1,000,  payable  in  one  year. 

Afterwards,  May,  16th,  1842,  Woolley  and  wife  conveyed 
the  premises,  subject  to  the  mortgage,  to  the  plaintiff,  Miner, 
which  deed  was  recorded  May  26th,  1842. 

Afterwards,  November  5th,  1842,  Lawrence  commenced 
proceedings  to  foreclose  the  mortgage  against  Woolley  and 
VOL.  XLII.  3 


34  NEW  YORK  PRACTICE  REPORTS. 

Miner  agt.  Beekman. 

wife,  but  did  not  make  the  plaintiff,  Miner,  the  then  owner 
of  the  premises,  a  party,  nor  had  Miner  any  notice  of  the 
foreclosure. 

A  decree  of  foreclosure  therein  went  by  default. 

On  January  19th,  1843,  the  premises  were  sold  under 
such  decree,  arid  bought  in  by  Lawrence,  the  mortgagee. 

Lawrence  received  his  deed  from  the  master,  March  16th, 
1843,  which  is  recorded ;  Lawrence  and  wife  then,  March  12, 
1867,  conveyed  to  Kendall. 

Kendall  and  wife  then  conveyed  a  part  of  the  premises  to 
defendant  Beekman,  April  1st,  1869,  and  the  rest  of  the 
premises  to  the  defendant,  Oombie,  on  the  samo  day,  April 
1st,  1869. 

When  Woolley  conveyed  to  the  plaintiff,  the  premises  were 
vacant,  uninclosed  and  unoccupied  and  were  not  actually 
occupied  till  April  1st,  1869  j  were  not  susceptible  of  adverse 
possession. 

Woolley  paid  the  interest  on  mortgage  to  Lawrence,  to 
May  1st,  1841.  Then  avers  tender  to  defendant,  Crombie, 
(and  frequent  attempts  to  tender  to  Beekman),  the  amount  of 
the  mortgage,  interest  and  costs,  and  demand  of  possession. 
Refused. 

Judgment  asked  for  accounting  as  to  amount  due  on  mort- 
gage, that  plaintiff  might  redeem,  and  that  defendants  deliver 
possession,  and  for  further  relief. 

Answers  are  substantially  alike. 

The  only  allegations  material  to  consider  on  this  appeal, 
are  these : 

They  admit  the  mortgage,  and  aver  that  it  was  recorded 
November  8th,  1838. 

Admit  filing  bill  for  foreclosure  November  5th,  1842,  and 
aver  service  of  process  on  Woolley  and  wife,  the  filing  of  Us 
pendens ;  decree,  December  15th,  1838,  (which  should  be 
1842),  of  foreclosure  and  sale  ;  amount  then  due  Lawrence 
on  mortgage  $1,012  59,  and  premises  sold  under  said  decree 
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by   Mitchell,   master,    to   Lawrence,   and   deed    given   and 
recorded. 

Aver  that  plaintiff  had  notice  of  the  commencement  of  the 
action,  and  of  the  sale  and  deed  to  Lawrence,  and  that 
Lawrence  entered  into  possession  under  the  deed,  occupied 
the  premises,  and  paid  taxes  from  time  of  receipt  of  deed  to 
him  tih1  he  conveyed  to  Kendall,  and  then  Kendall  paid. 
That  defendants  caused  buildings  to  be  put  on  the  premises.' 

2d,  Defense.  —  That  neither  plaintiff  nor  his  ancestors,  &c., 
were  seized  or  possessed  of  the  premises  within  twenty  yearg 
before  commencement  of  this  action. 

3d,  Defense.  —  That  defendants  and  their  grantors  wefe\ 
seized  and  possessed  of  premises  within  twenty  years  before" 
commencement  of  this  action. 

4th,  Defense.  —  That  the  premises  wTere  held  and  possessed 
by  defendants  and  their  grantors,  and  in  their  continued 
occupation  adversely  to  pliantiff,  under  said  judgment  of  fore- 
closure and  master's  deed,  for  more  than  twenty  years  before" 
commencement  of  action. 

5th.  Defense.  —  That  action  was  not  commenced  withiii1 
ten  years  after  right  of  action  accrued. 

Also,  that  the  land  was  occupied  and  had  inclcsure  thereof! 
since  the  conveyance  to  Lawrence,  and  for  more  than  twentjr 
years  before  the  commencement  of  this  action. 

Trial.  —  On  the  trial  at  special  term,  the  plaintiff  provedf 
tender  to  the  defendant,  Crombie,  October  llth,  1869,  of  the 
amount  due  on  the  mortgage,  and  that  he  tried  to  make  the 
same  tender  to  defendant,  Beekman,  but  could  not  find  her. 

Plaintiff  then  rested. 

Defendant  introduced  no  proof  but  moved  for  non-suit. 

The  court  granted  the  motion,  on  the  ground  that  the" 
cause  of  action  accrued  wrhen  the  mortgage  became  due,  and 
that  the  statute  of  limitations  then  began  to  run,  and  that 
the  right  of  action  was  barred  by  the  statute. 

J.  W.  HAWES,  attorney  for  appellant. 
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JOHN  E.  DEVELIN,  and  LUTHER  R.  MARSH,  of  counsel. 

F.  BYRNE,  attorney  for  respondent,  Beekman. 

R.    W.    TOWNSEND,    attorney  for   respondents,    Mary 

Cronible,  and  others. 
A.  R.  DYETT,  of  counsel. 

By  the  court,  FREEDMAN,  J. — It  is  the  settled  law  of  this 
State,  that  the  legal  ownership  of  land  mortgaged  is  not,  as  in 
England,  vested  in  the  mortgagee,  subject  to  be  defeated  by 
the  performance  of  the  condition.  The  mortgage  is  a  mere 
Jien  or  security  for  the  debt,  and  not  in  any  sense  a  title. 
The  debt,  in  the  eye  of  the  law,  is  the  principal,  and  the 
landed  security  merely  appurtenant  and  secondary.  (Kort- 
right  agt.  Cady,  21  N.  Y.,  343  ;  Stoddard  agt.  Hart,  23  N. 
T.,  556). 

A  mortgagee  cannot,  in  any  way,  convey,  devise,  mortgage 
pr  incumber  the  land,  while  the  mortgagor  can  do  all  these 
things.  Judgments  against  a  mortgagee,  which  are  a  lien  on 
all  legal  estates,  do  not  affect  his  interest  in  the  land  mort- 
gaged. Such  interest  does  not  descend  to  his  heirs,  but  goes 
to  his  personal  representative  as  a  chose  in  action  ;  it  is  not 
subject  to  dower  or  curtesy ;  it  passes  by  a  parol  transfer,  and 
by  any  transfer  of  the  debt,  and  finally  it  is  extinguished  by 
payment,  or  by  whatever  extinguishes  the  debt.  (3  Johns. 
Cas.,  329 ;  I  J.  E.  590  ;  4  J.  E.,  42  ;  7  J.  E.,  278 ;  15 
J.  E.,  319 ;  6  J.  E.,  390  ;  2  Paige,  68,  586 ;  5  Wend., 
603  ;  2  Barb.,  Ch.,  119). 

Formerly,  it  is  true,  the  mortgagee  could  maintain  eject- 
ment against  the  mortgagor,  until  the  Revised  Statutes 
abolished  that  remedy  in  such  a  case.  (2  E.  S.,  312,  §  57  j 
3  E.  S.,  5th  ed.,  599,  $  50). 

.  But  even,  that  right  was  in  this  state,  but  a  right  to  recover 
the  possession  of  the  property  pledged  for  the  purpose  of 
paying  the  debt.  So,  the  right  stih1  existing  in  a  mortgagee 
in.  possession,  to  defend  himself  against  an  ejectment  by  the 
.^mortgagor,  is  but  a  right  to  retain  the  .property  nled<red  until 
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satisfaction  of  the  debt.  It  is  but  the  incident  of  the  debt, 
and  has  no  relation  to  a  title  or  estate  in  the  lands.  Such 
possession  (if  obtained  with  the  assent  of  the  mortgogor)  is  a 
just  and  lawful  possession  like  the  possession  of  any  other 
pledge,  but  when  its  object  is  accomplished,  it  is  neither  just 
nor  lawful  for  an  instant  longer.  The  possessory  right  in- 
stantly ceases,  and  the  title  is  as  before  in  the  mortgagor, 
without  a  reconveyance.  (21  N.  Y.,  343,  per  COMSTOCK,  J.) 

But  without  such  assent,  the  mortgagee  cannot  take 
possession.  The  mortgagor  in  possession  is  considered  the 
real  or  legal  as  well  as  the  equitable  owner  of  the  freehold^ 
and  as  such  is  entitled  to  the  possession,  and  to  the  rents  and 
profits  up  to  the  tune  the  purchaser  under  a  foreclosure  be- 
comes entitled  to  the  possession.  (Clason  agt.  Corley,  5 
Sandf.,  447). 

Indeed,  he  may  maintain  trespass  against  the  mortgagee, 
or  a  person  acting  under  his  license.  (Runyan  agt.  Mersereau, 
11  John.,  538). 

A  mortgagee  out  of  possession  can  only  proceed  to  fore- 
close fyis  lien,  either  by  action  or  under  the  statute,  (2  It.  S.} 
545,  and  acts  amendatory  of  tlie  ««»;/<?),  and  the  mortgagor 
may  redeem  the  land  from  the  lien  of  the  mortgage  even  after 
default  in  the  payment  on  the  day  appointed,  (18  Johns.  110  5 
26  Wend.,  541)  ;  and  tender  of  the  amount  due  at  any  time 
before  foreclosure,  though  made  after  the  law  day  and  not 
kept  good,  discharges  the  lien.  (Kortliriylit  agt.  Cady,  21  N. 
Y.,  343). 

This  right  to  redeem  is  technically  called  the  equity  of 
redemption,  at  common  law,  upon  the  execution  of  a  mortgage, 
the  legal  estate  vested  in  the  mortgagee,  subject  to  its  being 
defeated  on  performance  of  the  condition  by  the  mortgagor. 
To  divest  the  estate  of  the  mortgagee,  it  was  necessary  for 
the  mortgagor  to  make  payment  at  the  day  according  to  the 
condition  of  the  mortgage.  If  he  failed  to  do  so,  the  estate 
became  forfeited.  This  appointed  day  tor  the  payment  of 
the  money,  to  secure  which  the  mortgage  was  given,  becamer 
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fcnown  in  legal  parlance  as  the  law  day.  But  in  the  eye 
'of  equity,  the  absolute  forfeiture  of  the  estate,  whatever  might 
be  its  value,  on  the  breach  of  the  condition,  was  regarded 
fts  a  flagrant  injustice  and  hardship,  although  perfectly  ac- 
cordant with  the  system  on  which  the  mortgage  itself  was 
grounded.  The  courts  of  equity,  therefore,  stepped  in  to  mod- 
erate the  severity  with  which  the  common  law  followed  the 
breach  of  the  condition.  Leaving  the  forfeiture  to  its  legal 
consequences,  they  operated  on  the  conscience  of  the  mort- 
gagee, and  acting  in  personam,  and  not  in  rem,  they  declared 
it  unreasonable,  that  he  should  retain  for  his  own  benefit 
what  was  intended  as  a  mere  pledge  ;  and  they  adjudged  that 
the  breach  of  the  condition  was  in  the  nature  of  a  penalty 
^hich  ought  to  be  relieved  against,  and  that  the  mort- 
gagor had  an  equity  to  redeem  on  payment  of  principal  and 
interest,  and  costs,  notwitstanding  the  forfeiture  at  law. 

Thence,  grew  up  the  system  in  England  of  filing  bills  in 
equity  to  redeem,  and  in  this  state  the  filing  of  bills  in  equity 
by  the  mortgagee  to  foreclose  and  cut  oft'  this  right  of  re- 
demption of  the  mortgagor.  (21  N.  Y.}  346,  per  DAVIES.  </). 

From  this  it  will  be  seen,  that  the  term  "  equity  &f  re- 
$emption,"  although  still  in  use,  really  belongs  to  a  system 
pf  law  which  is  entirely  different  from  ours.  With  us  this 
go-called  equity  of  redemption  is  deemed  to  be  the  real  and 
Beneficial  estate,  tantamount  to  the  fee  at  law,  and  it  is  ac- 
cordingly held  to  be  descendible  by  inheritance,  devisable  by 
will,  and  alienable  by  deed,  precisely  as  if  it  were  an  absolute 
^state  of  inheritance  at  law  in  the  mortgagor,  (4  Kent's  Com. 
159). 

It  is  also  subject  to  dower,  (2  Bosiv.,  524  ;  20  N.  Y.,  412  ; 
S.  <7.,  10  Abb.  152). 

And  under  the  Revised  Statutes  vendible  as  real  property 
Qn  an  execution  at  law,  although  it  cannot  be  sold  under  a 
judgment  at  law  for  the  mortgage  debt.  (3  R.  S.  5th  ed.r 
£49,  \  45). 

At  any  time  (within  the  period  of  limitation  hereinafter 
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mentioned)  before  the  equity  of  redemption  is  absolutely 
barred  and  foreclosed,  the  mortgagor  is  entitled  to  redeem 
the  mortgaged  premises  and  thus  clear  them  from  the  in- 
cumbrance  upon  them,  and  this  right  extends  to  his  grantees, 
assignees,  heirs,  devisees,  and  every  other  person  who  has  ac- 
quired any  interest  in,  or  a  legal  or  equitable  lien  upon  the 
land,  and,  therefore,  a  tenant  for  life,  a  tenant  by  the  curtesy, 
a  jointress,  a  tenant  in  dower  in  some  cases,  a  reversioner, 
a  remainderman,  a  judgment  creditor,  and  every  other  incum- 
brancer,  unless  he  be  an  incumbrancer  pendente  lite,  may  insist 
upon  a  redemption.  A  wife  having  an  ineohate  right  of 
dower  in  the  equity  of  redemption,  even  where  the  mortgage 
is  given  for  a  portion  of  the  purchase  money,  may,  on  the 
death  of  her  husband,  redeem  the  premises  by  payment  of 
the  mortgage  debt,  and  a  foreclosure  of  the  mortgage  in  the 
lifetime  of  her  husband,  by  a  suit,  in  which  she  was  not  a 
party,  will  not  cut  off  her  right  of  redemption.  (2  Bosw., 
524 ;  20  N.  F.,  412,  S.  C.,  10  Alb.,  152). 

The  right  to  redeem  is  a  right  inherent  in  the  land  binding 
all  persons  coming  in  under  the  mortgagor,  (1  Powell  on  Mort. 
251).  It  is  a  valuable  right,  of  which  no  one  can  be  deprived 
against  his  consent,  without  due  process  of  law,  affording  to 
him  an  opportunity  of  exercising  it,  if  he  deems  it  advantageous- 
to  his  own  interest.  A  foreclosure  of  a  mortgage,  either  by 
action  or  under  the  statute,  and  the  deed  executed  to  the  pur- 
chaser in  pursuance  thereof,  is,  therefore,  a.  bar  only  between 
the  parties  to  the  action  or  proceeding.  As  to  any  other 
person  having  a  right  to  redeem  and  not  made  a  party,  it  is 
a  nullity.  As  against  such  party,  the  mortgagee  (or  pur- 
chaser at  the  sale  who  succeeds  to  his  right)  acquires,  upon 
obtaining  possession  of  the  premises  in  a  manner  binding 
upon  the  owner  of  the  fee,  the  rights  of  a  mortgagee  in  pos- 
session only,  with  a  mere  lien  for  the  mortgage  debt,  and  is 
liable  consequently  to  account  for  the  profits,  (Brainerd 
agt.  Cooper,  10  N.  Y.,  356  ;  Peabody  agt.  Roberts,  47  Barb., 
91 ;  Winebrcncr  agt.  Johnson,  7  Abb.  N.  S.,  202) ;  and  such 
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party  is  entitled  to  redeem  upon  payment  of  the  mortgage 
debt,  principal  and  interest,  without  paying  the  cost  of  the 
previous  foreclosure.  (Gage  agt.  Brewster,  31  N.  Y.,  218). 

This  rule  is  adhered  to,  notwithstanding  the  fact,  that  as  a 
general  ride,  a  decree  of  foreclosure,  widen  is  binding  upon 
the  owner  of  the  fee,  extinguishes  the  mortgage  and  that 
after  a  sale  in  pursuance  of  the  decree,  neither  the  mortgage 
nor  the  judgment  is  any  longer  a  lien  upon  the  premises. 

But,  if  the  foreclosure  be  null  and  void  as  against  the 
owner  of  the  fee,  by  reason  of  such  owner  not  having  been 
made  a  party,  the  mortgagee  (or  purchaser  at  the  sale  who 
succeeds  to  his  rights)  cannot  take  possession  under  the  deed 
founded  upon  such  void  foreclosure,  except  with  the  assent 
of  such  owner.  If  he  enter  without  such  assent,  he  may  be 
treated  as  a  trespasser,  and  as  such  he  has  not  the  power  to 
confer,  by  a  subsequent  grant  in  fee  of  the  land  itself,  upon 
his  grantee  the  rights  of  a  mortgagee  in  possession. 

From  this  it  follows  that  any  mortgagee  or  person  standing 
in  his  place,  who  has  obtained  the  possession  of  the  mortgaged 
premises  either  with  the  assent  of  the  owner  of  the  fee  or  in 
any  manner  which  is  binding  upon  such  owner,  is,  as  long  as 
the  latter's  right  to  redeem  exists,  but  the  bailiff  of  such 
owner  and  can  do  no  more  than  a  bailiff  or  steward.  His 
possession  is  that  of  the  owner,  and  consequently,  he  can  ac- 
quire no  right  during  that  time,  founded  upon  such  possession 
wherewith  to  commence  an  adverse  possession.  (Chalmers 
agt.  Wright,  5  Robts.,  713  ;  1  HiUiard  on  Heal  Prop.  £th  ed., 
587,  §  21). 

As  long  as  the  legal  title  remains  in  the  owner  of  the  equity 
of  redemption,  the  occupation  of  the  land  by  another  will  be 
presumed  to  be  under  the  legal  title,  and  one  setting  up  an 
adverse  title,  must,  therefore,  show  that  he  occupied  the 
premises  under  a  claim  of  title  hostile  to  such  legal  title,  and 
exclusive  of  any  other  right  (Code,  §§  81,  82,  84).  Fur  these 
reasons,  I  cannot  perceive  how  a  mortgagee  or  one  standing 
in  his  place  can,  during  the  existence  of  the  owner's  right  of 
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redemption,  enter  into  adverse  possession  of  vacant  lots  short 
of  an  actual,  visible  and  notorious  occupation  of  the  lots  under 
claim  of  having  the  entire  title  to  them,  exclusive  of  any  other 
right.  It  is  not  necessary,  however,  to  determine  here  in 
what  particular  manner  a  mortgagee  in  possession  for  more 
than  twenty  years,  might  maintain  a  claim  of  adverse  pos- 
session. 

But,  although,  the  right  of  redemption  is  held  to  be  an  in- 
separable incident  to  a  mortgage,  and  in  accordance  with  the 
maxim,  "  once  a  mortgage,  always  a  mortgage,"  all  restric- 
tions or  qualifications  of  this  right  are  deemed  utterly  void,  it 
may  be  barred  by  length  of  time.  The  power  of  enforcing  it 
is  an  equitable  power  residing  in  courts  of  equity  jurisdic- 
tion, and  is  exercised  upon  equitable  principles  (Beacli 
agt.  Cooke,  28  N.  F.,  508).  In  the  absence  of  express 
statutory  provisions  to  the  contrary,  the  court  formerly  pre- 
served the  analogy  between  the  right  in  equity  to  redeem  and 
the  right  of  entry  at  law,  so  that  the  mortgagor,  who  came  to 
redeem  against  a  mortgagee  in  possession,  after  the  period  of 
limitation  of  a  writ  of  entry,  had  to  bring  himself  within  one 
of  the  exceptions,  which  would  save  the  right  of  entry  at 
law,  or  the  time  was  considered  a  bar  to  the  redemption  for 
the  reason,  that  such  lapse  of  time  raised  a  presumption  that 
the  right  to  redeem  had  been  abandoned,  and  a  release  of  the 
equity  of  redemption  to  the  mortgagee  executed.  Judge 
STORY,  in  the  second  volume  of  his  Equity  Jurisprudence, 
page  370,  §  1028,  says  :  "  In  respect  to  the  time  in  which  a 
mortgage  is  redeemable,  it  may  be  remarked,  that  the  ordin- 
ary limitation  is  twenty  years  from  the  time  when  the  mort- 
gagee has  entered  into  possession  after  breach  of  the  condition 
under  his  title,  by  analogy  to  the  ordinary  limitation  of  writs 
of  entry  and  actions  of  ejectment. 

If,  therefore,  the  mortgagee  enters  into  possession  in  his 
character  as  mortgagee,  and  by  virtue  of  his  mortgage  alone, 
he  is  for  twenty  years  liable  to  account,  and  if  payment  be 
tendered  to  him  he  is  lu-.blu  to  become  a  trustee  of  the  riiort- 
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gagor,  and  to  be  treated  as  such.  But  if  the  mortgagor 
permits  the  mortgagee  to  hold  the  possession  for  twenty 
years  withiout  accounting,  or  without  admitting  that  he 
possessed  a  mortgage  title  only,  the  mortgagor  loses  his 
right  of  redemption  and  the  title  of  the  mortgagee  becomes 
as  absolute  in  equity  as  it  previously  was  in  law.  In  such  a 
case,  the  time  begins  to  run  against  the  mortgagor  from  the 
moment  the  mortgagee  takes  possession  in  his  character  as 
such.  And  if  it  has  once  begun  to  run,  and  no  subsequent 
admission  is  made  by  the  mortgagee,  it  continues  to  run 
against  all  persons  claiming  under  the  mortgagor,  whatever 
may  be  the  disabilities  to  which  they  may  be  subjected."  I 
may  remark  here,  that  this  rule  has  been  entirely  superseded 
in  this  state  by  the  provisions  of  the  Code,  which  prescribe 
with  clearness  and  precision,  not  only  the  manner  in  which 
an  adverse  possession  must  commence,  and  the  cases  in  which 
it  may  be  maintained  and  defended,  but  also,  the  time  within 
which  all  actions  must  be  commenced. 

The  first  attempt  to  regulate  limitations  in  equity,  which 
had  been  adopted  by  courts  of  equity,  as  a  rule  of  decision 
arid  as  a  guide  to  their  discretion,  by  express  enactments  was 
made  by  the  Revised  Statutes,  the  provisions  of  which,  so  far 
as  they  were  not  then  already  in  force,  severally  took  effect 
as  laws  on  the  first  day  of  January,  1830,  (See  Reviser's 
Notes  in  N.  Y.,  Stat.  at  Large,  Edm.  ed.,  vol.  5,  437).  In 
all  cases  of  concurrent  jurisdiction,  in  the  courts  of  law  and  of 
equity,  the  statute  of  limitations  was  declared  to  apply  equally 
to  both  courts.  But  suits  over  the  subject  matter  of  which  a 
court  of  equity  had  peculiar  and  exclusive  jurisdiction,  and 
which  subject  matter  was  not  cognizable  in  the  courts  of 
common  law,  were  excepted  therefrom,  and  in  all  such  cases, 
the  limitation  of  bills  for  relief  on  the  ground  of  fraud,  was 
fixed  at  six  years  after  the  discovery,  by  the  aggrieved  party 
of  the  facts  constituting  the  fraud,  and  in  all  the  other  cases 
not  specially  provided  for  at  ten  years  after  the  cause  accrued. 
(2  Rev.  Stat.,  301,  ^  49-52), 
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This  statute,  says  Kent  in  his  commentaries,  seems  to  re- 
duce the  right  to  redeem  from  twenty  years,  as  it  before 
stood,  to  ten.  (4  Kent's  Com.,  Wth  ed.,  222,  *  1S8). 

By  the  Code,  which  conferred  law  and  equity  jurisdiction 
upon  the  same  tribunals,  all  provisions  contained  in  the 
Revised  Statutes  relating  to  the  time  of  the  commencement 
of  actions,  were  repealed  and  those  of  the  Code,  (^  73  to 
110),  substituted  in  their  stead. 

Section  69  of  the  Code  abolishes  the  distinction  between 
actions  at  law  and  suits  in  equity,  and  the  forms  of  all  such 
actions  and  suits  in  existence  before  that  time,  and  prescribes 
"that  there  shall  be  in  this  state  hereafter  but  one  form 
of  action  for  the  enforcement  or  protection  of  private  rights 
and  the  redress  of  private  wrongs,  which  shall  be  denomin- 
ated a  civil  action." 

This  section  does  not  abolish  the  action  itself,  as  a  remedy 
at  law,  or  a  suit,  as  a  means  of  seeking  relief  in  equity,  noi 
does  it  aim  at  destroying  the  substantial  differences  which 
always  existed  between  legal  and  equitable  proceedings  and 
remedies.  The  mere  formal  differences  are  abolished,  but 
the  principles  by  which  the  rights  of  the  parties  are  to  be 
determined  remain  unchanged.  The  Code  has  given  no  new 
cause  of  action.  In  some  cases  parties  are  allowed  to  main- 
tain an  action  who  could  not  have  maintained  it  before ;  but 
in  no  case  can  such  an  action  be  maintained  where  no  action 
at  all  could  have  been  maintained  before  upon  the  same  facts. 
If,  under  the  former  system,  a  given  state  of  facts  would 
have  entitled  a  party  to  a  decree  in  equity  in  his  favor,  the 
same  state  of  facts  now,  in  an  action  prosecuted  in  the 
manner  prescribed  by  the  Code,  will  entitle  him  to  judgment 
to  the  same  effect.  If  the  facts  are  such  that  at  the  common 
law  the  party  would  have  been  entitled  to  judgment,  lie  will, 
by  proceeding  as  the  Code  requires,  obtain  the  same  judg- 
ment (Cole  agt.  Ecynolds,  IS  N.  Y.,  74). 

Section  74  of  the  Code  enacts  that  civil  actions  can  only 
be  commenced  within  the  periods  prescribed  in  this  title  alter 
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the  cause  of  action  shall  have  accrued,  except  where,  in 
special  cases,  a  different  limitation  is  prescribed  by  statute,  &c. 

There  being  no  forfeiture  of  the  mortgaged  estate  on  the 
law  day  under  our  system,  an  action  to  redeem  mortgaged 
premises  is  simply  an  action  for  permission  to  pay  the  debt,  to 
extinguish  the  lien,  arid  for  such  further  special  relief,  includ- 
ing the  recovery  of  the  possession,  as  circumstances  may  call 
for.  It  is  an  action  for  equitable  relief,  and,  in  my  judgment, 
comes  both  within  the  letter  and  spirit  of  section  97,  which 
prescribes  that  an  action  for  relief  not  hereinbefore  provided  for 
must  be  commenced  within  ten  years  after  the  cause  of  action 
shall  have  accrued  ;  actions  to  redeem,  are,  in  that  respect, 
similar  to  actions  for  the  specific  performance  of  contracts, 
which  must  be  brought  in  equity,  and  for  that  reason  inust 
be  commenced  within  ten  years  after  the  cause  of  action  has 
accrued  (Bruce  agt.  Tilson,  25  N.  Y.,  194 ;  Pcalody  agt. 
Roberts,  47  Barb.,  102,  103). 

It  is  important,  therefore,  to  ascertain  at  what  particular 
time  a  cause  of  action  cognizable  in  equity  may  be  deemed 
to  accrue.  The  rule  of  courts  of  equity  is,  that  the  cause 
of  action  or  suit  arises  when,  and  as  soon  as  the  party  has  a 
right  to  apply  to  a  court  of  equity  for  relief  (2  Story  Eq. 
Jurisp.,  §  15,  21,  «). 

The  same  rule  was  laid  down  in  Bruce  agt.  Tilson,  (25  N. 
Y.,  1 96).  Justice  ALLEN,  who  delivered  the  leading  opinion  in 
that  case,  demonstrated  very  clearly,  among  other  things, 
that  a  request  made  by  action  and  an  averment  of  readiness 
and  willingness  on  the  part  of  the  plaintiff  to  perform,  is  suffi- 
cient, and  that  a  demand  upon  the  defendant  before  suit 
brought,  accompanied  by  an  offer  by  plaintiff  to  perform  on 
his  part,  is  only  important  in  reference  to  the  costs  of  the 
action,  but  has  no  bearing  upon  the  merits  or  the  rights  of 
the  parties.  Costs  in  equity  are  always  in  the  discretion  of 
the  court ;  and  whether  they  are  granted  or  withheld,  they 
are  but  as  incidents  to  and  no  part  of  the  relief  sought.  A 
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party  getting  the  relief  asked  may  even  be  compelled  to  pay 
costs. 

In  Beach  agt.  Cooke  (28  N.  Y.,  535),  Justice  SELDEN  went 
still  further,  and  held  that  under  our  former  system  of  plead- 
ing it  was  not  necessary  that  a  bill  to  redeem  should  contain 
an  offer  to  pay  any  balance  which  might  be  found  due,  and 
that  such  offer  is  not  indispensible  now. 

In  Odkes  agt.  Howell  (27  Hoiv.,  145),  it  was  held  that  an 
action  to  reform  a  sealed  contract  or  instrument  in  writing 
for  the  sale  of  lands,  on  the  ground  of  mistake,  accident,  or 
inadvertance,  there  being  no  fraud,  is  barred  by  the  ten  years' 
statute  of  limitations,  from  the  time  the  cause  of  action  ac- 
crued, and  that  the  cause  of  action  accrued  immediately  after 
the  execution  and  delivery  of  the  contract,  and  not  upon  the 
discovery  of  the  mistake  or  accident. 

In  accordance  with  these  principles  decided  by  these  cases, 
a  mortgagor's  cause  of  action  and  right  to  redeem  must,  as 
a  general  rule,  be  deemed  to  accrue  both  under  the  Code  and 
the  Revised  Statutes,  at  the  time  the  mortgage  becomes  due 
and  payable.  The  rule  laid  down  by  Justice  STORY  (in  the 
second  volume  of  his  Equity  Jurisprudence,  p.  370,  §  1028) 
to  the  effect  that  the  limitation  runs  from  the  moment  the 
mortgagee  takes  possession  in  his  character  as  such,  which 
wTas  applied  by  the  courts  of  equity  in  the  absence  of  a  sta- 
tutory regulation  upon  the  subject,  can,  therefore,  notwith- 
standing a  doubt,  has  been  expressed  upon  this  point  in  a 
note  by  Judge  COMSTOCK  in  his  edition  of  Kent  (4  Kent's 
Com.,  1 1th  ed.j  §  213-215,  note  1),  be  followed  no  longer.  In 
Roberts  agt.  Sykes  (30  Barb.,  173),  it  was  held  that  where 
stock  is  pledged  as  security  for  the  payment  of  a  note,  the 
pledger's  equitable  action  to  redeem  the  stock  accrues 
or  commences  when  the  note  becomes  due;  and  if  such 
action  be  not  brought  within  ten  years  from  that  time, 
it  is  barred  by  the  statute.  As  land  mortgaged  is  but  a 
security  for  the  debt  due  to  the  mortgagee,  or,  in  other 
words,  a  pledge  to  him  to  secure  the  payment  of  the  debt, 


46  NEW  YORK  PRACTICE  REPORTS. 

Miner  agt.  Beekrnan. 

there  seems  to  be  no  good  reason  why  the  principles  settled 
in  reference  to  the  pledge  of  personal  property  should  not  be 
applied  to  the  pledge  of  real  estate. 

There  are  decisions  which  seem  to  establish  as  an  excep- 
tion to  the  general  rule,  limiting  the  time  to  redeem  to  ten 
years  from  the  time  of  the  maturity  of  the  mortgage  debt, 
that  the  right  of  redemption  may  be  kept  alive  beyond  that 
period,  is  revived  again  by  an  act  of  the  mortgagee,  which 
amounts  to  an  acknowledgment  of  the  mortgagor's  right  to 
redeem,  or  by  special  agreement  after  foreclosure  (Calkins 
agt.  Calkins,  3  Barb.,  305 ;  Affirmed  in  20  N.  Y.,  147  sub. 
nom.  Calkins  agt.  Isbell,  et  al ;  Borst  agt.  Boyd,  3  Sandf., 
Ch.,  301  ;  1  Hilliard  on  Real  Prop.,  4  ed.,  668,  §  9). 

But  these  decisions  should  be  read  in  connection  with 
§  110  of  the  Code,  which,  as  amended  in  1844,  provides: 

"  No  acknowledgment  or  promise  shall  be  sufficient  evi- 
dence of  a  new  or  continuing  contract,  whereby  to  take  the 
case  out  of  the  operation  of  this  title,  unless  the  same  be 
contained  in  some  writing  signed  by  the  party  to  be  charged 
thereby;  but  this  section  shall  not  alter  the  effect  of  any  pay- 
ment of  principal  or  interest."  By  the  concluding  sentence, 
which  was  not  in  the  original  draft  of  the  Code,  the  effect 
of  partial  payments  was  declared  to  be  the  same  as  before 
the  Code. 

Therefore,  after  making  due  allowance  for  the  various 
changes  in  the  law  hereinbefore  referred  to,  the  present 
rights  of  the  owner  of  the  equity  of  redemption  against  the 
mortgagee  or  his  assigns,  before  foreclosure  valid  in  law,  may 
be  briefly  summed  up  as  follows  : 

I.  WHERE  SUCH  OWNER  is  IN  POSSESSION,  as  the  fact  usu- 
ally is  in  this  country,  he  has  a  right  to  redeem  for  ten  years 
from  the  time  the  mortgage  became  due  or  the  subsequent 
payment  and  acceptance  of  part  of  the  principal  or  interest. 
At  the  expiration  of  that  period  neither  his  title  nor  his  right 
to  pay  is  lost,  for  the  mortgagee  can,  under  no  circumstances, 
maintain  ejectment.  The  statute  simply  prevents  the  court 
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from  granting  affirmative  equitable  relief  to  such  owner  on 
his  own  application.  It  simply  bars  an  equitable  remedy, 
but  leaves  him  free  to  pursue  others.  He  is  still  at  liberty 
either  to  tender  the  amount  due,  with  interest,  and  thus  dis- 
charge the  lien  by  his  own  act  without  the  aid  of  a  judicial 
sentence,  or  to  delay  payment  until  the  mortgagee,  who  can- 
not maintain  ejectment,  sees  fit  to  institute,  either  by  action 
or  advertisement  under  a  power,  proceedings  to  foreclose. 
This,  the  latter  must  do,  within  twenty  years  after  the  debt 
is  due  or  its  existence  has  been  acknowledged  by  an  act, 
sufficient  in  law,  of  the  owner.  As  the  owner  in  the  mean- 
time has  the  full  enjoyment  of  the  property,  and  the  rents 
arid  profits  of  the  same,  he  cannot  suffer  any  loss. 

II.  Where  the  mortgagee,  or  one  standing  in  his  place, 
has  acquired  possession  of  the  mortgaged  premises  wrong- 
fully, or  in  a  manner  not  binding  upon  the  owner  of  the 
equity  of  redemption,  no   bill   to   redeem  is   necessary  to 
recover  the  possession,  but  such  owner  may  pursue  his  legal 
remedy. 

III.  When  the  mortgagee,  or  one  standing  in  his   place, 
has  acquired  the  possession  with  the  assent  of  the  owner  of 
the  fee,  or  in  any  other  manner  which  is  binding  upon  such 
owner,  and  the  land  yields  no  income,  the  right  of  redemption 
by  an  action  brought  for  that  purpose,  expires  absolutely 
(unless  extended,  kept  alive  or  revived  by  an  acknowldge- 
ment  of  such  right  sufficient  in  law  on  the  part  of  the  mort- 
gagee), at  the  end  of  ten  years  from  the  maturity  of  the 
mortgage  debt,  or  subsequent  payment  and  unconditional  ac- 
ceptance of  part  of  the  principal  or  interest. 

But  if  the  mortgagee  derive  income  from  the  land,  the 
owner  may  bring  his  action  to  redeem,  and  for  an  accounting 
within  ten  years  from  the  time  of  the  receipt  by  the  mortgagee 
of  the  last  item. 

After  the  right  of  redemption  by  action  has  been  barred,  the 
owner  is  still  at  liberty,  in  every  case,  to  tender  the  amount 
due  upon  the  mortgage,  with  interest,  to  thus  discharge 
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the  lien,  to  demand  possession,  and,  upon  the  mortgagee's 
refusal,  to  bring  an  action  at  law  for  the  recovery  of  the 
possession  of  the  premises  thus  freed  from  the  lien.  This  is 
a  legal  right  which  accrues  upon  the  mortgagee's  wrongful 
refusal,  and  such  action,  it  seems  to  me,  can  be  resisted  by 
the  mortgagee  only  by  strict  proof  of  adverse  possession  under 
claim  of  title  for  more  than  twenty  years. 

Indeed,  I  am  not  quite  sure,  whether  the  owrner  may  not, 
under  our  system,  maintain  an  action  to  recover  the  possession, 
without  a  previous  tender,  upon  proper  allegations  and  affir- 
mative proof  of  the  actual  extinguishment  of  the  mortgagee's 
debt  by  the  receipt  of  rents  and  profits,  demand  of  possession 
based  thereon,  and  made  before  the  acquirement  b}^  the  mort- 
gagee of  title  by  adverse  possession,  and  the  mortgagee's 
refusal  to  deliver.  At  any  rate,  I  am  not  prepared,  without 
further  investigation,  to  deny  the  owner's  right  so  to  do. 

It  may  appear  strange,  that  the  mortgagee  should  have 
twenty  years  from  the  maturity  of  the  debt,  and  after  any 
acknowledgment  of  its  existence,  within  which  to  foreclose 
his  mortgage,  and  that  the  owner  of  the  equity  of  redemption 
should  be  confined  to  ten  years,  within  which  to  commence 
his  equitable  action  to  redeem,  and  for  an  accounting.  It 
should  be  considered,  however,  that  the  action  for  redemption 
and  an  accounting  rests  purely  upon  equitable  principles,  and 
that  consequently,  neither  tender  of  amount  due  nor  demand 
of  possession  before  suit,  is  absolutely  necessary ;  while  the 
action  to  foreclose  is  brought  upon  an  instrument  under  seal 
created  by  the  act  of  the  mortgagor,  which  acknowledges 
the  existence  of  the  legal  debt  to  secure  which  the  mortgage 
is  given.  By  reason  of  the  seal  the  debt  is  not  presumed  to 
have  been  paid  until  the  expiration  of  twenty  years  after  it 
becomes  due,  and  payable,  and  by  the  express  terms  of  the 
Code,  an  action  tounded  upon  an  instrument  under  seal,  may 
be  brought  within  twenty  years.  At  any  rate,  the  responsi- 
bility therefor  is  with  the  legislature,  which  enacted  the 


NEW  YORK  PRACTICE  REPORTS.  49 

Miner  agt.  Beekman. 

statute,  while  it  is  the  duty  of  the  courts  to  enforce  it,  not  to 
evade  it. 

The  case  of  the  National  Fire  Ins.  Co.  agt.  McKay,  (5  Alb. 
N.S.j  445),  cited  by  the  appellant's  counsel,  is  in  entire  harmony 
with  the  views  expressed  by  me.  The  action  was  ejectment. 
Plaintiffs  claimed  possession  against  defendant  under  title  ac- 
quired by  deed  upon  sale  under  decree  of  foreclosure  entered 
in  February,  1842.  Defendant  had  succeeded  to  the  rights 
of  the  owner  of  the  equity  of  redemption  by  assignment  from 
one  Burdell,  who  had  acquired  title  by  deed  from  the  owner, 
before  foreclosure.  Burdell  was  not  made  a  party  to  the 
action  of  foreclosure.  It  was  held,  that  when  the  owner  of 
the  fee  has  been  foreclosed  by  judicial  proceedings,  the 
remedy  of  an  incumbrancer  junior  to  the  mortgage,  who  was 
not  a  party  to  the  action  or  proceeding,  and  who  has  not 
been  cut  off,  is  possibly  by  action  to  redeem,  which  action 
must  be  brought  within  the  time  specified  in  the  52d  section 
of  the  Revised  Statutes  (ten  years).  But  the  remedy  of  the 
owner  of  the  fee,  who  has  not  been  made  a  party,  is  not 
confined  to  a  bih1  in  equity  to  redeem.  He  has  a  concurrent 
remedy  at  law ;  he  may  tender  the  amount  due  upon  the 
mortgage,  and  bring  ejectment  at  any  time  before  twenty 
years  adverse  possession  has  run  against  him.  And  for  the 
last  named  reason  the  court  held,  further,  that  the  defendant, 
being  in  possession  with  the  rights  of  such  owner,  was  not 
estopped,  although  his  right  to  redeem  was  barred,  from 
defending  his  possession  by  setting  up  the  Burdell  title  against 
the  plaintiffs  who,  as  against  him,  had  acquired  only  the 
rights  of  mortgagees,  and  by  reason  of  that  fact,  could  not 
maintain  the  action  in  the  face  of  the  statute,  which  had 
abolished  the  right  to  bring  ejectment  in  such  case.  I  may 
add,  that  this  decision  was  concurred  in  by  the  learned  judge 
whose  ruling,  at  the  trial,  was  thereby  reversed. 

This  brief  review  of  the  course  of  decisions  in  this  state, 
and  of  the  changes  made  in  the  law,  renders  it  entirely  clear 
that  the  plaintiff  iu  the  case  at  bar,  is  not  entitled  to  the 
VOL.  XLII.  4 
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equitable  relief  prayed  for  upon  the  case  made  out.  And 
this  is  so,  notwithstanding  the  fact,  which  must  be  conceded, 
that  the  foreclosure. and  sale  in  1843,  is  utterly  void  as  against 
him.  The  mortgage,  by  its  terms,  was  payable,  November 
3,  1839.  It  is  admitted  by  the  pleadings,  that  interest  was 
paid,  and  unconditionally  received  thereon  up  to  May  1, 
1841.  The  premises  were  vacant  lots  of  which  plaintiff  was 
seized  at  that  time)  and  although  the  defendants,  by  answer, 
set  up  the  title  by  adverse  possession  for  more  than  twenty 
years,  and  actual  occupation  and  improvement  of  the  premises 
since  the  purchase  of  them,  plaintiff  gave  no  proof  as  to 
when,  how,  or  in  what  manner  the  mortgagee  through 
whom  defendants  acquired  their  whole  title,  acquired  pos- 
session, or  whether  or  not  the  mortgagee  derived  any  profit 
therefrom.  It  does  not  appear,  that  plaintiff's  right  of  re- 
demption was  ever  acknowledged,  after  the  attempted  fore- 
closure, in  any  way,  and  the  only  circumstance,  which  does 
appear,  and  may  be  held  to  have  the  effect  of  preventing  the 
statute  of  limitations  from  running  from  the  time  of  the 
maturity  of  the  mortgage  debt,  is  the  payment  and  uncon- 
ditional receipt  of  interest  up  to  May  1,  1841.  The  right  to 
redeem,  therefore,  dates  from  that  day,  and  became  barred 
on  the  first  of  May,  1851.  The  plaintiff,  on  the  other  hand, 
seems  to  rely  wholly  and  exclusively  upon  a  tender  made  by 
him,  October  16th,  3869,  coupled  with  a  demand  of  pos- 
session. As  at  that  time  more  than  twenty  years  had  elapsed 
after  the  cause  of  action  had  accrued,  it  is  wholly  insufficient, 
even  if  the  defendants  could  be  regarded  as  having  acquired 
the  rights  of  mortgagees  in  possession,  of  which  there  is  no 
proof.  Such  insufficiency  will  still  more  clearly  appear  when 
it  is  kept  in  mind,  that  in  an  action  to  redeem,  and  for  an  ac- 
counting neither  tender  nor  demand  of  possession  before  suit 
is  absolutely  necessary.  But  even  if  that  were  necessary,  the 
plaintiff  could  not,  by  his  own  act,  review  a  right  barred  by 
the  statute.  That  the  complaint  was  properly  dismissed, 
notwithstanding  the  reason  assigned  for  the  dismissal  was 
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somewhat  inaccurate,  is,  therefore,  but  the  logical  result  of 
the  legal  premises  herein  stated. 

The  judgment  should  be  affirmed,  with  costs,  and  the 
plaintiff  left  to  seek  his  remedy,  if  he  have  any  left,  in  an  ac- 
tion at  law. 

MONELL,  J.,  concurred  in  the  foregoing  opinion. 

BAEBOUB,  Ch.  J.,  concurred  in  the  result,  but  upon  other 
grounds. 
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N.  Y.  COMMON  PLEAS. 

• 

OTTO  STEINBERG  agt.  JOHN  O'CONNER. 

Where  the  facts  alleged  in  the  complaint,  and  on  which  the  equities  for  a  prelimin- 
ary injunction  are  founded,  are  all  positively  denied  by  the  answer,  and  it  ap- 
pears to  be  extremely  doubtful  whether  the  plaintiff  will  ultimately  be  entitled 
to  the  relief  demanded,  the  injunction  cannot  be  sustained. 

General  Term,  March,  1871. 

Before  ROBINSON,  LOEW,  and  J.  F.  DALY,  JJ. 

APPEAL  from  an  order  of  the  Special  Term  denying  a 
motion  to  vacate  a  preliminary  injunction  restraining  the 
Justice  of  a  District  Court  from  issuing  a  warrant  of  dis- 
possession in  summary  proceedings. 

JOSEPH  FETTRETCH,  for  the  defendant  and  appellant. 
H.  ALLEN,  for  the  plaintiff"  and  respondent. 

LOEW,  J. — We  think  it  is  clear  that  the  injunction  in  this 
case  cannot  stand.  . 

The  facts  alleged  in  the  complaint,  and  on  which  the 
equities  thereof  are  founded,  are  all  positively  denied  by  the 
answer,  and  besides,  it  appears  to  us  extremely  doubtful 
whether  the  plaintiff  will  ultimately  be  entitled  to  the  relief 
he  demands. 

It  is  well  settled  that  in  such  a  case  a  preliminary  injunc- 
tion wih1  not  be  sustained. 

The  order  appealed  from  should  be  reversed  and  the  pre- 
liminary injunction  dissolved. 

ROBINSON  and  J.  F.  DALY,  JJ.}  concurred. 
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SUPREME  COURT. 


CHARLES  F.  LIVERMORE,  HENRY   CLEWS,  and   others,  agt. 
RICHARD  BAINBRIDGE. 


Where  a  defendant  interposes  a  counter-claim  to  the  plaintiff's  action,  which  survives, 
and  the  action  abates  by  the  death  of  the  defendant,  the  defendant's  representa- 
tives may  revive  the  suit  against  the  wishes  of  tin  plaintiff.  It  is  not  necessary 
that  the  revival  be  made  only  on  motion  of  the  plaintiff. 


New  "York  Special  Term,  October  1871. 

IN  1863,  the  plaintiffs,  who  were  stockbrokers,  commenced 
this  action  against  the  defendant  to  recover  a  balance  of  an 
account  stated.  The  defendant  answered  and  denied  that 
any  account  had  been  stated,  and  denied  any  indebtedness. 
For  a  second  defense  he  also  set  up  that  the  plaintiffs  illegally 
sold  his  stocks  without  authority  and  without  notice,  to  his 
damage  in  an  amount  larger  than  the  plaintiffs'  claim.  The 
action  thus  at  issue  was  referred  to  John  P.  Crosby,  Esq., 
and  the  trial  went  on.  Pendiug  this  action  the  defendant 
commenced  another  suit  against  the  plaintiffs,  alleging  the 
illegal  sale  of  his  stocks,  and  claiming  damagas  hi  $50,000. 
This  case  was  at  issue  and  about  to  be  reached  on  the  cir- 
cuit calender,  when  Livermore,  Clews  &  Co.  applied  at 
chambers,  on  affidavits  setting  up  that  the  cause  of  action  in 
the  second  suit  was  for  the  same  matter  as  the  defense  in  the 
first,  for  a  stay  of  proceedings  until  the  first  action  should  be 
determined.  This  motion  was  granted.  The  defendant  then 
moved  in  this  action  to  amend  his  answer  so  as  to  claim  a 
judgment  for  damages  to  the  extent  of  $130,000.  This 
motion  was  granted,  and  the  trial  on  the  issues  raised  con- 
tinued from  time  to  time  till  June,  1870.  A  vast  mass  of 


54:  NEW  YORK  PRACTICE  REPORTS. 

Livermore  agt.  Bainbridge. 

testimony  was  taken  on  both  sides,  the  defendant  being  his 
own  principal  witness.  In  June  the  testimony  was  closed, 
and  counsel  commenced  summing  up.  The  counsel  for  the 
plaintiffs  occupied  five  hours  of  one  day  in  reviewing  the  tes- 
timony, and  the  defendant's  counsel  as  long  on  another  day, 
without  concluding.  At  this  point  an  adjournment  was  had, 
and  before  the  adjourned  day  the  defendant  died,  leaving  a 
will.  The  will  was  duly  admitted  to  probate,  and  the  exec- 
utors, John  Gr.  Bainbridge  and  Henry  P.  Bainbridge  qualified 
as  executors.  They  presented  a  petition  setting  up  the  fore- 
going facts,  praying  that  this  action  be  continued  in  their 
names  as  defendants.  The  motion  was  approved  by  the 
plaintiffs. 

EGBERT  SEWELL,  for  the  executors, 

Argued  that,  under  the  Code,  where  the  cau  se  of 
action  survives,  the  action  itself  does  not  abate,  and 
that  this  motion  was  a  mere  form  to  substitute  the 
proper  representatives  of  deceased  (Code  of  Pro.,  §  121). 
The  representatives  of  a  plaintiff  have  no  right  against 
the  wishes  of  defendant  to  discontinue  (7  How.,  269), 
and  e  converse  the  plaintiff  has  not  the  right  to  discontinue 
against  the  wishes  of  defendant's  representatives.  Where  a 
counter-claim  is  set  up  by  defendant  and  issue  is  joined 
thereon  by  service  of  a  reply,  the  defendant  becomes  an  actor. 
He  may  obtain  all  the  relief  which  he  might  obtain  in  a 
separate  action.  He  is  quoad  hoc  the  plaintiff  (Seaboard  and 
E.  E.  E.  agt.  Ward,  18  Barb.,  595  ;  Code,  §  274  ;  Gleason 
agt.  Moen,  2  Duer,  643). 

E.  P.  WHEELER,  for  the  plaintiff, 

Contended  that,  although  the  defendant  had  interposed  a 
counter-claim  for  a  cause  of  action  which  did  not  die  with 
the  defendant,  yet,  the  defendant's  representatives  could  not 
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revive  the  suit  against  the  wishes  of  the  plaintiffs.  That  the 
Code  contained  no  provision  for  the  revival  of  an  action 
abated  by  the  death  of  the  defendant,  except  on  the  motion 
of  the  plaintiff  (Keene  agt.  La  Farge,  1  Bosw.,  671 ;  Seaboard 
and  R.  JR.  R,  agt.  Ward,  18  Barb.,  595 ;  CooJce  agt.  Beach, 
25  How.,  356). 

INGRAHAM,  P.  J. — Without  writing  an  opinion,  decided, 
that  the  defendant's  representatives  had  the  right  to  revive, 
and  granted  the  motion. 
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COMMISSION  OF  APPEALS. 

GEORGE  T.  LEAIRD,  respondent,  agt.  ELIZA  F.  SMITH,  and 
JOSIAH  M.  FISKE,  appellants. 


On  a  Rale  and  foreclosnre  of  real  estate,  where  the  written  agreement  between  the 
parties  requires  the  vendee  to  pay  down  on  the  consideration  a  specified  sum — 
which  is  done,  and  that  another  specified  sum  ie  to  be  paid  on  a  certain  day — 
some  six  months  hence — when,  on  such  latter  payment  the  vendor  is  to  deliver  a 
deed  of  the  premises  to  the  purchaser,  and  the  latter  is  then  to  deliver  to  the 
vendor  his  bond  and  mortgage  to  secure  the  balance  of  the  purchase  money,  and 
for  the  accommodation  of  the  vendee  the  vendor  accepts  his  promissory  note  for 
sixty  days,  as  part  payment  of  the  second  installment,  the  contract  thus  becomes 
extended  until  the  end  of  the  sixty  days,  when  the  note  becomes  due. 

And  although  the  vendor,  when  the  note  is  given,  notifies  the  vendee  that  the  con- 
tract must  be  closed  up  on  the  maturity  of  the  note,  and  not  extended  any  further, 
yet,  the  vendee  pays  his  note  at  maturity  and  nothing  is  said  or  done  by  either 
party  in  order  to  exchange  the  writings  and  close  up  the  contract,  by  a  tender  by 
one  party  of  the  deed,  or  by  the  other  of  the  bond  and  mortgage  and  payment,  so 
as  to  put  either  party  in  default,  until  some  three  or  four  years  afterwards  when 
the  vendee  demands  a  deed  and  otters  to  pay  the  balance  of  the  purchase  money, 
which  the  vendor  declines  to  accept  and  declares  the  contract  forfeited  : 

Held,  that  the  vendee  is  entitled  to  a  specific  performance  of  the  contract. 


Argued  May  5,  decided  September  13,  1871. 

APPEAL  from  an  order  of  the  general  term  of  the  common 
pleas  of  the  city  of  New  York,  affirming  a  judgment  of  the 
special  term  in  favor  of  the  plaintiff,  in  an  action  for  the  specific 
performance  of  a  contract  for  the  sale  of  land,  brought  by  the 
vendee  against  the  vendor  and  her  agent. 

.The  facts,  as  found  at  special  term,  are  substantially  as 
follows : 

On  the  1st  day  of  October,  1858,  the  plaintiff  and  defend- 
ant, Smith,  entered  into  an  agreement  in  writing  at  the  city 
of  New  YorK,  as  follows : 

"  New  York,  October  1,  1858.— Received  of  George  T. 


NEW  YORK  PRACTICE  REPORTS.  57 

Leaird  agt.  Smith. 

Leaird  $100,  on  account  of  $900,  consideration  money,  on  a 
purchase  by  him,  and  sale  by  me  of  lot  of  land  described  as 
follows,  to  wit :  beginning  at  a  point  on  the  easterly  side  of 
Third  Avenue,  distance  fifty  feet  five  inches  northwardly  from 
the  corner  formed  by  the  intersection  of  said  easterly  side  of 
Third  Avenue  with  the  northerly  side  or  line  of  One  Hundred 
and  Eighteenth  Street,  and  running  thence  eastwardly,  on  a 
line  parallel  with  One  Hundred  and  Eighteenth  Street,  one  hun 
dred  feet ;  thence  northwardly,  on  a  line  parallel  with  Third 
Avenue,  twenty-five  feet,  thence  westwardly,  on  a  line  par- 
allel with  One  Hundred  and  Eighteenth  Street,  one  hundred 
feet  to  the  easterly  line  of  Third  Avenue,  and  thence  south- 
wardly, along  said  line  of  Third  Avenue,  twenty-five  feet 
to  the  place  of  beginning,  said  lot  being  twenty-five  feet  front 
on  Third  Avenue  by  one  hundred  feet  deep. 

"  Four  hundred  dollars  more  to  be  paid  in  cash,  on  or  be- 
fore 7th  of  January,  1859,  on  the  delivery  of  the  deed,  and 
four  hundred  dollars  to  be  secured  by  bond  and  mortgage  on 
the  lot  of  ground  (at  seven  per  cent,  per  annum),  half  yearly 
interest,  payable  on  or  before  two  years  from  date  thereof; 
said  payment  to  be  made,  and  bond  and  mortgage  to  be 
delivered  on  the  delivery  of  the  deed  from  me,  free  ot  incum- 
brances,  which  shah1  be  on  or  before  the  7th  day  of  January 
next ;  bond  and  mortgage  to  be  dated  October  1st,  1 858,  and 
the  interest  on  four  hundred  dollars  to  be  paid  from  October 
1st  to  January  7th. 

"ELIZA  F.  SMITH, 

"  by  J.  M.  Fiske, 
"  GEORGE  T.  LEAIRD." 

The  defendant  Fiske  was  agent  of  the  defendant  Smith, 
who  was  the  owner  of  the  premises  described  in  the  agree- 
ment. The  premises  at  that  time  were  worth  $900,  and  had 
become  worth  $1 ,600.  The  plaintiff  was  the  owner  at  that 
time  and  since,  of  the  two  lots  immediately  south  of  the 
premises  and  of  the  lot  directly  north  of  them,  and  the  prem- 
ises were  located  between  his  lots  and  adjoined  them. 
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The  plaintiff  paid  $100  in  cash  to  Fiske  on  the  execution 
of  the  agreement,  and  on  or  about  January  7th,  1859,  he 
paid  another  $100  in  money  and  gave  his  note  for  $300  at 
sixty  days  which  was  paid  at  maturity.  This  modification 
of  the  agreement  took  place  at  the  plaintiff's  request  and  as 
an  accommodation  to  him. 

The  plaintiff  has  been  ready  and  willing  at  all  times  to  ex- 
ecute the  necessary  bond  and  mortgage,  and  the  defendants 
have  never  delivered  or  offered  to  deliver,  or  tendered  to  the 
plaintiff  the  deed  required  by  the  agreement,  nor  demanded 
from  him  the  execution  of  the  bond  and  mortgage. 

The  plaintiff  knew  the  place  of  business  of  the  defendant 
Fiske.  The  precise  residence  of  the  plaintiff  was  not  known 
to  the  defendants,  or  either  of  them.  The  defendant  Fiske 
made  some  inquiry  as  to  the  residence  of  the  plaintiff,  but 
such  inquiry  was  not  pursued  in  good  faith  for  the  purpose 
of  ascertaining  such  residence,  and  by  proper  and  diligent  in- 
quiry the  plaintiff  could  have  been  found  or  his  whereabouts 
ascertained,  so  as  to  have  put  him  in  default,  if  the  defend- 
ants had  considered  time  as  of  the  essence  of  the  contract,  but 
all  parties  treated  tune  as  a  matter  of  indifference. 

The  defendants,  after  the  payment  of  $500,  acted  as 
though  the  bond  and  mortgage  were  deemed  an  unnecessary 
security. 

The  plaintiff  never,  at  any  time,  meant  or  intended  to 
relinquish  his  purchase,  and  it  possessed  peculiar  value  to 
him  on  account  of  its  relation  to  his  other  adjoining  lots. 

After  the  extension  of  the  agreement,  the  defendant  Smith 
caused  to  be  prepared  a  deed  for  the  plaintiff  of  the  premises, 
in  conformity  to  the  agreement,  and  duly  executed  and  ac- 
knowledged the  same,  and  caused  to  be  prepared  a  bond  and 
mortgage  conditioned  as  mentioned  in  the  agreement ;  the 
deed  so  executed  and  so  acknowledged,  and  the  bond  and 
mortgage,  were  left  with  the  defendant  Fiske,  the  agent  of 
the  defendant  Smith,  and  were  ready  to  be  delivered  and  ex- 
changed by  him  at  the  maturity  of  the  note ;  but  the  plain- 
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tiff  did  not  call  upon  Fiske,  nor  offer  to  execute  the  bond  and 
mortgage,  until  in  or  about  the  spring  of  1862  or  1863,  when 
the  plaintiff  (by  his  lawful  agent)  offered  to  the  defendants  to 
execute  the  requisite  bond  and  mortgage,  pay  the  balance 
of  the  principal  then  due,  and  all  interest  in  arrear  thereon, 
and  all  moneys  due,  owing  or  payable  in  any  way  for  or  on 
account  of  the  property  or  under  the  contract  of  purchase, 
and  to  perform  everything  required  by  the  agreement ;  and 
this  offer  was  renewed  again  shortly  before  the  commence- 
ment of  this  action  (March  12,  1864)  ;  but  in  both  instances 
the  offer  was  peremptorily  declined  by  the  defendants,  and 
they  refused  to  recognize  any  right  whatever  on  the  part  of 
the  plaintiff  to  the  property. 

The  defendants  have  kept  the  $500  paid  on  account  of  the 
agreement ;  have  never  offered  to  return  it  to  the  plaintiff, 
and  have  insisted  that  it,  with  any  rights  under  the  agree- 
ment, were  absolutely  forfeited  by  the  plaintiff. 

And  the  court  found,  as  a  conclusion  of  law,  that  no  legal 
or  equitable  reasons  appeared  or  existed  why  a  judgment  for 
a  specific  performance  should  not  be  rendered  in  favor  of  the 
plaintiff,  and  ordered  judgment  accordingly. 

SAMUEL  HAND,  for  appellants. 
JOHN  GRAHAM,  for  respondents. 

EARL,  C. — I  can  see  no  reason  to  doubt  that  the  judg- 
ment below  was  authorized  by  the  facts  of  the  case.  The 
plaintiff  paid  down  $100.  He  was  to  pay  $400  more  on  or 
before  the  7th  of  January  following.  Not  being  ready  then 
to  pay,  it  was  arranged,  for  his  accommodation,  that  he 
should  pay  $100,  and  give  his  note  for  $300,  at  sixty  days. 
This  he  did ;  and  he  paid  the  note  at  maturity.  He  had  then 
paid  $500,  leaving  $400,  which  he  was  to  secure  by  bond 
and  mortgage  dated  October  1,  1858,  and  payable  in  two 
years,  or  sooner.  By  the  contract,  as  modified  by  taking  the 
note  and  thus  extending  the  time  of  performance,  the  deed 
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was  to  be  given  when  the  note  was  paid.  Except  to  pay 
the  note,  the  plaintiff  had  nothing  more  to  do  until  the  deed 
was  tendered,  and  then  he  was  to  give  the  bond  and  mort- 
gage. 

It  is  true  that  Fiske  told  plaintiff  at  the  time  he  gave  him 
the  extension  that  the  business  must  be  closed  at  the  maturity 
of  the  note,  and  that  no  longer  extension  would  be  given. 
This  simply  required  plaintiff  to  pay  his  note  at  maturity, 
to  save  his  default,  and  then  he  could  not  be  put  in  default 
until  the  deed  was  tendered,  and  he  was  thus  required  to  give 
the  bond  and  mortgage.  As  no  place  was  mentioned  in  the 
contract  for  performance,  and  both  parties  resided  in  the  state, 
the  vendee  could  not  put  the  vendor  in  default  without  seek- 
ing her  and  offering  to  perform  on  his  part,  and  demanding 
the  deed ;  and  the  vendor  could  not  put  the  vendee  in  default 
without  seeking  him  and  tendering  the  deed  and  demanding 
the  bond  and  mortgage  (Francliot  agt.  Leach,  5  Cow.,  506  ; 
Smith  agt.  Smith,  2  Hill,  350  ;  2  Parsons  on  Cont.,  160). 
Here  nothing  was  done  by  either  party  to  put  the  other  in 
default  until  1362,  when  the  plaintiff  demanded  the  deed  and 
offered  to  pay  the  balance  of  the  purchase  money.  The  de- 
fendants then  refused  to  perform,  declared  the  contract  for- 
feited, and  claimed  to  keep  both  the  land  and  the  $500  paid. 

The  proof  tends  to  show,  and  the  court  found  that  th*1 
vendor  could  have  found  the  plaintiff  by  the  exercise  of  rea- 
sonable diligence  and  good  faith,  and  hence  the  defendants 
cannot  claim  the  position  of  a  vendor  who  could  not  find  the 
vendee  for  the  purpose  of  making  a  tender  of  performance. 
Hence  the  defendants  had  no  right  to  declare  the  contract  for- 
feited on  account  of  any  default  on  the  part  of  the  plaintiff, 
and  they  can  have  no  defense  to  this  action  based  on  such 
default. 

Courts  of  equity  will  sometimes  refuse  specific  performance 
to  a  party  who  has  been  guilty  of  laches  and  great  delay. 
But  here  the  delay  seems  to  have  been  and  was  found  by  the 
court  to  have  been  by  common  consent,  and  it  does  not  ap- 
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pear  that  the  vendor  was  in  any  way  damaged  by  the  delay. 
Performance,  when  offered  by  the  plaintiff  in  1862,  so  far  as 
appears  in  the  case,  would  have  been  just  as  beneficial  to 
her  as  if  it  had  been  in  March,  1859. 

Hence,  I  see  no  reason  for  disturbing  the  judgment  below, 
and  it  must  be  affirmed  with  costs. 

LEONARD,  C. — The  evidence,  on  examination,  appears  to 
support  the  facts  as  found  by  the  judge,  before  whom  this 
action  was  tried.  There  is  no  fact  so  found,  as  to  which  it 
can  be  said  that  there  is  no  evidence  tending  to  maintain  it. 
When  there  is  evidence  which,  if  credited  by  the  judge, 
referee,  or  jury,  before  whom  the  action  was  tried,  main- 
tains the  facts  as  found,  or  supports  the  verdict  as  rendered, 
this  court  is  not  at  liberty  to  disturb  the  report  or  the  verdict 
Such  I  conceive  to  be  the  situation  of  the  present  case.  It 
is  only  when  there  is  an  entire  failure  of  evidence  that  this 
court  are  at  liberty  to  reverse  a  judgment  upon  the  facts. 
Here,  the  facts  as  found  are  plainly  deducible  from  the  evi- 
dence, and  the  exceptions  on  that  ground  are  not  well 
taken. 

The  contract  of  the  parties  names  a  day  when  a  sum  of 
money  -is  to  be  paid,  amounting,  with  the  sum  paid  when  it 
was  signed,  to  .$500,  the  whole  consideration  being  $900. 
On  the  day  when  the  last  payment  was  to  have  been  made, 
according  to  the  terms  of  the  contract,  the  defendant  Smith 
was  to  deliver  her  deed  for  the  land  on  receiving  the  said 
payment,  and  the  plaintiff  agreed  to  deliver  his  bond  and 
mortgage  for  the  residue  of  the  consideration,  $400,  payable 
in  two  years,  with  half  yearly  interest,  on  the  delivery  of  the 
deed  by  the  defendant  Smith,  free  of  incumbrance.  On  the 
day  named  the  sum  of  $100  was  paid,  and  a  note  for  sixty 
days  for  the  residue  of  the  cash  payment  was  accepted  by 
the  defendants,  and  the  time  for  the  exchange  of  the  deed  and 
the  bond  and  mortgage  was  extended  to  the  following  14th 
March,  when  the  note  became  payable.  The  defendants 
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notified  the  plaintiff  when  the  note  was  accepted  and  the 
time  extended,  that  the  business  must  be  closed  wrhen  the 
note  became  due. 

The  plaintiff  paid  the  note  at  maturity,  but  neither  party 
insisted  upon  closing  the  contract  by  the  final  exchange  of 
papers,  as  provided  by  the  agreement.  The  provisions  of  the 
contract  were  dependent  upon  performance  by  the  other,  before 
either  could  be  put  in  default.  A  period  was  fixed  when 
either  of  them,  by  the  performance  of  the  stipulated  condi- 
tion, could  put  the  ofher  in  default.  No  such  step  was  taken. 
The  contract  remained  without  further  performance  by  either 
party  for  five  years.  The  rights  of  the  parties  were  not  af- 
fected by  the  notice  of  the  defendants  that  they  would  insist 
upon  closing  the  contract  at  the  extended  day.  They  did 
not  do  so  by  a  tender  of  their  deed  and  a  demand  of  the 
bond  and  mortgage.  This  was  a  condition  precedent  to  the 
delivery  of  the  mortgage.  It  is  impossible  to  perceive  that 
either  party  could  complain  of  the  other  without  first  tender- 
ing a  full  performance.  Both  parties  -remained  passive.  The 
contract  was  not  annuled  or  abrogated  by  the  omission  or 
neglect  to  act  for  the  purpose  of  bringing  it  to  a  termination. 
Slumbering  upon  their  respective  rights  would  terminate  the 
contract  only  by  such  an  efflux  of  time  as  wrould  create  a  bar 
by  the  statute  of  limitations.  Within  that  period  the  plain- 
tiff offered  to  pay  up  the  sum  remaining  due,  and  demanded 
a  deed.  This  was  refused,  the  defendants  claiming  that  the 
plaintiff  had  forfeited  all  right  to  a  deed  by  his  neglect  to  de- 
liver his  bond  and  mortgage  at  the  appointed  time,  and  that 
he  had  no  just  or  legal  claim  for  a  repayment  of  the  sums 
theretofore  paid  by  him.  The  claim  made  by  the  defendants 
was  not  as  upon  a  rescission,  but  for  a  forfeiture  of  the  con- 
tract. The  plaintiff  had  neglected  its  performance  no  more 
than  the  defendants,  and  his  right  of  action  either  to  recover 
damages  of  the  defendant  Smith  for  non-performance,  or  for 
a  specific  performance,  after  a  tender  of  the  mortgage  or  the 
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money,  the  two  years  having  expired,  was  still  perfect  when 
the  deed  was  demanded. 

The  defendants  insist  that  they  were  unable  to  find  the 
plaintiff  in  order  to  tender  the  deed  after  the  payment  of  the 
note,  and  that  they  are  for  that  reason  excused  from  an  offer 
to  perform.  This  statement  is  hardly  to  be  credited,  inas- 
much as  the  plaintiff  was  generally  to  be  found  within  the 
city  of  his  residence.  If  true,  however,  the  defendants  \vere 
not  without  remedy.  The  rights  of  the  plaintiff  could  have 
been  foreclosed  by  an  action,  and  if  the  defendant  coulJ  not 
be  personally  served,  another  manner  of  service  is  pr  >vided 
by  the  Code,  if  a  proper  case  should  be  presented. 

The  judgment  should  be  affirmed. 

All  concur  for  affirmance.     Judgment  affirmed  with  ^osts. 
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N.  Y.  COMMON  PLEAS. 


JULIA  C.  MUKRAY  agt.  JOHN  R.  WALLER. 


Chapter  345  of  the  laws  of  1860,  authorizes  the  lessee  or  occupant  of  any  building 
which  shall,  without  any  fault  or  neglect  on  his  part,  be  destroyed  or  so  injured 
from  any  cause  as  to  be  untenantable  or  unfit  for  occupation,  to  remove  therefrom, 
and  relieves  him  from  the  payment  of  rent  after  the  happening  of  that  contingency, 
unless  he  shall  have  otherwise  expressly  stipulated  in  writing. 

If  the  premises  were  unfit  for  occupation  before  the  tenant  moved  in,  or  if  they 
became  so  after  he  removed  ou,t,  in  either  case  he  is  equally  without  this  act. 

Where  the  court  below  find  upon  conflicting  evidence,  that  the  cessation  of  in- 
juries to  the  premises  was  not  a  condition  precedent  to  the  existence  of  the  relation 
of  landlord  and  tenant,  that  finding  is  conclusive,  and  will  not  be  disturbed  on 
appeal. 

If  the  landlord  promised  the  tenant  that  there  would  be  no  further  injury  to  the 
premises  after  the  tenant  took  possession,  it  amounted  to  a  simple  contract  or 
covenant,  for  a  breach  of  which,  the  landlord  would  be  liable  to  him  in  damages. 


General  Term,  December,  1870. 

Before  DALY,   Ch.  J.,  LOEW,  and  LARREMORE,  JJ. 

APPEAL  from  a  judgment  of  the  marine  court. 

The  defendant  hired  from  the  plaintiff,  ceitain  premises 
known  as  No.  140  West  45th  Street,  in  the  city  of  New  York, 
from  the  14th  day  of  September,  1868,  to  the  1st  day  of 
May,  3869,  at  the  yearly  rent  of  $1,800,  payable  monthly. 

It  seems  that  the  defendant  moved  his  furniture  into  and 
took  possession  of  the  house  in  question,  about  the  middle  of 
September,  1868,  but  as  there  was  blasting  going  on,  on  the 
adjoining  lot,  he,  on  the  following  day,  caused  the  furniture 
to  be  removed  again,  and  sent  the  keys  to  the  attorney  of 
the  landlord. 

The  latter  refused  to  receive  them,  and  sent  them  back  to 
the  defendant,  but  finaPy?  about  two  months,  or  more,  there- 
after, he  accepted  them. 
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This  action  was  brought  to  recover  the  sum  of  $300,  for 
two  months  rent,  and  the  further  sum  of  $40,  for  some 
carpets  claimed  to  have  been  sold  and  delivered  to  the  de- 
fendant. 

The  plaintiff  obtained  judgment  for  the  full  amount  of 
his  claim  in  the  court  below,  which  judgment  was  on  appeal, 
affirmed  by  the  general  term  of  that  court. 

The  defendant  appealed  to  this  Court. 

LARNED  and  WARREN,  for  defendant,  and  appellant. 
CHAS.  MATTHEWS  and  WM.  H.  RYAN,  for  plaintiff'  and 
respondent. 

By  the  court,  LOEW,  J. — The  act  of  1860  (Laws  of  1860, 
chap,  345),  authorizes  the  lessee  or  occupant  of  any  building 
which  shall,  without  any  fault  or  neglect  on  his  part,  be 
destroyed,  or  so  injured  from  any  cause  as  to  be  untenantable, 
or  unfit  for  occupation,  to  remove  therefrom,  and  relieves 
him  from  the  payment  of  rent  after  the  happening  of  that 
contingency,  unless  he  shall  have  otherwise  expressly  stip- 
ulated in  writing. 

If,  therefore,  during  the  defendant's  occupancy  of  the 
premises  in  question,  they  had  become  unfit  for  occupation, 
by  reason  of  the  blasting  of  rock  on  the  adjoining  lot,  he 
might,  doubtless,  have  availed  himself  of  the  privileges  and 
benefits  conferred  on  tenants  by  that  statute. 

It  is  true,  the  house  was  considerably  damaged  by  the 
blasting,  but  there  is  no  evidence  on  the  case  going  to  show, 
that  the  premises,  were  in  anywise  materially  injured  during 
the  brief  space  of  time  that  defendant  occupied  them. 

The  only  expert  examined  on  the  trial  was,  an  inspector 
of  buildings,  in  the  department  for  the  survey  and  inspection 
of  buildings,  and  he  testified  to  the  damage  that  had  been 
done,  and  which,  in  his  opinion,  rendered  the  building  unsafe, 
and  caused  him  so  to  report  it. 

But  on  cross-examination  he  said,  that  he  did  not  ex- 
VOL.  XLIL  5 
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actly  recollect  when  that  was,  and  that  it  might  have  been 
a  day  or  two  before  September,  and  it  may  have  been  as  late 
as  October. 

Now,  as  the  defendant  moved  into  the  premises  on  the  14th 
day  of  September,  and  left  within  twenty-four  hours  after 
entering  the  same,  we  think,  this  testimony  will  not  bring 
him  within  the  purview  of  the  statute. 

If  the  house  was  unfit  for  occupation  before  the  defendant 
moved  in,  then  it  seems  clear,  that  it  is  not  a  case  within  the 
act,  and  if  it  became  so  after  he  left,  then  we  say  it  is  equally 
without  the  statute,  because  non  constat,  but  what  the  blast- 
ing might  have  been  discontinued,  or  conducted  in  a  more 
careful  manner,  if  defendant  had  remained  in  the  house  in 
accordance  with  the  terms  of  his  agreement. 

The  plaintiff  distinctly  testified,  that  an  injunction  had 
been  obtained  to  stop  the  blasting,  but  as  there  wras  no  one 
in  the  house,  she  knew  of  no  reason  why  it  should  not  con- 
tinue. 

Nor  do  we  think  that,  the  defendant  can  relieve  himself 
from  liability  to  pay  this  rent,  on  the  ground,  that  he  took 
the  house  on  the  condition  that  the  blasting  should  cease  be- 
fore the  time  when  he  was  to  take  possession. 

It  is  true,  he  so  testified,  but  the  plaintiff's  positive  test- 
mony,  that  the  defendant  never  made  that  a  condition  of  his 
taking  the  house,  contradicted  this ;  although  she  admitted 
that  she  told  him  that  there  would  be  no  more  blasting  after 
he  took  possession. 

.  The  court  below,  having  upon  this  conflict  of  evidence 
found,  that  the  cessation  of  the  blasting  was  not  a  condition 
precedent  to  the  existence  of  the  relation  of  landlord  and' 
tenant,  that  finding  is  conclusive,  and  will  not  be  disturbed 
by  us.  It  follows,  that  the  promise  of  the  plaintiff  that  there 
would  be  no  more  blasting  after  defendant  took  possession, 
only  amounted  to  a  simple  contract  or  covenant,  for  a  breach 
of  which  she  would  have  been  liable  to  him  in  damages. 

With  regard  to  the  carpeting,  it  may  be  said  that,  although 
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the  agreement  respecting  the  sale  thereof  appears  to  have 
been  made  with  defendant's  wife  still  the  plaintiff  testified, 
that  she  believed  that  the  defendant  himself  was  present  at 
the  time.  Besides,  the  defendant,  in  his  answer,  admits  that 
he  agreed  to  purchase  them  if  he  took  the  house,  and  it 
came  out  in  his  own  testimony,  that  when  he  moved  his 
furniture  away,  he  took  these  carpets  with  him.  True,  he 
says,  he  did  not  intend  to  take  them,  but  it  nowhere  appears 
that  they  were  ever  returned,  and  we,  therefore,  think,  the 
defendant  should  be  held  liable  for  the  price  of  them. 

The  judgment  should  be  affirmed. 

DALY,  Ch.  J.,  and  LARREMORE,  J.;  concurred. 

4 
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SUPREME  COURT. 

JOHN  W.  THOMPSON  and  WILLIAM  A.  WAIT,  agt.  THE  ERIE 
RAILWAY  COMPANY  and  THE  FARMERS'  LOAN  AND  TRUST 
COMPANY. 

The  statute  gives  every  railroad  corporation  the  power  to  borrow  money  for  com- 
pleting, furnishing,  and  operating  its  road,  to  issue  bonds  for  any  amount  so  bor- 
rowed, and  to  mortgage  its  property  and  franchises  to  secure  such  bonds,  or  for 
any  debt  contracted  for  the  purposes  aforementioned. 

Where  such  a  corporation  have  issued  a  mortgage  in  trust  "  to  consolidate  its 
funded  debt,  obtain  the  money  and  material  necessarv  for  perfecting  its  line  of 
railway,  enlarging  its  capacities,  and  extending  the  facilities  thereof,"  they  have 
the  power  to  issue  their  bonds  for  the  amount  and  for  the  purposes  expressed  in 
the  mortgage. 

If  they  have  the  power  to  make  such  mortgage  and  issue  bonds  thereon,  no  suit  to 
restrain  sucli  action  will  lie  by  a  common  stockholder,  or  by  preferred  stockholders, 
who  stand  in  no  better  condition. 

And  especially  where  there  is  no  evidence  in  the  case  showing  that  the  plaintiffs 
would  sustain  injury  by  the  acta  sought  to  be  restrained. 

Warren  Circuit,  Sept.,  1871. 

THIS  action,  as  originally  commenced,  included  as  defend- 
ants the  directors  of  the  Erie  Railway  Company. 

Before  proceeding  to  trial  the  plaintiffs  discontinued  as  to 
such  persons,  and  amended  their  complaint,  limiting  its  alle- 
gations to  the  two  defendants  above  named. 

Said  defendants,  at  the  same  time,  amended  their  answer, 
arid  the  case  proceeded  to  trial  on  pleadings  and  proofs. 

From  the  pleadings  and  evidence  it  appeared,  that  prior  to 
1859,  a  corporation  known  as  the  New  York  and  Erie  Rail- 
road Company,  owned  and  operated  a  railroad  from  Jersey 
City  to  Lake  Erie  ;  that  it  had  mortgaged  its  property  and 
franchises  under  five  several  mortgages;  had  outstanding 
against  it  judgments  and  contract  liabilities  amounting  to 
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over  $28,500,000;  had  suffered  default  in  the  payment  of  in- 
terest on  its  mortgage  bonds,  whereby,  by  the  terms  of  said 
mortgages,  the  whole  of  the  principal  of  said  bonds  issued 
had  become  due,  and  the  said  corporation  thereby  greatly 
embarrassed. 

During  the  year  1859,  a  receiver  was  appointed  in  a  fore- 
closure suit  on  one  of  said  mortgages,  who  took  actual 
possession  of  said  road.  While  matters  were  in  this  condi- 
tion the  parties  interested  in  the  said  corporation  and  its 
property,  to  wit,  its  officers,  stockholders,  and  creditors, 
entered  into  an  arrangement  for  a  new  railroad,  one  of  the 
conditions  of  which  was,  that  the  unsecured  creditors  of  the 
old  company  should  receive,  in  payment  of  their  claims,  stock 
in  the  new  company,  the  interest  on  which  should  have  pref- 
erence in  payment  of  interest  over  dividends  on  the  common 
stock,  out  of  the  net  earnings  in  each  year,  after  the  payment 
of  the  mortgage  interest  of  said  company. 

That  proper  legislation  for  that  purpose  having  been  had, 
in  1861  the  said  Erie  Railway  Company  was  organized  upon 
the  basis  and  conditions  thus  agreed,  and  the  said  company 
issued  to  the  said  unsecured  creditors  of  the  old  corporation 
stock  above  described,  and  known  as  "preferred  stock,"  which 
was  accepted  by  them  as  payment. 

The  plaintiffs  are  severally  holders  of  certain  shares  of  this 
preferred  stock. 

Under  the  arrangement  for  organizing  the  new  company, 
the  existing  mortgages  on  the  property  and  franchise  of  the 
old  company  were  continued  and  their  payment  assumed  by 
said  new  company,  that  the  first  of  said  mortgages  would 
become  due  1879,  but  has  since  been  extended  twenty  years. 
That  the  other  mortgages  will  become  due  at  intervals 
between  1879  and  1888 ;  that  since  said  arrangement,  nearly 
one  million  dollars  of  the  bonds  secured  by  said  previous 
mortgages  has  been  paid;  that  the  value  of  the  property  and 
franchise  of  the  Erie  Railway  Company  exceed  in  value  the 
amount  of  the  mortgage  debt  which  existed  against  the  road 
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at  its  present  organization,  and  also  the  present  outstanding 
mortgage  debt ;  that  the  fact  that  the  said  outstanding  mort- 
gage debt  against  the  old  company  was  distributed  so  as  to 
become  due,  and  payable  at  different  periods,  formed  a  mate- 
rial part  of  the  inducement  and  consideration  for  the  arrange- 
ment which  resulted  in  the  organization  of  the  new 
company. 

The  Erie  Railway  Company  had,  previous  to  the  com- 
mencement of  this  action,  made  and  executed  a  mortgage 
upon  its  property  and  franchises,  its  tolls  and  income,  to  the 
Farmers'  Loan  and  Trust  Company,  in  trust,  to  secure  the 
payment  of  thirty  thousand  bonds  of  one  thousand  dollars 
each,  payable  in  gold  fifty  years  from  date,  with  interest  pay- 
able semi-annually,  in  which  said  mortgage  it  is  provided,  in 
case  of  default  for  six  months  of  the  payment  of  interest  on 
the  bonds  issued,  the  whole  principal  of  such  issue  shall  be- 
come due ;  that  said  mortgage  has  been  recorded  in  the  several 
County  Clerk's  offices  along  the  line  of  the  road,  and  remains 
of  record. 

That  it  appears  from  said  mortgage,  that  the  same  was 
made  for  the  purpose  of  consolidating  the  funded  debt  of  said 
corporation  and  obtaining  money  and  material  necessary  for 
completing  its  line  of  railway,  enlarging  its  capacity  and  ex- 
tending its  facilities ;  that  said  railroad  company  is  threaten- 
ing to  issue  bonds,  secured  by  said  mortgage,  in  due  form  of 
law,  to  the  number  named  in  said  mortgage,  and  put  the 
same  upon  the  market. 

That  each  of  the  existing  mortgages  against  the  old  rail- 
road company  contained  a  clause  providing,  "  that  if  default 
should  be  made  in  the  payment  of  interest,  and  so  continue 
for  six  months,  the  whole  principal  should  then  become  due 
and  demandable." 

That  at  about  the  time  the  new  mortgage  mentioned  was 
made,  the  said  Erie  Railway  Company  were  owing  a  floating 
debt  of  about  $6,000,000,  and  on  sterling  bonds  about  $1,- 
000,000,  due  in  1875,  That  bonds  to  about  $6,000,000, 
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under  said  last  mortgage,  were  made  and  signed,  but  not  de- 
livered, before  the  commencement  of  this  action. 

The  plaintiffs  ask  to  ha  ve  the  said  new  mortgage  removed 
from  the  records,  and  the  several  bonds  made  under  it,  to- 
gether with  the  mortgage  en  ncelled.  That  said  Erie  Railway, 
its  officers,  &c.,  be  forever  restrained  from  executing  or  de- 
livering, &c.,  any  bonds  under  or  secured  by  said  new  mort 
gage,  and  that  the  Fanners'  Loan  and  Trust  Company  be 
also  forever  restrained,  &c.,  from  certifying,  selling,  &c.,  any 
bonds  or  obligations  under,  or  purporting  to  be  made  under, 
or  secured  by  said  mortgage. 

FEANK  THOMPSON  and  JAS.  EMOTT,  for  plaintiff's. 

I.  The  proposed  mortgage  is  not  within  the  borrowing 
powers  conferred  on  the  defendant  by  the  state. 

First.  The  right  to  borrow  money  is  given  and  regulated 
by  the  tenth  subdivision  of  the  28th  oection  of  the  general 
railroad  law,  in  these  words  : 

Such  corporation  shah1  have  power  ufrom  time  to  time 
to  borrow  such  sums  of  money  as  may  be  necessary  for 
completing  and  finishing  or  operating  their  railroad,  and  to 
issue  and  dispose  of  their  bonds  for  any  amount  so  borrowed, 
and  to  mortgage  their  corporate  property  and  franchises,  to 
secure  the  payment  of  any  debt  contracted  by  the  company 
for  the  puqioses  aforesaid,  &c.  (L.  L.  1850,  Chap.  140,  §  28, 
sub.  10). 

The  power,  if  it  exist,  must  be  found  in  this  statute. 

It  is  a  necessary  deduction  from  the  very  nature  of  a  cor- 
poration as  an  artificial  being,  that  its  powers  must  be  de- 
rived from  its  charter  or  the  general  law  under  which  it  is 
organized. 

"It  is  quite  clear,  that  a  railroad  corporation  has  no  power 
to  mortgage  its  franchises  without  the  consent  of  the  legisla- 
ture, and  it  is  very  questionable  whether  it  has  power  to 
mortgage  its  road  or  rolling  stock  without  such  consent 
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(Bement  agt.  Plattsburgh  and  Montreal  R.  JR.,  47  Barb., 
104,  114). 

The  same  principle  is  affirmed  in  Winch  agt.  Railway  Co., 
13  E.  L.  and  E.,  506  ;  S.  Y.  It.  Co.  agt.  Great  N.  R.  Co., 
19  E.  L.  and  E.,  513  ;  Troy  and  Rutland  11  R.  Co.  agt. 
Kerr,  17  Barb.,  581  ;  State  agt.  Rivers,  5  Iredell,  297. 

The  same  principl  e  is  reiterated  in  the  Revised  Statutes 
R.  S.  Part  1,  Chap,  xviii.  Title  iii,  (1  R.  S.,  600,  §  3.) 

"  Section  3.  In  addition  to  the  powers  enumerated  in  the 
1st  section  of  this  title,  and  to  those  expressly  given  in  its 
charter,  or  in  the  act  under  which  it  is  or  shall  be  incor- 
porated, no  corporation  shall  possess  or  exercise  any  corporate 
powers  except  such  as  shall  be  necessary  to  the  exercise  of 
the  powers  so  enumerated  or  given:" 

Second.  The  proposed  mortgage  is  avowed  on  its  face  to 
be  issued  (1st),  to  consolidate  the  funded  debt,  and  (2d),  "for 
the  purpose  of  obtaining  the  money  and  material  necessary 
for  perfecting  its  line  of  railway,  and  enlarging  the  capacities 
and  extending  the  facilities  thereof." 

These  are  purposes  not  enumerated  in  the  statute,  and  for 
which  the  defendant  has  not  the  power  under  the  statute 
to  create  a  mortgage  lien  on  its  property. 

Third.  In  fact,  such  mortgage  is  executed  for  a  purpose 
neither  expressed  in  it,  nor  authorized  by  the  statute. 

It  is  actually  given  in  order  to  raise  money  to  pay  off  a 
"  floating  debt,"  which  floating  debt  has  not  been  incurred 
for  the  purposes  expressed  in  the  mortgage. 

The  defendants'  witness  Smith,  did  not  pretend  th#t  such 
indebtedness  had  been  incurred  for  those  purposes. 

His  evidence  shows  that  such  floating  indebtedness  existed 
at  the  time  the  mortgage  was  executed  —  the  expressed  pur- 
pose of  the  mortgage  is  to  consolidate  the  funded  debt, 
and  to  raise  money  for  the  future  perfecting  the  facilities 
of  a  railway  which  has  been  operated  for  over  twenty 
years.  Floating  debt  to  the  amount  mentioned  (if  the 
railway  were  properly  managed)  coiJd  be  j>aid  off  every 
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year.  The  N.  Y.  Cent.  &  H.  R.  R.  Company  annually 
pays  over  $7,200,000,  as  dividends,  besides  interest  on  its 
mortgage  debt. 

II.  But  if  the  power  to  mortgage  for  the  purposes  expressed 
in  this  instrument  does  exist,  it  is  vested  in  the  stockholders 
at  large. 

The  section  cited  vests  that  power  in  the  "  corporation," 
i.  e.,  the  stockholders.  This  section  very  carefully  distin- 
guishes what  powers  are  vested  in  the  directors,  and  what  in 
the  corporation  at  large. 

In  regard  to  the  issue  of  bonds  which  is  governed  by  the 
same  section,  the  Directors  are  authorized  to  make  such  bonds 
convertible  into  stock,  but  the  Corporation  is  vested  with  the 
power  to  mortgage. 

The  stockholders  have  never  by  by-law  delegated  this 
power  to  the  board. 

The  directors  have  authority  only  to  perform  the  ordinary 
business  of  the  company,  i.  e.,  the  operating  their  railway. 

In  a  similar  case  in  Vermont,  where  a  corporation  was 
authorized  to  sell  and  convey  its  property,  it  was  held,  that 
there  must  be  a  corporate  vote  authorizing  the  transfer  (Ishatn 
agt.  Sennington  Iron  Works,  19  Vermt.,  230). 

III.  If  the  defendant  has  authority  to  mortgage  its  cor- 
porate property  and  franchises,  it  has  by  no  means  the  power 
to  execute  the  anomalous  instrument,  here  called  a  mortgage, 
containing  the  extraordinary  provisions  and  stipulations  there- 
in set  forth. 

First.  Such  instrument,  though  in  form  a  mortgage  is  in 
legal  effect  an  absolute  grant. 

It  bears  date,  September  1,  1870.  It  provides,  that  in  case 
of  default  for  six  months  in  the  payment  of  any  installment 
of  the  semi-annual  interest — the  whole  principal  shall  become 
due,  and  the  trustee  shall  thereupon,  at  once  enter  into  pos- 
session of,  and  operate  the  road. 

Second.  The  trustee's  disposition  of  the  earnings  is  provided 
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for,  and,  that  in  a  manner  in  express  derogation  of  the  plain- 
tifFs  rights. 

The  trustee — is  first  to  pay  ah1  current  expenses,  including, 
of  course,  the  rent  of  all  leased  roads,  then  the  interest  on 
the  entire  funded  debt,  as  well  as  on  that  created  subsequently 
to  the  preferred  stock  as  on  that  existing  when  our  contract 
was  made. 

By  Judge  INGRAHAM'S  decision  on  the  demurrer  in  the 
Peck  suit,  it  was  expressly  held,  that  the  preferred  stock 
should  have  precedence  (in  the  payment  of  interest)  to  the 
subsequent  mortgages  and  leases. 

Third.  Every  guarantee  of  good  faith,  or  fair  dealing  on 
the  part  of  the  trustee  is  waived. 

Such  trustee  is  to  be  held  accountable  only  for  gross  neg- 
ligence. 

If  this  were  the  sole  objection  presented,  it  would  be  fatal 
to  the  proposed  mortgage. 

Fourth.  The  ordinary  and  essential  formalities  of  foreclosure 
and  sale  are  entirely  done  away  with. 

IV.  We  have  considered  the  defendant's  power  to  mortgage 
entirely  irrespective  of  its  limitation  by  reason  of  the  prior 
contract  made  with  the  preferred  stockholders. 

By  the,  contract  with  the  preferred  stockholders,  they  be- 
came creditors  of  the  defendant,  and  have  an  equitable  lien 
next  after  the  mortgage  debt  existing  at  the  time  of  making 
that  contract.  Such  mortgage  debt  amounts  to  about  $18,- 
554,000,  and  by  the  decisions  of  the  highest  tribunal,  is  pay- 
able in  lawful  money. 

This  equitable  lien  is  to  be  cut  off,  and  postponed  to  a 
mortgage  debt  of  $30,000,000  hi  gold  coin,  (equal  to  over 
$34,200,000),  and  the  bonds  under  such  mortgage  are  to  be 
sold  to  the  public  at  large,  without  notice  of  plaintiffs'  rights. 

The  negotiation  of  such  bonds  would  create  a  cloud  upon 
the  prior  title  of  the  preferred  stockholders,  a  complete  ex- 
haustion pf  the  annual  earnings  by  the  payment  of  the 
increased  interest  on  the  funded  debt,  and  in  case  of  foreclo- 
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sure  or  the  taking  possession  by  the  trustee,  a  complete  anni- 
hilation of  the  preferred  stock. 

First.  The  status  of  the  plaintiff  is  fully  established  by 
the  authorities  and  the  decisions  of  this  court  and  the  court 
of  last  resort. 

The  preliminary  arrangement  known  as  the  amicable 
agreement,  and  the  creation  and  issue  of  the  preferred  stock 
under  the  legislative  authority  to  carry  out  that  agreement, 
constitute  a  contract  between  the  parties,  and  must  be  applied 
to  and  construed  with  reference  to  the  objects  contemplated 
by  the  contracting  parties. 

The  holders  of  the  sinking  fund  bonds  and  judgment  cred- 
itors were  to  be  paid  seven  per  cent,  per  annum  on  the 
amount  of  their  claims  or  investments  next  after  the  payment 
of  the  interest  on  the  then  mortgaged  debt. 

The  status  of  the  preferred  stockholders  (so-called)  under 
this  contract  corresponds  precisely  to  that  of  the  debenture 
stockholder  under  the  English  system,  except  that  their  pri- 
ority, as  against  subsequent  incumbrancers,  in  good  faith,  is 
not  in  terms  protected  by  the  statute. 

(a).  See  the  statute  governing  the  creation  and  issue  of 
debenture  stock  (Companies  Clauses  Act,  1863,  26  and  [27 
Victoria,  chap.   118,  §§22-35,  Shelf ord  on  Railways,  II., 
pp.  206,  &c.) 

Section  24  of  that  act  is  as  follows : 

$  24 .  The  interest  on  debenture  stock  shall  have  priority 
of  payment  over  all  dividends  or  interest  on  any  shares  or 
stock  of  the  company,  whether  ordinary,  or  preference,  or 
guaranteed,  and  shall  rank  next  to  the  interest,  payable  on 
the  mortgages  or  bonds,  for  the  time  being,  of  the  company, 
legally  granted  before  the  creation  of  such  stock;  but  the 
holders  of  debenture  stock  shall  not,  as  among  themselves, 
be  entitled  to  any  preference  or  priority. 

(b).  The  American  decisions  fully  sustain  this  doctrine 
(Sates  agt.  Androscoggin,  &c.,  R.  R.,  Co.,  49  Maine,  491). 

Here  certificates  of  stock,  in  the  usual  form,  were  issued 
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to  the  plaintiff,  and  on  the  back  of  the  certificate  was  in- 
dorsed as  follows :  "  Preferred  stock.  This  certificate  is  for 
preferred  stock,  created  July  10th,  ]849,  and  entitles  the 
holder,  from  the  net  earnings  of  the  road,  to  the  payment  of 
six  dollars  per  share,  semi-annually,  until  the  net  earnings  of 
the  road  shall  be  sufficient  to  pay  an  interest  of  six  per  cent. 
per  annum  on  all  the  stock  issued  and  all  the  bonds  issued 
for  the  first  and  second  loans." 

The  plaintiffs  sued  in  debt  for  ten  semi-annual  dividends 
or  installments  of  interest. 

The  defendant  objected  that  "  the  holders  of  this  preferred 
stock  are  not  creditors  of  the  corporation.  They  are  merely 
stockholders.  They  have  a  preferred  claim  to  the  dividends, 
but  they  have  no  claim  unless  there  are  dividends.  There 
cannot  legally  be  a  dividend  until  there  are  profits  and  the 
floating  debts  are  paid.  The  net  earnings  belong  to  the 
creditors  and  not  to  the  stockholders,  whether  preferred  or 
not." 

Held,  "  That  the  words  'semi-annual  dividends  were  not 
used  in  a  tenchnical  sense,  but  were  intended  to  mean  nothing 
different  from  semi-annual  payments,  which  payments  depended 
upon  no  contingency,  except  that  the  net  earnings  of  the  road, 
after  paying  interest  to  the  bondholders,  should  be  sufficient 
to  meet  this  obligation." 

"  The  action,  as  we  have  already  seen,  is  not  upon  the 
stock  per  se,  nor  technically  for  dividends  declared  upon  the 
stock  of  the  company,  but  upon  a  contract,  by  which  the 
defendants  obligated  themselves  to  pay  certain  specified  sums 
at  certain  times  in  consideration  that  the  plaintiff  had  taken 
stock  of  the  company "  (McLaughlin  agt.  Detroit  &  Mil- 
waulde  E.  E.  Co.,  8  Midi.,  100. 

A  certificate  was  issued  by  a  corporation  in  the  ordinaiy 
form  of  certificates  of  stock,  but  containing  a  promise  on  the 
part  of  the  corporation  to  pay  interest  thereon  until  the  hap- 
pening of  a  specific  event. 

By  a  resolution  of  the  stockholders,  it  was  resolved  to  issue 
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to  the  holders  of  such  certificates  special  interest  bonds  for 
the  amount  of  interest  accrued  and  past  due  on  their  stock. 

The  plaintiff  refused  to  take  the  special  interest  bond  for 
the  amount  of  interest  due  on  his  certificate,  and  sued  for  the 
amount  in  cash. 

The  defendant  contended  that  plaintiff,  being  a  stock- 
holder, was  bound  by  the  resolution. 

The  court  held  that  "  the  stipulation  in  the  certificate  for 
the  payment  of  interest  constituted  a  contract  between  the 
company  and  the  plaintiff  as  an  individual ;  it  created  the  re- 
lation of  debtor  and  creditor  to  the  extent  of  the  semi-annual 
interest.  The  company  could  no  more  change,  affect,  or 
modify  his  rights  or  their  liability  under  this  contract  by  a 
resolution  or  by-law  without  his  individual  consent  than  they 
could  in  the  same  way  affect  their  contract  with  or  liability 
to  a  stranger"  (Rcdfield  on  Railways,  4:th  cd.,  II.,  510.) 

"  Preferred  stock  is  only  a  form  of  mortgage "  (See  also 
March  agt.  Eastern  R.R.  Co.,  43  N.  IL,  515). 

(c).  The  decision  of  Justice  INGUAIIAM  in  the  Peck  suit 
establishes  precisely  our  status. 

It  was  there  decided  that  our  rights  as  against  the  defend- 
ant are  precisely  those  of  the  debenture  stockholder  under 
the  English  system. 

(d).  The  decision  of  the  Court  of  Appeals  in  the  case  last 
referred  to  expressly  negatives  and  disposes  of  the  theory  of 
the  defendant,  that  our  preference  is  simply  to  a  dividend  in 
case  the  defendant's  directors  see  fit  to  declare  one. 

(c).  The  defendant  went  into  possession  of  the  property 
and  franchises,  which  it  now  holds  under  a  trust  agreement 
in  favor  of  the  preferred  stockholders,  and  it  cannot  alter  or 
modify  that  agreement,  much  less  destroy  it,  without  the  con- 
sent of  such  preferred  stockholders. 

This  doctrine  was  affirmed  at  general  term,  and  adopted  by 
the  court  of  appeals,  so  far  as  the  question  was  there  con- 
sidered. 

(f.)  The  English  and  Irish  cases  in  preference  shares  sustains 
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this  doctrine.  (See  Henry  agt.  Great  Northern  Raihvay  Co.j 
27,  Law  Jr.,  1-16 ;  S.  C.,  4  Kay  &  Johns.,  1-21  ;  Craw- 
ford agt.  North  Eastern  Railway  Co.,  3  Kay  &  Johns.,  741  • 
Matthews  agt.  Great  Northern  Railway  Co.,  28  Law  Jr., 
375  ;  Smith  agt.  Cork  &  Bandon  Hallway  Co.,  3  Irish  (Eg.) 
N.  S.,  356  ;  Sturge  agt.  Eastern  Union  Railway  Co.,  7  De 
G.  Macn.  &  Gord,  158;  S.  C.,  31  E.  L.,  &  E.,  406  ;  Stevens 
agt.  South  Devon  Railway  Co.,  9  Hare,  313 ;  S.  C..  13  Beavan, 
48). 

Second.  The  new  proposed  bonds  are  negotiable  securities, 
and  a  bonafide  purchaser  for  value  without  notice  of  plaintiff's 
equities,  may  enforce  them  against  the  company  and  its  prop- 
erty and  franchises  in  full,  irrespective  of  any  equities  in  favor 
of  the  plaintiffs  (White  agt.  Vermont,  &c.,  R.  Co.,  21  How., 
U.  S.,  575  ;  Morris  Canal,  &c.,  Co.  agt.  Fisher,  1  Stocldon 
Ch.,  667,  (9  N.  J.  Eq.)  ;  1  Beasley,  323,  (12  N.  J.,  Ch.)  j 
so  held  ly  the  unanimous  vote  of  the  court  of  last  resort ; 
Chapin  agt.  Vermont,  &c.,  R.  Co.,  8  Gray,  575  ;  Conn.  Mut. 
Ins.  Co.  agt.  C.  C.,  &c.,  Ry.  Co.,  41  Barl.,  9 ;  Mech.  BJc. 
agt.  N.  Y.,  and  N.  H.  R.  R.  Co.,  3  Kern.,  599,  625 ;  Brainerd 
agt.  N.  Y.  &  Harlem  Ry.  Co.,  25  N.  Y.,  496  ;  Curtis  agt. 
Leavitt,  15  N.  Y.,  9,  174,  258 ;  Eaton  &  Hamilton  Ry.  Co. 
agt.  Hunt,  20  Ind.,  457 ;  and  many  cases  cited  in  above 
reports}. 

Third.  The  holders  or  purchasers  of  these  bonds  would 
have  no  notice  of  any  rights,  equities  or  claims  of  the  preferred 
stockholders. 

The  proposed  bonds  are  to  be  all  of  the  same  tenor — all 
secured  by  the  same  mortgage  and  only  discriminated  by  the 
numbers. 

All  that  is  proposed  hi  respect  to  the  numbers  of  the  bonds 
is,  that  so  many  bonds  shah1  be  used  to  pay  the  funded  and 
floating  debt  incurred  subsequent  to  the  issue  of  the  preferred 
stock. 

(a.)  This  amounts  to  nothing.  Of  course,  this  number  of 
bonds  will  be  used  for  these  purposes,  and  the  bonds  will  be 
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numbered  ;  but  it  is  not  even  provided  that  the  bonds  thus 
used  should  be  consecutive  numbers.  So  that  the  mortgage 
does  not  require  or  provide  even  for  the  slight  indication  by 
numbers  of  the  use  of  the  bonds  issued. 

(6.)  The  imprint  of  a  number  on  a  bond  would  be  no 
notice  to  a  purchaser  of  the  object  for  which  it  was  issued  or 
the  equities  to  which  it  was  subject. 

(c.)  It  would  be  impossible  upon  a  foreclosure  and  sale 
under  such  a  mortgage  to  protect  the  rights  of  the  preferred 
stockholders  —  holders  of  an  equitable  mortgage  of  the  earn- 
ings, intermediate  the  two  portions  of  debt  consolidated  in  the 
mortgage. 

Fourth.  The  proposition  is  too  clear  for  discussion,  that 
the  proposed  bonds  if  negotiated  to  bona  fide  purchasers, 
whether  properly  and  lawfully  executed  or  not,  would  be  a 
cloud  on  plaintiff's  title,  and  utterly  destructive  of  their 
rights. 

(a.  )  Until  foreclosure,  the  interest  in  gold  on  $30,000,000, 
instead  of  interest  in  lawful  money  on  $18,554,000,  is  to  be 
paid  annually  from  the  earnings,  before  plaintiff's  dividends 
are  paid. 

(&.)  Upon  foreclosure,  in  order  to  redeem,  $34,200,000, 
prior  lien  indebtedness  is  to  be  paid,  instead  of  $18,554,000. 
The  former  sum  being  equivalent  in  lawful  money  to  the 
principal  of  such  mortgage  at  the  present  price  of  gold. 

V.  Even  if  such  were  not  the  case,  and  the  portion  of  the 
new  mortgage  debt  representing  the  old  mortgage  liens  could 
be  distinguished  (which  is  not  the  case),  and  even  if  the  bona 
fide  purchaser  of  the  new  bonds  acquired  no  superior  equities, 
the  prior  lien  debt  would  be  increased  under  the  new  mort- 
gage several  millions  of  dollars,  and  that  amount  of  liability 
superadded  to  the  present  prior  mortgage  lien. 

The  $18,554,000  is  payable  in  lawful  money  of  the  United 
States  (Eecent  decisions  of  the  U.  S.  Supreme  Court). 

It  is  proposed  to  issue  bonds  of  an  equal  face  value  pay- 
able in  gold  coin. 
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At  the  present  price  of  gold  (114  per  centum)  this  would 
exaggerate  the  prior  lien  debt,  $2,597,560. 

This  enormous  sum  is  to  be  presented  as  an  absolute  gift  to 
the  prior  mortgage  bondholders  without  one  cent  of  con- 
sideration, or  one  particle  of  benefit  moving  from  them. 

This  sum,  or  such  other  sum  as  might  represent  the  gold 
premium  at  the  time  of  foreclosure,  would  have  to  be  paid  in 
case  of  a,  foreclosure  (even  if  the  prior  lien  debt  were  dis- 
tinguishable) in  addition  to  the  agreed  amount  thereof ]  before 
the  preferred  stockholders  could  redeem. 

The  annual  interest  charge  on  the  prior  debt  (being  pay- 
able in  gold  coin  by  the  terms  of  the  new  mortgage)  would, 
by  alike  computation,  be  increased  by  over  $180,000. 

This  annual  gift  is  without  one  cent  of  consideration  or 
benefit  moving  from  the  prior  lien  bondholders. 

All  accrued  interest  (which  would  necessarily  be  for  the 
period  of  at  least  a  year  and  probably  more)  would  be  super- 
added  to  the  principal  amount  to  be  paid  by  the  preferred 
stockholders,  in  case  of  foreclosure. 

VI.  The  defendant  should  be  compelled  to  separate  these 
two  classes  of  debt  into  two  distinct  mortgages,  and  not  per- 
mitted to  confound  the  claims  of  creditors,  whose  rights  are 
distinct   and  widely  different,  or  to  destroy  or  impair  our 
rights  by  such  a  confusion. 

VII.  The  result  of  this  disastrous  and  ruinous  financial 
operation  in  respect  of  the  liability  thereby  to  be  saddled  upon 
this  defendant,  and  its  property  may  be  summed  up  thus : 

Present  liability  of  the  company  on  funded  debt  and  the 
annual  interest  charge,  on  such  debt  are  as  follows  : 
Present  mortgage  debt  payable  in  lawful  money .   $18,554,000 
Sterling  loan,  .£1,000,000,  $5,000,000  gold,  at 

1 14  per  cent,  premium,  is  equal  to 5,700,000 


Total  principal  of  funded  debt $24,254,000 
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Interest  each  year  on  mortgage  debt,  at  7  per 

cent.,  the  stipulated  rate $1,298,780 

Interest  on  sterling  loan,  6  per  cent,  gold  equals 
$300,000.  This  sum  is  equal  to  (lawful 
money) 342,000 


Total  annual  interest  on  funded  debt $1,640,780 


Liability  under  proposed  mortgage  if  consummated : 
Principal   $30,000.000   gold  equal  to,  (lawful 

money) $34,200,000 

Annual  interest  charge,  interest  on  consolidated 
mortgage,  7  per  cent,  in  gold,   $2,100,000 

equal  to $2,394,000 

The  new  mortgage,  therefore,  increases  the  liability  of  th« 
company,  as  to  principal : 

Under  new  mortgage $34,200,000 

Present 24,254,000 


Increase  principal  funded  debt 9,946,000 

Present  annual  interest $1,640,780 

Annual  interest  under  new  mort- 
gage      2,394,000 


Increase  annual  interest $  753,220 

This  increase  for  fifty  years  the  term  of  the 

mortgage  is $37,661,000 


Total  increase  of  liability  under  new  mortgage.     47,607,000 
The  new  mortgage  it  is  claimed,  will  realize  by 
the  sale  of  the  $6,000,000  bonds  to  be  sold  at 
80  per  cent 4,800,000 


Net  increase  of  liability  by  reason  of  the  new 

mortgage $42,807,000 

Voti.  XLIL  6 
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Ill  addition  to  this  the  sterling  bondholders  are  to  be 
gratuitously  provided  with  a  mortgage  lien  on  the  entire 
property  and  franchises  of  the  defendant,  they  being  now 
simple  contract  creditors. 

The  manifest  advantage  in  having  the  mortgage  debt  be- 
come due  in  comparatively  smaU  sums  at  considerable  intervals, 
rendering  it  easy  to  liquidate,  extend,  or  modify  as  to  the  terms 
of  payment,  is  to  be  entirely  thrown  away. 

This  enormous  liability  is  to  be  irretrievably  saddled  upon 
the  property  and  franchises  of  this  defendant,  (in  addition  to 
the  fifty  or  sixty  millions  of  liability  already  incurred  by  the 
defendants'  managers,  by  way  of  increase  of  capital  stock), 
in  order  to  raise  a  sum  which  with  fair  management 
would  be  netted  from  the  defendant's  business  in  four  or  five 
months. 

And  this  is  to  be  done  though  the  defendant  has  full  power 
(already  exercised  to  the  amount  above  mentioned)  to  raise 
moneys  by  convertible  bonds,  creating  no  lien  on  the  cor- 
porate property  or  franchises,  by  the  very  section  of  the 
statute  under  wrhich  the  power  to  mortgage  is  claimed. 

THOS.  G.  SHEARMAN,  DAVID  DUDLEY  FIELD,  and  WM. 
A.  BEACH,  for  defendants. 

I.  The  complaint  must  clearly  be  dismissed  as  against  the 
Farmers'  Loan   and  Trust  Company.     The  answer  of  that 
company  did  not  admit  that  the  plaintiffs  were  holders  of  any 
stock  whatever  in  the  company,  nor  that  there  was  any  such 
'stock  as  the  preferred  stock  described  in  the  complaint,  and 
as  no  proof  was  given  by  the  plaintiffs  upon  these  points,  it 
is  obvious  that  the  action  must  instantly  fall  to  the  ground, 
so  far  as  it  concerns  this  defendant.  The  objection  was  raised 
Immediately  upon  the  close  of  the  plaintiffs'  case,  and  full  op- 
portunity was  given  them  to  obviate  the  difficulty,  but  they 
did  not  do  so. 

II.  So  far  as  the  action  concerns  the  Erie  Railway  Com- 
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pany,  it  was  conceded  by  the  plaintiffs  that  the  mortgage 
was  a  just  and  proper  one  with  reference  to  the  interest  of 
its  common  stockholders,  and  the  only  grounds  of  objection 
to  it  are  (1),  that  it  consolidates  the  old  bonds  falling  due  at 
various  periods,  none  of  them  later  than  the  year  1888,  with 
new  bonds  to  fall  due  in  the  year  1920,  thus,  as  it  is  said, 
confusing  the  bonds  which  have  a  prior  right  over  the  plain- 
tiffs with  bonds  which  have  only  rights  inferior  to  those  of 
the  plaintiffs,  and  (2),  that  the  mortgage  contains  an  interest 
clause  by  virtue  of  which,  upon  a  default  in  the  payment  of 
interest,  the  whole  principal  of  the  bonds  may  become  due 
in  six  months.  It  was  conceded  that  if  the  holders  of  pre- 
ferred stock  were  mere  stockholders,  this  action  could  not  be 
maintained,  that  it  was  insisted  that  they  held  the  treble 
position  of  stockholders,  creditors,  and  beneficiaries  of  a  trust, 
the  company  being  their  trustee.  These  propositions  will  be 
considered  separately,  and  we  shall  further  take  occasion  to 
show  that,  even  if  they  were  all  conceded,  this  action  has 
not  a  shadow  of  foundation. 

III.  The  Erie  Railway  Company  is  not  a  trustee  for  its 
preferred  stockholders. 

1.  Those  stockholders  are  part  of  the  constituent  elements 
of  the  company  itself,  and  nothing  is  clearer  in  principle  than 
that  a  corporation  is  not,  and  cannot  be  a  trustee  for  its  own 
stockholders  as  such,  any  more  than  an  individual  can  be 
trustee  for  himself  (Angel  &  Ames  on  Corp.  $  313  ;   Ver- 
planck  agt.   Mercantile  Ins.   Co.,   1  Edw.  Ch.,  84;  Hodges 
agt.  Neiv  England  Screw  Co.,  I  IL  /.,  312. 

2.  If  it  could  be  successfuUy  claimed  that  the  Erie  Rail- 
way Company  was  trustee  for  its  preferred  stockholders,  it 
would  be  just  as  well  claimed  that  it  was  a  trustee  for  each 
of  its  other  stockholders  separately,  because  the  only  foun- 
dation of  the  claim  lies  in  the  fact  that  the  company  derives 
its  title  through  purchase  made  by  Messrs.  Davis  <fc  Gregory, 
who  were  trustees  not  merely  for  the  unsecured  creditors  of 
the  old   corporation,  to   whom  the  preferred   stockholders 
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claim  to  be  successors,  but  also  for  the  common  stockholders 
of  the  old  corporation,  who  were  permitted  to  become  stock- 
holders in  the  new  company  upon  the  payment  of  a  small 
assessment.  The  result  of  all  this  would  be  that  the  Erie 
Railway  Company  could  do  nothing  to  which  a  single  stock- 
holder should  object  as  diminishing  his  profits  ,  and  thus 
nine-tenths  of  the  stockholders  would  be  thwarted  and  their 
will  nullified  by  the  perverse  objections  of  the  remaining 
tenth. 

3.  But,  in  fact,  the  trust  of  Messrs.   Davis  and  Gregory 
was  entirely  discharged  by  the  organization  of  the  Erie  Rail- 
way Company.     They  were  not  made  trustees  for  the  pur- 
pose of  holding  the  property  forever,    either  in  their  own 
names  or  in  the  name  of  any    other  trustee,    but  simply 
for  the  purpose  of  purchasing  the  property  sold  under  the 
foreclosure  of  mortgage,  holding  it  until  the  unsecured  cred- 
itors and  stockholders  of  the  old  corporation  could  have  time 
to  organize  a  new  corporation  and  take  possession  of  the 
property.     This  trust  was  fully  discharged,  and  the  property 
transferred  to  the  beneficiaries  of  the  trust.     Messrs.  Davis 
and  Gregory  retained  no  share  in  it,  except  such  as  they 
were  entitled  to  by  virtue  of  their  claims  as  unsecured  cred- 
ftors  or  stockholders  of  the  old  corporation ;  and  neither  they 
nor  the  other  corporators  associated  with  them  took  or  could 
take  an  interest  to  the  extent  of  one  dollar  in  the  Erie  Rail- 
way Company,   or  its  property,  beyond  what   they   were 
entitled  to  as  beneficiaries  of  the  trust,  and  not  as  trustees. 

4.  The  plaintiffs  in  this  case  are  not,  and  never  were,  ben- 
eficiaries of  the  trust  held  by  Messrs.  Davis  and  Gregory. 
They  never  were  either  creditors  or  stockholders  of  the  New 
York  and  Erie  Railroad  Company,  the  only  parties  in  whose 
favor  a  trust  was  ever  created.     Neither  do  they  pretend  to 
.have  received  an  assignment  of  the  rights,  if  any,  which  the 
unsecured  creditors  of  the  old  corporation  had  against  Messrs. 
Davis  and  Gregory.     Even,  therefore,  if  the  persons  to  whom 
the  preferred  stock  was  originally  issued  in  exchange  for  theii 
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surrender  of  unsecured  debts  could  insist  that  they  retained, 
notwithstanding  this  surrender,  any  rights  as  beneficiaries  of 
a  trust,  these  rights  do  not  attach  themselves  to  the  preferred 
stock  held  by  them,  but  would  require  a  separate  assignment, 
which  the  plaintiffs  do  not  pretend  has  been  made  to  them. 

IV.  The  plaintiffs  and  the  preferred  stockholders  of  the 
Erie  Railway  Company  are  not  its  creditors  in  any  sense. 

1.  It  is  admitted  that  they  are  not  creditors  for  the  principal 
of  the  amount  represented  by  their  stock,  and  the  only  claim 
made  is,  that  they  are  creditors  to  the  extent  of  the  annual 
dividend  to  be  paid  to  them.     As  to  this  it  is  sufficient  to 
say: 

(a.)  It  does  not  anywhere  appear  in  the  pleadings  or  evi- 
dence, that  these  dividends  have  not  been  regularly  and  fully 
paid. 

(&.)  It  is  admitted,  that  these  dividends  are  not  due  to 
them  unless  the  company  has  net  earnings  sufficient  to  pay 
them,  which  is,  of  course,  a  matter  of  entire  uncertainty,  and 
there  is,  therefore,  on  the  plaintiffs'  own  showing,  no  present 
debt  due  to  them,  and  no  certainty  that  anything  will  be  due 
to  them  in  the  future.  Is  it  not  a  most  amazing  perversion  of 
language  to  call  such  persons  creditors  ? 

2.  The  preferred  stockholders  never  were  or  could  be  cred- 
itors of  the  Erie  Railway  Company.     They  formed  a  part  of 
its  first  constituent  elements.     It  was  impossible  that  it  should 
owe  them  anything,  when  the  company  itself  had  no  exist- 
ence until  this  stock  was  created,  and  when  it  did  not  assume 
the  debts  of  any  other  person  or  corporation  ( Verplanck  agt. 
Mercantile  Ins.  Co.,  1  Edw.  Ch.,  84). 

3.  The  original  holders  of  this  preferred  stock  were  cred- 
itors of  the  New  York  and  Erie  Railroad  Company,  a  cor- 
poration perfectly  distinct  from  the  defendant  herein;    and 
they,  of  their  own  free  wiU,  chose  to  become  stockholders  in 
the  new  corporation  rather  than  to  remain  creditors  of  the 
old,  in  the  well  founded  belief  that  the  new  company,  freed 
from  the  embarrassments  of  the  old,  would  be  able  to  do  more 
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for  them  as  mere  stockholders  than  the  •  old  company  could 
have  done  for  them  if  they  had  continued  to  be  creditors.  If 
it  had  been  contemplated  that  they  would  be  creditors  of  the 
new  corporation  as  well  as  of  the  old,  the  whole  object  of 
the  scheme,  upon  which  the  new  company  was  formed, 
would  have  been  nullified,  and  the  complicated  machinery 
by  which  the  new  corporation  was  formed,  would  have  been 
a  monstrous  absurdity. 

4.  But  these  plaintiffs  never  were  creditors  even  of  the  old 
corporation.     If  the  claims  of  such  creditors  are  in  existence 
at  all,  they  still  belong  to  the  original  holders  of  the  preferred 
stock,  a  transfer  of  the  stock  not  being  sufficient  to  carry 
with  it  an  assignment  of  the  claims  which  the  original  holders 
of  such  stock  might  have  had  against  the  old  corporation. 
The  complaint  does  not  pretend  that  any  such  assignment 
was  made  to  the  plaintiffs,  and  none  such  was  made  in  fact. 
It  will  be  seen  by  reference  to  the  complaint,  that  these  two 
plaintjffs   purchased  their  stock  at   a  comparatively  recent 
period,  and  were  far  from  being  the  original  holders  of  the 
stock. 

5.  It  is  an  impossibility  that  the  ownership  of  stock  in  a 
corporation,  should  make  any  one  a  creditor  of  the  corpora- 
tion.    As  well  might  it  be  said,  that  a  man  owed  money  to 
himself,  or  owned  his  own  promissory  note,  a  claim  justly 
exploded  on  the  first  occasion  that  it  was  set  up  (Schcrmcr- 
~horn  agt.  Talman,  14  N.   Y.,  93,  117). 

6.  It  has  been  expressly  adjudged,  that  holders  of  preferred 
stock,  are  not  creditors  of  the  corporation.     This  was  held, 
even   where   dividends   were   guaranteed   on   the   preferred 
stc<f£,  which  presented  a  much  stronger  case  against  the  com 
pany  than  exists  here  ( WiUiston  agt.   Michigan  Southern  It. 
K  Co.,  13  Allen,  400  ;  Taft  agt.  Hartford,  Fishkitt  It.  E.  Co., 
8  E.  I.,  310). 

V.  But  even  if  we  were  to  concede  that  the  preferred 
stockholders  are,  as  it  is  claimed,  mortgagees  of  the  net  earn- 
ings of  the  Erie  Railway  or  beneficiaries  of  a  trust  in  such 
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earnings,  the  plaintiffs  would,  nevertheless,  have  no  cause  of 
action. 

1.  It  is  well  settled  that  a  creditor,  not  having  pursued  his 
claim  to  judgment,  cannot  bring  an  action  to  restrain  his 
debtor  from  any  disposition  of  his  property  whatever,  even 
though  such  disposition  be  fraudulent  (Reubens  agt.  Joel,  13 
N.  Y.,  488  5  Mitts  agt.  Northern  Railway  Co.,  Law  Rep.,  5 
Ch.  621). 

2.  If  the  preferred  stockholders  have  a  mortgage  upon  the 
net  earnings,  that  mortgage  was  created  by  the   charter  of 
I860,  and  all  persons  dealing  with  the  company  must  take 
notice  of  that  charter,  so  that  no  subsequent  mortgages  could 
possibly  gain  a  lien  prior  to  that  of  the  preferred   stock- 
holders, and  if  the  railway  were  mortgaged  to  forty  times  its 
value,  or  sold  twenty  times  in  succession,   neither  the  mort- 
gagees nor  the  purchasers   could   dispute  the  right  of  the 
preferred  stockholders  to  the  regular  payment  of  their  divi- 
dends out  of  the  net  earnings. 

3.  If  the  Erie  Railway  Company  is  a  trustee  of  the  pre- 
ferred stockholders,  then  that  trust  being  created  by  public 
statute,  namely,  the  charter  of  1860,  ah1  persons  are  bound 
to  take  notice  of  that,  and  no  one,  whether  by  mortgage  or 
purchase,  can  acquire  a  title  to,  or  lien  upon,   the  railway, 
free  from  that  trust,  but  every  mortgagee  or  purchaser  must 
take  the  property  subject  to  the  trust  (Day  agt.   Roth,   18 
N.  Y.,  488). 

4.  Neither  is  there  the  least  force  in  the  objection  that  the 
bonds  under  the  prior  mortgages  will    be  mixed  and  con- 
founded with  the  new  bonds. 

(a)  This  objection  is  not  set  forth  nor  hinted  at  in  the 
complaint.  It  is  not  alleged  as  a  matter  of  fact  that  no  dis- 
crimination will  be  made  between  these  bonds,  or  that  it 
will  be  impracticable  to  trace  them  out.  If  such  were  the 
case  it  wras  incumbent  upon  the  plaintiffs  to  prove  it,  and 
they  have  neither  alleged  nor  proved  it.  It  is  a  mere  guess 
or  surmise  unsupported  by  evidence. 


88      NEW  YORK  PRACTICE  REPORTS. 

Thompson  agt.  The  Erie  Railway  Co. 

(b)  It  is  obvious  in  the  nature  of  things  that  the  records 
of  the  two  corporations  must  show  which  particular  bonds 
were  exchanged  for  bonds  under  the  prior  mortgages,  and 
which  were  sold  for  cash. 

(c)  But  if  this  were  not  so,  the  only  result  would  be  to 
place  the  preferred  stockholders  in  a  better  position  than  that 
which  they  now  occupy.     Every  holder  of  a  prior  mortgage 
bond,  who  exchanged  it  for  a  bond  under  the  new  mortgage, 
would  necessarily  waive  the  priority  which  he  now  has  over 
the  preferred  stock,   and  would  come  in  as  a  subsequent 
mortgagee  whose  rights  were  necessarily  inferior  to  the  rights 
of  the  preferred  stockholders,  if,  as  the  plaintiffs  insist,  they 
are  mortoas-ees  or  beneficiaries  of  a  trust.     The  result  of  the 

O     O 

proposed  exchange  of  bonds,  therefore,  assuming  the  plain- 
tiff's theory,  and  the  obiter  dicta  of  Judge  ROSEKRANS  on 
which  they  rely,  to  be  correct,  would  be  to  make  the  divi- 
dends on  preferred  stock  a  first  lien  upon  the  net  earnings, 
superior  to  the  claims  of  the  entire  mortgage  debt  of  the 
company.  Even  if  it  were  possible  to  conceive  that  the 
holders  of  bonds  bearing  seven  per  cent,  interest  in  currency, 
secured  by  the  earlier  mortgages,  could  exchange  them  for 
bonds  bearing  seven  per  cent,  interest  in  gold  under  the  new 
mortgage,  and  yet  retain  their  right  to  be  secured  by  the 
old  mortgages,  which  is  a  palpable  absurdity,  yet  the  argu- 
ment of  the  plaintiffs,  conceding  that  they  can  only  be 
injured  by  such  a  confusion  of  the  bonds  as  shall  make  it 
impossible  to  tell  which  were  issued  in  exchange  for  old 
mortgage  bonds,  and  which  for  cash,  is  fatal  to  any  inference 
that  might  be  drawn  for  their  benefit  from  even  this  suppo- 
sition, since  it  is  obvious  that  in  case  of  such  confusion  no 
holder  of  a  bond  under  the  new  mortgage  could  identify  his 
interest  under  the  old  mortgages. 

(d)  Nothing  is  better  settled  than  that   a  mortgage  once 
satisfied  cannot  be  kept  on  foot  to  the  prejudice  of  an  inter- 
vening incumbrancer;  and  this,  even  though  the  payer  of  the 
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mortgage  took  a  new  mortgage,  eo  instanti,  to  secure  him- 
self (Banta  agt.  Garmo,  \  Sandf.  Ch.  383 ;  Marvin  agt. 
Vedder,  5  Cow.,  671;  Mead  agt.  York,  6  N.  Y.,  449; 
Truscott  agt.  King,  6  N.  Y.,  147).  , 

5.  Indeed  the  whole  of  the  plaintiffs'  claim  in  this  respect 
is   too   transparent   for   discussion.     The  argument   of  the 
plaintiff's  counsel  was  suicidal.     It  consisted  of  a  series  of 
propositions,  every  one  of  which  contradicted  all  the  rest. 
Thus,  almost  the  entire  argument  for  the  plaintiffs  consisted 
of  these  propositions:    (1)    that  the  preferred  stockholders 
were  mortgagees ;    (2)  that  the  company  had  no  power  to 
make  any  mortgage  which  should  prejudice  the  rights  of  the 
preferred  stockholders ;    (3)    that  this  want  of  power  ap- 
peared upon  the  face  of  the  company's  charter,  and  that  it 
was  therefore  impossible  for  the  company  to  do  so ;  (4)  that 
the  company  would,  nevertheless,  perform  this  impossibility, 
unless  restrained  by  injunction. 

6.  The  objection  to  the  change  of  the  time  at  which  the 
mortgage  debt  of  the  company  should  fall  due,  is  frivolous. 
It  was  pretended  that  the  holders  of  preferred  stock  would  be 
able  to  pay  the  mortgage  debt  in   instalments,  whereas  they 
might  not  be  able  to  pay  it  ah1  at  one  time.      Assuming 
this  to  be  so,  yet  the  mortgage  debt  as  it  at  present  stands, 
must  all  be  paid  between  1875  and  1888,  whereas  the  consol- 
idated mortgage  provides  for  an  extension  of  the  time  of  pay- 
merit  to  the  year  1920.     If  the  preferred  stockholders  are 
prepared  to  raise  ah1  the  mortgage  debt  in  instalments  before 
1888,  they  can  surely  put  that  money  out  at  interest,  and  be 
abundantly  prepared  to  pay  it  oft  in  1920. 

7.  Neither  is  there  any  force  in  the  objection  made  to  the 
interest  clause.     In  the  first  place,  it  is  not  averred  by  the 
complaint  that  this  interest  clause  is  not  contained  in  the  prior 
mortgages,  nor  that  it  is  unusual,  or  in  any  way  wrongful  or 
prejudicial  to  the  preferred  stockholders.     In  the  second  place, 
it  was  affirmatively  shown  that  such  a  clause  was  contained 
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in  all  the  prior  mortgages,  and  that  in  case  of  default  in  the 
payment  of  interest  under  any  of  these  mortgages,  they  could 
be  foreclosed  arid  the  railway  could  be  sold.  In  the  third 
place,  such  a  clause  is  so  invariably  inserted  in  mortgages 
at  the  present  day,  that  in  a  recent  case,  the  English  court 
of  chancery,  in  a  decree  for  specific  performance  of  an  agree- 
ment to  give  a  mortgage,  directed  the  mortgage  to  contain  a 
clause  making  it  fall  due  at  once  in  case  of  default  in  payment 
of  interest,  although  the  agreement  was  silent  upon  that  subject 
(Scaton  agt.  Twyford,  Law  Rep.,  11  Eg/.,  591). 

VI.  The  claim,  of  the  plaintiffs,  considered  simply  as  stock- 
holders, to  restrain  the  issue  of  bonds  under  this  mortgage 
and  to  have  the  mortgage  cancelled,  is  hardly  capable  of 
argument.     Even  as  the  complaint  originally  stood,  no  case 
was  made  out  for  the  intervention  of  a  court  of  equity,  be- 
cause the  remedy  of  stockholders  against  the  extravagance  of 
directors,  must  be  found  inside   the  corporation,   and  they 
cannot  ask  for  the  intervention  of  a  court  of  equity,  unless 
they  show  a  clear  case  of  some  act  ultra  vires  on  the  part 
of  the  directors.     But,  as  amended,  the  complaint  does  not 
contain  a  word   of  the  charges  of  waste  and  fraud,  upon 
which  the  plaintiff  formerly  relied.     The  only  theory  upon 
which  the  complaint  can  now  be  maintained  on  behalf  of 
any  class  of  stockholders,  considered  merely  as  stockholders, 
is,  that  a  corporation,  although  expressly  authorized  by  law 
to  borrow  money  by  the  action  of  its  directors,  cannot  take 
such  action  without  the  unanimous  consent  of  its  stockh  aiders. 
This  is  too  absurd  for  argument. 

VII.  The  action  is  utterly  without  foundation,  and  has  been 
brought  in  bad  faith  for  sinister  purposes.     After  having  for 
six   months   spread  before  the   court  charges  of  the  most 
scandalous  description,  the  plaintiffs  have  by  their  amend- 
ment, on  the  eve  of  the  trial,  confessed  their  inability  to  prove 
one  of  them,  and  having  obtained  an  injunction  upon  the 
strength  of  these  accusations,  they  suddenly  abandon  all  their 
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case,  except  a  few  propositions  of  law  which  are  self  con- 
tradictory, and  which  were  obviously  argued  only  for  the 
purpose  of  securing  a  few  days  more  life  to  the  injunction, 
which,  as  plainly  appears  by  the  terms  of  the  original  com- 
plaint, was  itself  obtained  as  a  mere  instrument  of  forcing  a 
settlement  of  other  suits  brought  by  these  plaintiffs.  The 
complaint  should  be  dismissed,  with  costs. 

JAMES  J. — This  action  is  brought  by  the  holders  of  pre- 
ferred stock  of  the  Erie  Railway  to  restrain  said  company 
from  issuing  &c.,  bonds  secured  by  a  mortgage  .made  by  it- 
self to  the  Loan  and  Trust  Company,  in  trust  for  that 
purpose,  to  have  said  mortgage  removed  of  record  and  can- 
celled, and  to  restrain  said  Loan  and  Trust  Company  from 
aiding  in  negotiating,  &c.,  any  of  such  bonds. 

The  first  question  arising  is  the  power  of  the  Erie  Railway 
Company  to  do  the  acts  complained  of. 

The  statute  gives  eveiy  railroad  corporation  the  power  to 
borrow  money  for  completing,  furnishing,  and  operating  its 
road,  to  issue  bonds  tor  any  amount  so  borrowed  and  to 
mortgage  its  corporate  property  and  franchise  to  secure  such 
bonds,  or  any  debt  contracted  for  the  purposes  afore- 
mentioned (Laws  0/1850,  Sub.  10,  Sec.  28,  Chap.  240,  1 
E.  S.t  Part  3,  Chap.  18,  Title  3,  §  1). 

There  was  no  proof  in  this  case  of  the  purpose  for  which 
the  bonds  secured  by  this  new  mortgage  were  to  be  issued, 
further  than  appeared  on  the  face  of  said  mortgage,  viz  : 
"to  consolidate  its  funded  debt,  obtain  the  money  and 
material  necessity  for  perfecting  its  line  of  railway,  enlarg- 
ing its  capacities  and  extending  the  facilities  thereof." 
Such  purpose  is  within  the  scope  of  the  powers  given  every 
railroad  corporation,  to  create  a  debt  and  secure  the  pay- 
ment thereof. 

For  aught  that  appears  in  the  case,  the  funded  debt  and 
other  djbts  may  have  been  incurred  in  constructing  and 
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operating  the  road  of  said  corporation,  and  the  excess  of 
money  sought  to  be  obtained  by  said  bonds  may  be  neces- 
sary further  to  complete  and  operate  the  same.  In  fact 
there  was  no  proof  before  the  court  whereby  it  could  say 
that  the  contemplated  bonds  and  the  mortgages  affected 
the  interests  or  rights  of  the  preferred  stock,  or  that  it  was 
an  act  not  within  the  authority  and  power  of  such  corpor- 
ation. 

If  the  power  to  make  such  mortgage  and  issue  bonds 
thereon,  existed  in  the  corporation,  no  suit  to  restrain  such 
action  would  lie  by  a  common  stockholder. 

This  was  substantially  conceded  on  the  argument,  and 
plaintiffs,  as  holders  of  certain  shares  of  the  "preferred 
stock,"  stand  in  no  better  condition. 

Holders  of  "preferred  stock,"  have  no  special  control  over 
the  corporation  or  its  management. 

Stockholders  are  the  constituent  elements  of  a  corpora- 
tion, and  in  this  case  there  is  no  other  difference  between 
the  two  classes  than  this ;  one  is  to  be  paid  interest  out  of 
a  certain  fund,  if  raised,  to  the  exclusion  of  the  other,  if 
such  fund  is  inadequate  to  pay  both. 

The  corporation  is  in  no  sense  the  trustee  for  the  holders 
of  preferred  stock.  Its  duty  is  to  each  alike  according  to 
the  conditions  attached  to  the  stock  of  each. 

The  grounds  on  which  the  plaintiffs  place  their  case  are 
not  established.  It  is  insisted,  that  consolidating  the  prior 
mortgage,  and  subsequent  indebtedness  into  one  large  debt, 
would  be  detrimental,  that  the  prior  mortgages  becoming 
due  at  separate  intervals,  and  not  all  at  once,  was  an  advan- 
tage, that  the  interest  clause  in  the  new  mortgage  was 
dangerous  and  detrimental. 

It  may  be  that  the  directors  of  this  corporation  would  be 
personally  liable  to  those  affected,  should  they  divert  or 
allow  to  be  diverted,  the  net  earnings  first  applicable  to  the 
preferred  stock,  before  the  interest  on  such  stock  was  paid. 
But  it  is  not  necessary  to  decide  that  question. 
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What  mortgage  interest  may  be  paid  by  the  company, 
before  payment  of  interest  on  its  preferred  stock,  must  de- 
pend on  the  construction  to  be  given  the  conditions  attached 
to  such  stock.  Whatever  rights  attached  to  the  preferred 
stock  when  issued,  adhere  to  it  still.  If  at  the  time  of 
issue,  only  interest  on  then  existing  mortgages  was  to  be 
paid  before  interest  on  preferred  stock,  subsequent  mortgage 
indebtedness  will  not  affect  that  stock,  nor  the  legal  right  of 
its  holders  to  payment  of  interest  before  payment  of  interest 
on  mortgages  given  for  such  subsequent  indebtedness ;  other- 
wise, however,  if  it  should  be  held  that  interest  on  all  mort- 
gages of  said  corporation,  whether  for  indebtedness  prior  or 
subsequent  to  the  issue  of  said  preferred  stock,  was  first  to 
be  paid  from  its  earnings. 

It  can  therefore  make  no  difference  to  the  plaintiffs'  rights 
whether  the  new  mortgage  consolidates  the  funded  debts,  or 
confuses  or  mixes  prior  with  subsequent  indebtedness. 

Under  one  condition  it  would  do  no  harm,  under  the  other 
their  rights  would  remain,  and  it  behooves  the  managers  of 
the  corporation  to  see  that  those  rights  are  not  so  confused 
as  to  be  lost  sight  of. 

The  interest  clause  in  the  new  mortgage,  whereby,  in  case 
of  default  in  the  payment  of  interest,  the  whole  principal  of 
the  bonds  issued  may  become  due  in  six  months,  is  similar 
in  substance  to  a  clause  contained  in  the  previous  mortgages, 
and  hence  the  new  mortgage  affects  no  change  in  the  rights 
of  the  holders  of  preferred  stock. 

My  conclusions  therefore  are : 

1st.  That  the  railroad  corporation  had  power  to  issue  its 
bonds  for  the  purpose  expressed  in  the  mortgage,  and  to 
mortgage  its  property  and  franchises,  in  trust  to  secure  such 
bonds. 

2d.  That  such  an  action  as  the  present  could  not  be  main- 
tained by  the  holder  of  the  common  stock  of  said  corpora- 
tion, and  the  facts  do  not  place  the  plaintiffs,  as  holders  of 
"  preferred  stock,"  in  any  better  condition. 
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3</.  That  there  is  no  evidence  in  the  case  showing  that 
plaintifls  would  sustain  injury  by  the  acts  sought  to  be  re- 
strained. 

The  complaint  should  be  dismissed,  with  costs  to  the  de- 
fendant the  Erie  Railway  Company,  and  without  costs  to 
the  other  defendant,  the  Farmers'  Loan  and  Trust  Com- 
pany. 
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N.  Y.  COMMON  PLEAS. 
WM.  H.  PAYNE  agt.  EDWARD  TRACEY  and  others. 


Where  there  is  conflictiug  testimony  upon  a  question  of  fact  as  to  the  alleged  breach 
of  warranty  on  the  sale  of  an  article  of  personal  property,  the  finding  of  the  court 
below  upon  that  point  cannot  be  reviewed  on  appeal. 


APPEAL  by  defendants  from  a  judgment  against  them, 
rendered  at  special  term. 

D.  McMAHON  and  W.  A.  BEACH,  for  appellant. 
IRA  D.  WARREN,  for  respondent. 

LARREMORE,  J. — The  main  ground  of  error  assigned  for  the 
reversal  of  the  judgment  in  this  action  is,  that  the  breach  of 
warranty  was  incontrovertibly  established  by  the  evidence, 
whereby  the  defendants  were  legally  authorized  to  rescind  the 
contract. 

Assuming  for  the  purpose  of  the  argument,  that  the  war- 
ranty was  given  and  accepted  as  the  basis  of  the  sale,  I  think, 
a  careful  examination  of  the  testimony  will  show  that  the 
breach  of  such  warranty  is,  by4no  means,  an  undisputed  fact 
in  the  case. 

The  defendant,  Russell  swears,  that  the  sirup  was  rep- 
resented to  be  "  as  good  as  any  made  and  sold,"  in  which 
statement  he  is  corroborated  by  the  witness,  Harris,  who  also 
swears,  that  the  article  offered  for  sale  was  said  to  be  40° 
Beaume. 

This  was  the  extent  of  the  guaranty,  according  to  the 
defendant's  own  showing.  Nothing  appears  to  have  been 
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said  about  the  keeping  quality  of  the  sirup,  rior  is  it  shown, 
that  at  the  time  of  its  delivery,  it  was  inferior  to  the  rep- 
resentations made. 

Davis,  a  witness  for  the  plaintiff  swore,  that  he  tested  it, 
and  found  it  40°  Beaumed,  and  that  it  was  as  good  as  any  in  the 
market  when  he  sold  it.  He  sold  sirup  from  the  same  cargo 
to  other  parties  who  used  it  without  complaint.  From  the 
fact,  that  it  fermented  in  a  short  time  after  delivery,  defend- 
ant claimed  and  offered  proof  to  show,  that  it  was  improperly 
manufactured,  and  thereby  rendered  unfit  for  use.  The  plain- 
tiff produced  some  evidence  to  controvert  this. 

Clearly  then,  there  was  conflicting  testimony  upon  a 
question  of  fact  as  to  the  alleged  breach  of  wan  anty,  and  the 
finding  of  the  court  below  upon  this  point,  cannot  be  reviewed 
on  appeal. 

Of  the  right  of  the  plaintiff  to  maintain  this  action,  there 
can  be  no  reasonable  doubt. 

Aside  from  the  legal  proposition  that  a  principal  may  sue 
in  his  own  name,  although,  it  is  not  disclosed  by  the  agent 
at  the  time  of  the  sale,  yet,  there  is  evidence  in  the  case 
to  show,  that  the  defendant  recognized  the  plaintiff  as  the 
party  with  whom  they  were  dealing.  The  delivery  receipt 
signed  by  them,  was  made  out  in  his  name  as  principal. 

The  bill  for  the  sirup  was  presented  by  plaintiff's  clerk  to 
defendants,  and  they  promised  to  give  a  check  for  it. 

The  defendants  have  laid  no  foundation  for  a  deduction  by 
way  of  recoupment  of  the  two  cents  per  gallon,  spoken  of  by 
the  witness  Davis.  They  made  no  claim  for  damages,  but 
sought  to  avoid  the  sale  on  account  of  the  breach  of  warranty. 
Upon  this  point,  the  decision  of  the  court  is  against  them,  and 
is  conclusive. 

The  judgment  appealed  from,  should  be  affirmed,  with 
costs. 
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SUPREME  COURT. 

PATRICK  C.  SARSFIELD,  agt.  THE  METROPOLITAN  INSURANCE 

COMPANY. 


Where  the  terms  and  conditions  contained  in  a  policy  of  insurance,  are  declared  to 
be  a  part  of  the  contract  of  insurance,  the  description  of  the  building  or  buildings 
therein  is  a  warranty  that  they  are  what  they  are  described  to  be,  and  are  used  as 
such  exclusively. 

Where  the  insurance  was  for  $2,000  on  a  "two  story  frame  dwelling  house,  situa- 
ted" on  the  north  side  of  Center  Street,  Hornellsville,  N.Y.,"and  the  contract  pro- 
vided against  carrying  on  any  business  therein  denominated  hazardous,  or  extra 
hazardous,  during  the  continuance  of  the  policy,  and  it  appeared  in  proof  that 
the  business  carried  on  in  a  portion  of  said  dwelling-house  at  the  time  of  the  fire 
and  loss,  was  a  billiard  saloon,  and  in  other  portions  a  restaurant  and  bar,  held 
that  this  was  Sufficient  to  defeat  any  recovery,  on  the  ground  that  the  warranty 
had  been  broken. 

And  the  defendants  were  not  estopped  from  setting  up  this  breach,  for  the  reason 
that  the  misdescription,  if  any,  was  the  defendant's  act  through  its  authorized 
agent — where  there  was  no  conflict  in  the  evidence,  but  all  the  evidence  there 
was  on  the  subject  of  what  took  place  at  the  time  the  contract  was  made,  was 
from  the  plaintiff  himself,  and  he  stated  that  the  agent  sa^d  he  was  well  acquaint- 
ed with  the  building,  and  could  not  go  down  and  see  it — that  he  then  told  the 
agent  that  the  upper  part  was  used  as  a  billiard  room,  and  the  lower  part  as  a 
dwelling  house;  that  thereupon  the  agent  made  out  the  papers  and  delivered 
them  to  plaiutift. 

Held  that  if  the  verbal  information  given  by  the  plaintiff  at  the  time,  as  to  how  the 
building  was  then  used  could  be  held  to  be  sufficient  knowledge  on  the  part  of  the 
agent  to  create  an  estoppel  against  the  defendant,  the  whole  business  carried  on 
there  was  not  disclosed  ;  as  in  addition  to  the  billiard  room  up  stairs,  there  was 
one  billiard  room  below,  and  a  bar,  and  a  restaurant  or  eating  saloon,  kept 
there. 

The  question  of  the  competency  of  parol  evidence  to  change  the  contract,  was  not 
raised  upon  the  trial  by  the  defendant — the  plaintiff  appears  to  have  given  his  tes- 
timony without  objection.  The  authorities  distinctly  hold  that  parol  evidence  of 
what  was  said  between  the  agent  and  the  insured  at  the  time  the  contract  was 
entered  into,  could  not  be  given  by  the  insured  on  the  trial  to  change  the  contract! 
even  when  he  had  been  led  by  representations  on  the  other  side,  unintentionally 
into  making  a  warranty  which  was  not  true. 

Fourth  Judicial  Department,  General  Term,  March,  1871. 
You  XLII.  7 
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Present : — MULLIN,  P.  J.,  JOHNSON  and  TALCOTT,  J.  J. 

\ 

MOTION  by  plaintiff  for  a  new  trial  on  exceptions  to  order 
directing  a  non-suit,  ordered  to  be  heard  in  first  instance  at 
general  term,  and  judgment  in  the  meantime  suspended. 

Action  upon  a  policy  of  insurance,  for  loss  by  fire  of  a 
building  used  as  a  dweUing  house  and  billiard  saloon,  in 
Hornellsville,  N.  Y.  Amount  of  insurance  and  loss,  $2,000. 
Tried  at  the  Allegany  circuit,  October  16th,  1869.  The 
plaintiff  procured  the  insurance  from  I.  N.  Stoddard,  de- 
fendant's agent  at  Wellsville,  N.  Y.,  and  who  countersigned 
the  policy.  Other  facts  will  appear  in  the  opinion. 

HAKES  and  STEVENS,  for  the  plaintiff. 
BEMIS  and  NEAR,  for  the  defendant. 

Tly  the  Court,  JOHNSON,  J.  The  action  was  upon  a 
policy  of  insurance,  to  recover  a  loss  occasioned  by  fire  with- 
in the  time  covered  by  the  policy. 

The  plaintiff  was  non-suited  at  the  trial. 

The  building  was  insured  as  a  dwelling  house  only,  and  it 
appeared  by  the  plaintiff's  own  showing  on  the  trial,  that  at 
the  time  of  the  fire  and  loss,  a  part  of  the  building  was  used 
as  a  billiard  saloon,  and  another  part  as  a  restaurant  and  sa- 
loon, and  that  it  had  in  it  a  bar,  where  people  drank,  and 
where  beer  was  sold  by  the  occupants.  The  insurance  was 
for  $2,000  on  the  plaintiff's  "two-story  frame  dwelling 
"  house,  situated  on  the  north  side  of  Center  Street,  Hor- 
"  nellsville,  N.  Y."  The  contract  provides  that  if,  at  any 
time  during  the  period  for  which  the  policy  would  otherwise 
continue  in  force,  the  premises  shall  be  used  "  for  the  pur- 
"  pose  of  carrying  on  therein  any  trade  or  occupation,  or  for 
"  storing  or  keeping  therein  any  articles,  goods,  or  merchan- 
"  dise  denominated  hazardous,  or  extra  hazardous,  in  any 
"  of  the  printed  classes  of  hazards  annexed  to  this  policy, 
"  except  as  herein  specifically  provided  for,  or  hereafter 
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"  agreed  to  by  this  corporation  in  writing  upon  this  policy, 
"  from  thenceforth,  so  long  as  the  same  shall  be  so  used,  this 
"  policy  shall  be  of  no  force  or  effect."  Amongst  the  printed 
classes  annexed  to  the  policy  and  denominated  extra  hazard- 
ous, are  "billiard  saloons  and  their  contents" — "eating 
houses" — "lager  beer  saloons,  liquors  in  glass,  bar  rooms, 
"  porter  houses,  and  restaurants — to  be  charged  twenty-five 
"  cents  and  upwards  per  $100,  in  addition  to  rate  of  premium 
"  on  building,  except  in  dwellings  of  the  1,  2,  and  3 
"  clashes." 

These  terms  and  conditions  are  declared  to  be  a  part  of 
the  contract : — That  this  description  of  the  building  is  a 
warranty  that  the  building  was  a  dwelling  house,  and  used 
as  such  exclusively,  and  that  no  trade  or  occupation  was 
carried  on  in  it  which  was  denominated  hazardous,  or  extra 
hazardous  in  the  body  of  the  policy,  and  in  the  printed  classes 
of  hazards  therein  is  well  settled  ( Watt  agt.  The  East  River 
Mutual  Ins.  Co.,  7  N.  F.,  370,  and  cases  cited).  The  busi- 
ness earned  on  there  at  the  time  of  the  fire,  of  using  a  por- 
tion of  the  building  for  a  billiard  saloon,  and  other  portions 
for  a  restaurant  and  bar,  increased  the  risk,  and  enhanced  the 
rate  of  premium. 

Ordinarily,  this  would  be  sufficient  to  defeat  any  recovery 
on  the  ground  that  the  warranty  on  the  part  of  the  plaintiff 
had  been  broken. 

But  the  plaintiff's  counsel  insists  that  the  defendants  aje 
estopped  from  setting  up  this  breach,  for  the  reason  that  the 
misdescription,  if  any,  was  the  defendant's  act  through  its 
authorized  agent.  There  is  no  conflict  in  the  evidence.  All 
the  evidence  there  is  on  the  subject  of  what  took  place  at 
the  time  the  contract  was  made,  is  from  the  plaintiff  himself. 
The  contract  was  not  made  at  the  place  where  the  building 
was  situated,  but  at  a  place  several  miles  distant.  He  says 
he  made  the  application,  and  the  agent  asked  him  to  go 
down  with  him  to  Hornellsville,  where  the  building  was  situ- 
ated, and  get  it  insured  right  off.  That  he  told  the  agent 
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he  could  not  go,  but  asked  him,  the  agent,  to  go  and  see  it. 
That  the  agent  said  he  was  well-acquainted  with  the  building, 
and  could  not  go  down.  That  he  then  told  the  agent  that 
the  upper  part  was  used  as  a  billiard  room,  and  the  lower 
part  as  a  dwelling  house.  That,  thereupon,  the  agent  made 
out  the  papers,  and  brought  them  to  him  in  the  afternoon  of 
the  same  day ;  that  he  put  them  into  his  desk  without  any 
examination,  and  the  next  day  paid  the  premium.  He 
further  testifies  that  he  did  not  know  of  the  printed  condi- 
tions in  the  policy  until  after  the  fire.  It  seems  to  me  this  is 
rather  too  loose  to  be  allowed  to  create  an  estoppel  against 
a  clear  breach  of  warranty.  If  the  mere  declaration  of  the 
agent  could  be  allowed  to  prove  anything  on  the  subject  of 
his  actual  knowledge,  it  was  only  that  "he  was  well-acquain- 
"  ted  with  the  building,"  not  with  the  business  that  was 
carried  on  inside.  Again  :  if  the  verbal  information  given 
by  the  plaintiff  at  the  time,  as  to  how  the  building  was  then 
used,  could  be  held  to  be  sufficient  knowledge  on  the  part  of 
the  agent  to  create  an  estoppel  against  the  defendant  (in  re- 
gard to  which  it  is  unnecessary  to  express  any  opinion),  the 
whole  business  carried  on  there  was  not  disclosed. 

The  plaintiff,  upon  his  own  showing,  only  informed  the 
agent  that  the  upper  part  was  used  as  a  billiard  room,  and 
the  lower  part  as  a  dweUing  house,  whereas  it  appears  quite 
distinctly,  that  in  addition  to  the  billiard  room  up  stairs  there 
was  one  billiard  room  below,  and  a  bar,  and  sufficient  evi- 
dence to  authorize  the  judge  to  hold,  as  against  the  plaintiff, 
that  beer  was  sold  at  this  bar,  and  a  restaurant  or  eating 
saloon  kept  there,  inasmuch  as  there  was  no  request  on  the 
part  of  the  plaintiff  to  have  the  case  submitted  to  the  jury 
on  those  questions.  What  the  agent  said  to  the  plaintiff  five 
or  six  days  after  the  contract  was  made  was  clearly  no  evi- 
dence in  the  case  for  any  purpose. 

Had  it  been  made  to  appear  clearly  that  the  agent  before 
making  the  insurance  papers  had  been  into  and  examined  the 
building,  and  seen,  or  been  there  informed  truly  as  to  the 
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nature  of  the  occupation,  and  the  business  there  carried  on, 
and  then  made  out  these  papers  and  delivered  them  to  the 
plaintiff  as  containing  a  sufficient  description  of  the  building 
thus  occupied  to  constitute  a  valid  insurance  thereof,  I  think 
the  defendant  would  have  been  estopped  from  denying  that 
it  was  valid  for  that  purpose  within  the  cases  of  Rowley  agt. 
The  Empire  Insurance  Company  (30  N.  Y.,  550) ;  Benedict 
agt.  The  Ocean  Insurance  Company  (31  N.  Y.,  389) ;  and 
Plumb  agt.  The  Cattaraugus  Mutual  Insurance  Company, 
(18  N.  Y.,  392). 

The  question  of  the  competency  of  parol  evidence  to 
change  the  contract  was  not  raised  upon  the  trial  by  the  de- 
fendant. The  plaintiff  appears  to  have  given  his  testimony 
without  objection.  The  case  last  cited,  and  also  the  pre- 
ceding case  in  the  same  volume,  of  Brown  agt.  The  same 
defendant  (18  N.Y.  385),  distinctly  hold  that  parol  evidence  of 
what  was  said  between  the  agent  and  the  insured  at  the  time 
the  contract  was  entered  into,  could  not  be  given  by  the 
insured  on  the  trial  to  change  the  contract,  even  when  he 
had  been  led  by  representations  on  the  other  side,  uninten- 
tionally, into  making  a  warranty  which  was  not  true. 

On  the '  whole,  I  am  of  opinion  that  the  non-suit  was 
properly  granted,  and  that  a  new  trial  should  be  denied. 
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JOSHUA  N.  PERKINS  agt.  WESTERVELT  S.  BUTLER. 

Under  subdivision  4  of  $  274  of  the  Code,  the  motion  to  dismiss  the  plaintiff's  com- 
plaint for  delay  in  bringing  the  cause  to  trial,  must  be  denied  if  the  delay  be 
shown  to  be  not  unreasonahle. 

But  if  the  delay  be  shown  to  be  unreasonable  the  court  is  not  absolutely  required 
under  this  subdivision,  to  dismiss  the  complaint. 

The  court  may,  on  the  motion  to  dismiss,  give  the  plaintiff  an  opportunity  to  biing 
the  canse  to  trial  on  such  terms  as  may  be  just,  even  though  the  delay  may  be 
unreasonable,  and  might  also,  refuse  to  entertain  the  application  altogether  on 
the  ground  that  there  is  no  necessity  for  it,  inasmuch  as  the  defendant  had  it  in 
his  power  to  bring  the  cause  to  trial  as  soon  as  it  was  reached,  according  to  the 
course  and  practice  of  the  court. 

Were  it  not  that  by  recent  statutes  the  sum  of  $15,  is  required  to  be  paid  on 
placing  a  cause  upon  the  calendar,  which  outlay  primarily  devolves  upon  the 

»  plaintiff,  the  courts  would  probably  refuse  to  entertain  special  motions  to  dismiss 
for  not  bringing  to  trial. 

But  it  seems  to  be  proper  in  view  of  this  required  payment,  to  entertain  these 
motions,  since  it  is  hardly  just  to  require  the  defendant  to  make  an  advance  pay- 
ment— which  the  plaintiff  ought  to  make — for  the  purpose  of  getting  an  action 
against  him  in  a  situation  that  the  plaintiff  may  try  it. 

Special  Term,  October,  1871. 

MOTION  by  defendant  to  dismiss  the  complaint  under  § 
274  of  the  Code,  on  account  of  plaintiff's  delay  in  bringing 
the  same  to  trial. 


IRA  D.  WARREN,  for  motion. 
WM.  HENRY  ANTHON,  opposed. 

JONES,  J. — For  the  decision  of  this  motion,  I  think,  it  un- 
necessary to  trace  the  law  relative  to  dismissing  a  complaint 
for  neglecting  to  bring  the  cause  to  trial  in  due  season  after 
issues  joined  further  back  than  the  Revised  Statutes. 

Starting  then  with  the  Revised  Statutes,  we  find  it  pro- 
vided by  ^$  81-82,  article  4,  title  4,  chapter  7,  part  3,  that 
in  cases  of  such  neglect,  the  court  on  defendant's  application 
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may  give  the  like  judgment  as  in  cases  of  non-suit,  or  may 
upon  just  terms  allow  further  time  for  the  trial  of  such  issues, 
and  in  case  further  time  for  such  trial  be  allowed,  and  the 
plaintiff  shall  neglect  to  try  the  same  within  the  time  so 
allowed,  the  court  shall  give  judgment  for  the  defendant  as  in 
cases  of  nonsuit. 

Under  these  provisions  the  former  supreme  court  framed 
certain  general  rules  for  regulating  the  practice  in  cases  arising 
under  them. 

By  the  first  of  these  rules,  it  was  provided  that  when  the 
plaintiff  shah1  have  neglected  to  bring  his  cause  to  trial  ac- 
cording to  the  practice  of  the  court,  he  may,  if  he  have  not 
before  stipulated,  tender  a  stipulation,  and  offer  to  pay  the 
costs  to  which  the  defendant  is  entitled  up  to  that  time  ;  and 
if  the  defendant  shall  afterwards  move  for  judgment  as  in 
case  of  nonsuit,  he  shall  pay  costs  to  the  plaintiff,  except 
when  the  plaintiff  shah1  after  demand,  have  refused  to  pay  the 
costs  as  taxed. 

By  the  second  of  the  rules,  it  was  provided,  that  when  on 
motion  for  judgment  as  in  case  of  nonsuit,  the  plaintiff  shall 
be  permitted  to  stipulate,  he  shall  tender  a  stipulation  to  the 
defendant,  and  shah1  also  pay  the  costs  ordered  to  be  paid 
therein ;  and  in  default  of  compliance  with  the  terms,  the  < 
defendant  on  filing  an  affidavit  of  said  omission,  may  enter 
judgment  as  in  case  of  nonsuit 

Under  the  first  of  these  rules,  the  plaintiff  might  stipulate 
as  matter  of  course,  even  though  he  had  no  excuse  whatever 
for  the  neglect,  upon  payment  of  ah1  the  costs  of  the  action 
(Baldwin  agt.  Tilson,  1  How.,  173).  The  rule  was  in  effect 
a  general  decision  of  the  court  applying  to  all  cases  where 
no  excuse  existed  for  the  neglect,  that  in  such  case  a  stipula- 
tion to  try  at  the  next  term,  and  payment  of  all  the  costs 
were  just  terms  to  impose,  and  that  the  plaintiff  would  be 
relieved  from  the  effects  of  his  neglect  upon  these  terms. 

Under  the  second  rule,  the  matter  was  wholly  in  the  hands 
of  the  court.  It  could  deny  the  motion  with  motion  costs 
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to  the  plaintiff  or  without  costs  ;  it  had  also,  in  my  opinion, 
complete  control  in  its  discretion,  over  the  amount  of  costs  to 
be  imposed  as  a  condition  of  the  permission  to  stipulate  ;  the 
amount  so  imposed  depending  on  the  circumstances  of  the 
case,  and  the  nature  of  the  excuse  (Sherman  agt.  McNett,  2 
Cow.,  452). 

I  am  aware  that  the  special  term  case  of  Bowles  agt.  Van 
Horn,  in  this  court,  (11  Abb.,  84),  is  opposed  to  my  opinion, 
as  to  the  power  of  the  court  over  the  amount  of  costs,  and  I 
should  be  bound  to  follow  that  case,  notwithstanding  my 
opinion  to  the  contrary,  if  it  were  still  applicable  which,  I 
think,  it  is  not,  as  it  is  founded  on  a  construction  of  the 
general  rules  framed  under  the  provisions  of  the  Revised 
Statutes,  which  provisions  of  statute,  as  hereafter  held,  are 
repealed,  and  which  general  rules  are  no  longer  in  existence. 

It  will  be  remembered,  that  the  statutes  and  the  general 
rules  referred  to,  operated  on  common  law  actions  only; 
that  in  those  actions  (with  but  few  exceptions),  the  plaintiff 
alone  could  notice,  and  bring  the  cause  to  trial ;  that  the 
statute  was  designed  to  provide  a  simple  and  speedy  mode  in 
which  a  defendant  could  get  an  action  against  him  disposed 
of  by  forcing  the  plaintiff  to  either  bring  it  to  trial  or  abandon 
it,  such  was  the  effect  of  the  stipulation  (Graham 's  Practice, 
619),  and  that  such  being  the  design  of  the  statute,  those 
actions  which  at  the  time  of  its  passage,  could  be  brought  to 
trial  by  either  party,  were  held  not  to  be  within  it  as  the 
reason  on  which  the  statute  was  founded,  did  not  apply  to 
them  (Dennis  agt.  Dennis,  2  Sand.,  336,  note). 

On  the  passage  of  the  Code  of  Procedure,  all  necessity  for 
a  stipulation  on  the  part  of  the  plaintiff  to  bring  the  cause 
to  trial  or  abandon  it,  ceased,  for  the  defendant  was  by  it 
authorized  to  notice  and  bring  the  cause  to  trial  on  his  own 
behalf,  in  all  cases. 

The  Code  also  provided  for  the  dismissal  of  an  action  in 
case  of  an  unreasonable  neglect  to  proceed  in  it,  for  it  was 
enacted  by  the  4th  subdivision  of  §  274,  "that  the  court 
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may  dismiss  the  complaint,  with  costs,  in  favor  of  one  or 
more  of  the  defendants,  in  case  of  unreasonable  neglect  on  the 
part  of  the  plaintiff  to  proceed  in  the  action  against  the  de- 
fendant or  defendants  served." 

The  necessity  for  the  stipulation  provided  for  by  the  Re- 
vised Statutes,  being  thus  obviated  by  the  enactments  of 
the  Code,  and  the  Code,  having  at  the  same  time,  provided 
a  remedy  for  an  unreasonable  neglect,  the  provisions  of  the 
Revised  Statutes  above  referred  to  are  repealed  by  implication. 

The  point  now  arises,  what  is  the  power  and  authority  of 
the  court  under  the  4th  subdivision  of  §  274. 

Under  this  subdivision,  it  is  clear,  that  the  motion  to  dismiss 
must  be  denied,  if  the  delay  be  shown  to  be  not  unreasonable ; 
but  the  question  is,  whether  this  subdivision  imperatively  re- 
quires the  court  to  dismiss  in  case  of  unreasonable  neglect  to 
bring  the  same  to  trial?  I  think  not.  There  is  no  necessity 
for  so  construing  the  provision  as  to  peremptorily  turn  a 
plaintiff  out  of  court,  without  giving  him  an  opportunity  to 
repair  his  neglect,  and  to  bring  the  cause  to  trial.  A  forced 
construction  should  not  be  put  on  the  word  "may,"  so  as  to 
make  it  a  mandate,  but  it  should  receive  its  ordinary  significa- 
tion as  a  term  of  permission. 

Thus  construing  the  provisions,  the  court  may,  on  the  mo- 
tion to  dismiss,  give  the  plaintiff  an  opportunity  to  bring  his 
cause  to  trial  on  such  terms  as  may  be  just,  even  though,  the 
delay  may  be  unreasonable,  and  indeed,  might  refuse  to  enter- 
tain the  application  altogether  on  the  ground,  that  there  is 
no  necessity  for  it,  inasmuch  as  the  defendant  had  it  in  his 
own  power  to  bring  the  cause  to  trial  as  soon  as  it  was  reached 
according  to  the  course  and  practice  of  the  court. 

Were  it  not  that  by  recent  statutes,  the  sum  of  $15  is  re- 
quired to  be  paid  on  placing  a  cause  upon  the  calendar,  which 
outlay  primarily  devolves  upon  the  plaintiff,  I  think,  the 
courts  would  refuse  to  entertain  special  motions  to  dismiss 
for  non-bringing  to  trial.  I  think  it  proper,  however,  in 
view  of  this,  required  payment  to  entertain  these  motions, 
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since  it  is  hardly  just  to  require  the  defendant  to  make  an  ad- 
vance payment  (which  the  plaintiff  ought  to  make)  for  the 
purpose  of  getting  an  action  against  him  in  a  situation  that 
the  plaintiff  may  try  it. 

In  adjusting  the  terms  on  which  the  plaintiff  may  be  per- 
mitted to  try  his  cause,  the  court  will  seek  for  light  in  the 
practice  and  decisions,  that  obtained  under  the  Revised 
Statutes.  Having  regard  to  the  light  thus  obtained,  and 
thinking  the  excuse  for  the  delay  reasonable,  I  deny  this 
motion  on  condition,  that  the  plaintiff  place  cause  on  the 
calendar  for  December  term,  and  pay  $10  costs  of  thismotion. 

Otherwise  granted,  with  $10  costs. 
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SUPREME   COURT. 
PHINEAS  GROSSMAN  agt.  ANTHONY  J.  LINDSLET. 

Where  the  defendant  induces  the  plaintiff  by  false  and  fraudulent  representations, 
to  purchase  from  him,  land  by  way  of  exchange — defendant  paying  part  cash, 
and  the  said  land  in  exchange,  for  the  plaintiff's  land  conveyed  to  him — an  action 
by  the  plaintiff,  after  a  tender  of  reconveyance  of  the  land  fraudulently  conveyed 
to  him,  and  for  the  agreed  price  theieof  in  money,  is  an  action  in  tort,  and  does 
not  authorize  an  attachment  to  issue  as  upon  a  contract  for  the  recovery  of 
money  only,  under  $  227  of  the  Code. 

Chautattqua  Special  Term,  September,  1871. 

MOTION  to  vacate  attachment. 

The  case,  as  made  by  the  complaint  and  affidavits  of  the 
plaintiff  is,  that  the  plaintiff  sold  and  conveyed  to  the  defend- 
ant certain  lands,  situate  in  this  county,  at  the  price  of  $3,000, 
and  received  in  payment  $1,200  cash,  and  certain  lands,  360 
acres,  in  Michigan,  conveyed  to  him  by  the  defendant  for  the 
remaining  consideration,  $1,800.  The  Michigan  land  was 
so  conveyed  upon  false  and  fraudulent  representations  made 
by  the  defendant  touching  the  condition  and  quality  of  the 
land,  greatly  aftecting  the  value,  which  false  and  fraudulent 
representations  induced  the  plaintiff  to  accept  the  convey- 
ance, in  part  payment,  for  the  land  he  conveyed  to  the 
defendant. 

The  plaintiff,  on  discovering  the  fraud,  tendered  to  the 
defendant  a  reconveyance  of  the  Michigan  lands,  and  demanded 
the  sum  of  $1,800  as  payment  for  the  land  he  had  conveyed 
to  the  defendant. 

The  defendant,  in  his  affidavit  controverts  the  allegation  of 
fraud. 
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C.  R.  LOCKWOOD,  for  plaintiff. 
W.  Gr.  CAMERON,  for  defendant. 

MARVIN  J. — The  attachment  order  must  be  vacated.  The 
gravamen  of  the  action  is  tort.  It  did  not  arise  on  contract 
for  the  recovery  of  money  only  (Code,  §  227).  By  the  con- 
tract, the  plaintiff  sold  his  land  for  the  agreed  price  of  $3,000 
of  which  $1,200  was  to  be,  and  was  paid  at  the  time,  and  for 
the  remainder  the  defendant  was  to  sell  and  convey,  and  did 
sell  and  convey,  other  lands  to  the  plaintiff,  inducing  him, 
by  fraud,  to  accept  the  conveyance  in  payment.  The  notion 
of  the  plaintiff's  attorney,  seems  to  be,  that  he  may  rescind 
that  part  of  the  contract  by  which  he  was  to  take  the  land 
of  the  defendant  in  payment  of  the  $1,800,  and  recover  this 
sum  in  money,  as  a  part  of  the  consideration  of  the  land  sold 
and  conveyed  by  the  plaintiff'  to  the  defendant. 

This  view  is  unsound.  The  defendant  never  undertook  to 
pay  $3,000  in  money.  He  never  owed  the  plaintiff  $3,000. 
The  contract  was,  to  a  large  extent,  a  contract  of  exchange 
of  lands.  The  defendant  was,  according  to  the  plaintiff's 
case,  guilty  of  fraud,  by  which  the  plaintiff  was  induced  to 
make  the  exchange. 

The  plaintiff's  cause  of  action  has  arisen  out  of  fraud  only. 
He  can  rescind  the  contract  in  toto,  by  reconveying  to  the 
defendant  the  land  the  defendant  conveyed  to  him,  and  re- 
funding the  $1,200  received,  or  offering  to  do  so;  and  demand 
a  reconveyance  to  him  of  the  land  he  conveyed  to  the 
defendant. 

If  the  defendant  still  owns  the  land  conveyed  to  him  by 
the  plaintiff,  equity  will  afford  to  the  plaintiff  the  proper 
relief.  Or  the  plaintiff  may  maintain  an  action  to  recover 
damages  for  the  fraud  by  which  he  was  induced  to  purchase, 
by  way  of  exchange,  the  land  of  the  defendant.  It  is  not  a 
case  for  an  attachment,  and  the  motion  ot  the  defendant  must 
be  granted,  with  $10  costs. 
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N.  Y.  SUPERIOR  COURT. 

VICTOR   VINCENT    plaintift    and   respondent,  agt.  CHARLES 
BAMFORD,  defendant  and  appellant. 

Where,  under  the  charge  of  the  court,  upon  one  of  the  principal  questions  of  fact 
litigated  upon  the  trial,  the  defendant  takes  &  general  exception  to  tliia  part  of  the 
charge,  in  the  absence  of  the  whole  charge,  it  must  be  presumed  that  the  other 
questions  in  the  case  were  properly  submitted  by  the  oth^r  portions  of  the  charge 
which  are  not  set  forth.  The  defendant,  therefore,  is  in  no  position  to  argue, 
under  the  exception  he  has  taken,  that  certain  other  questions  of  fact  involved  in 
the  case,  which  should  have  been  submitted  to  the  jury,  were,  by  such  charge, 
withdrawn  from  their  consideration,  for  the  reason  that  no  request  was  made  for 
such  submission. 

A  plaintiff  may  recover  in  an  action  against  a  stockholder  of  a  manufacturing  or  mining 
company  organized  under  the  act  of  1848,  and  subsequent  amendments — having 
previously  recovered  judgment  against  the  company,  where  his  services  were 
obtained  and  performed  in  the  capacity  of  a  servant — such  as  a  sort  of  engineer,  a 
sort  of  foreman — showing  the  men  how  to  work  and  working  with  them,  and 
during  the  absence  of  the  superintendent  to  act  in  the  latter  capacity,  &c. 

General  Term,  May,  1871. 

Before  BARBOUR,  Ch.  J.,  FREEDMAN,  and  SPENCER,  JJ. 

THIS  action  was  brought  to  charge  the  defendant  as  a 
stockholder  of  the  New  York  and  Galena  Lead  Mining  Com- 
pany for  a  debt  due  to  the  plaintiff  from  the  company,  under 
the  18th  section  of  the  act  relating  to  manufacturing  and 
mining  companies,  passed  in  1848,  and  subsequently 
amended. 

The  plaintiff  having  first  recovered  a  judgment  against  the 
corporation,  upon  which  an  execution  had  been  issued  and 
returned  unsatisfied,  brought  this  action  against  the  defendant 
as  a  stockholder,  to  recover  the  sum  of  $4,427  80. 

The  defendant,  by  answer,  admitted  being  a  stockholder, 
but  denied  ah1  other  allegations  of  the  complaint,  and  then 
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set  up  payment,  and  also,  that  the  suit  against  the  company 
had  not  been  brought  within  one  year  after  the  debt  became 
due  to  plaintiff. 

Upon  the  trial,  plaintiff  proved  his  employment  by  the 
company,  through  one  Lestrade,  the  superintendent  of  the 
company,  the  services  rendered  by  him,  the  terms  on  which 
he  was  employed,  his  account  as  certified  by  the  superintend- 
ent of  the  company,  the  recovery  of  judgment  upon  the 
merits  after  trial  against  the  company,  the  judgment  roll  and 
execution  and  return  nulla  bona. 

The  defendnat  claimed,  that  plaintiff  was  employed  by 
Lestrade  on  his  individual  account,  and  not  in  behalf  of  the 
corporation. 

At  the  close  of  the  evidence  upon  both  sides,  defendant's 
counsel  requested  the  court  to  charge : 

1.  That  the  services  claimed  to  have  been  performed  by 
plaintiff,  not  being  labor,  in  the  restricted  sense  intended  by 
the  statute,  do  not  entitle  the  plaintiff  to  recover  against  a 
stockholder  under  the  statute,,  making  a  stockholder  of  a 
company  individually  liable  for  labor  performed  for  the  com- 
pany. 

2.  That  the  defendant  is  not  liable  under  the  statute  for 
any  debt  due  from  the  company  to  the  plaintiff  for  any 
services  rendered  by  the  plaintiff  as  engineer  or  superintendent 
of  the  company. 

The  court  refused  so  to  charge,  and  defendant  excepted. 

The  court  charged  the  jury,  among  other  things  : 

"  If  you  .find,  that  Lestrade  was  the  agent  of  the  company, 
and  as  such  authorized  to  employ  this  plaintiff  to  perform 
work  and  services  for  the  company,  you  will  render  a  verdict 
for  the  plaintiff  for  the  sum  of  $1,400  00  with  interest  from 
the  time  of  the  demand/'  to  which  portion  ot  the  charge 
defendant  excepted. 

The  jury  found  a  verdict  for  the  plaintiff  ot  $847  00,  upon 
which  judgment  was  entered. 
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The  appeal  is  from  the  judgment,  and  also  from  the  order 
denying  defendant's  motion  made  upon  the  judge's  minutes, 
to  set  aside  the  verdict  as  against  evidence. 

EEASTUS  COOKE,  counsel  for  appellant. 
FREDERICK  R.  COUDERT,  counsel  for  respondent. 

By  the  Court,  FREEDMAN,  J. — Under  the  18th  section  of 
the  act  authorizing  the  formation  of  mining  and  other  com- 
panies (Laws  of  1848,  p.  54 ;  //  Eev.  St.,  5th  ed.,  p.  662, 
§  41),  the  plaintiff  claimed  to  recover  from  the  defendant  as  a 
stockholder,  a  balance  due  him,  for  services  rendered  be- 
tween March,  1865,  and  March,  1867,  to  "The  New  York  and 
Galena  Lead  Mining  Company,"  as  a  servant,  for  which  he 
had  previously  recovered  a  judgment  against  the  corporation 
amounting  to  $4,427  80.  As  section  24  of  the  same  act 
provides  that  no  stockholder  shall  be  personally  liable  for  the 
payment  of  any  debt  contracted  by  the  company,  which  is 
not  to  be  paid  within  one  year  from  the  time  the  debt  is  con- 
tracted, nor  unless  a  suit  for  the  collection  of  such  debt  shaU 
be  brought  against  the  company  within  one  year  after  the 
debt  shall  become  due,  and  in  as  much  as  the  proof  on  the 
trial  showed  that  the  suit  against  the  company  was  com- 
menced on  the  30th  of  November,  1867,  the  learned  judge 
who  tried  this  case  restricted  the  recovery  of  the  plaintiff 
against  the  defendant  to  the  last  seven  months'  service, 
which  ended  on  the  first  day  of  July,  1867,  .and  directed 
the  jury,  in  case  they  should  find  certain  facts,  to  render  a 
verdict  for  the  plaintiff  of  $1,400  00,  with  interest. 

The  jury,  notwithstanding  they  found  the  said  facts  in 
plaintiff's  favor,  returned  a  verdict  for  $847  only.  But  if 
any  one  can  complain  of  the  restriction  imposed  by  the  court 
and  the  unwarranted  action  of  the  jury,  it  is  certainly  not 
the  defendant. 

Defendant's  exceptions,  to  the  exclusion  of  evidence  offered 
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by  him,  with  a  view  to  show  that  the  company  was  organ- 
ized for  the  benefit  of  a  particular  individual,  do  not  require 
to  be  specially  noticed,  the  said  evidence  being  wholly  irrele- 
vant and  immaterial. 

The  exception  taken  by  the  defendant  to  that  portion  of 
the  charge  contained  in  the  printed  case  is  equally  unavail- 
able. One  of  the  principal  questions  of  fact  litigated  upon 
the  trial  was  whether  plaintiff  had  been  employed  by  Les- 
trade,  the  superintendent  of  the  company,  on  his  individual 
account,  or  for  the  company.  The  court,  therefore,  very 
properly  charged  that  if  the  jury  should  find  that  Lestrade 
was  the  agent  of  the  company,  and  as  such  authorized  to 
employ  the  plaintiff"  to  perform  work  and  services  for  the 
company,  it  was  their  duty  to  render  a  verdict  for  the  plain- 
tiff". Under  a  general  exception  to  this  part  and  in  the 
absence  of  the  whole  charge,  it  must  be  presumed  that  the 
other  questions  in  the  case  were  properly  submitted  by  the 
other  portions  of  the  charge,  which  are  not  set  forth.  And 
although  plaintiff's  counsel  consented  on  the  argument  of 
the  appeal  that  such  part  be  taken  and  considered  as  the 
whole  and  only  charge  delivered,  the  defendant  is,  neverthe- 
less, in  no  position  to  argue  under  the  exception  taken  by 
him,  that  certain  other  questions  of  fact  involved  in  the  case, 
which  should  have  been  submitted  to  the  jury,  were  by  such 
charge  withdrawn  from  their  consideration,  for  the  reason 
that  no  request  was  made  for  such  submission  (Scliroff  agt. 
Bauer,  decided  by  this  court  April  1st,  3871,  and  authorities 
there  cited).  In  the  absence  of  such  a  request,  it  seems  to 
me,  the  learned  judge  below  would  have  been  justified,  as 
the  evidence  stood  and  under  the  view  which  was  taken  of 
the  law,  to  dispose  of  the  entire  case  by  directing  absolutely 
a  verdict  in  plaintiff's  favor. 

This  brings  up  the  main  question  of  law  involved  in  the 
case,  which  is  presented  chiefly  by  the  exceptions  of  the  de- 
fendant, taken  to  the  refusal  of  the  court  to  charge  certain 
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requests,  namely :  whether  plaintiff  in  the  performance  of 
the  services  rendered  was  or  was  not  a  servant  within  the 
true  intent  and  meaning  of  the  18th  section  of  the  statute 
referred    to,   which  provides  that  the  stockholders  of  any 
company  organized  under  the  provisions  of  said  act  shall  be 
jointly  and  severally,  individually,  liable  for  all  the  debts 
that  may  be  due  to  all  their  laborers,  servants,  and  appren- 
tices, for  services  performed  for  such  corporation.     The  cases 
cited  by  defendant  in  opposition  to  plaintiff's  claim  upon 
this  point,  did  not  arise  under  the  same,  but  under  other  and 
different  statutes,  for  the  passage  of  which  entirely  different 
reasons  may  have  existed.     They  have  all  been  considered, 
and  held  inapplicable  to  a  case  of  this  kind,  in  Hovey  agt.  Ten 
Broeck,    (3,  Robt.  316,)    where    it    was    decided    by    this 
court  that  the  word  "servant,"  as  used  in  the  statute  under 
consideration,   cannot  be  confined  to  mere  menial  service. 
According  to  the  testimony,  plaintiff  was  employed  to  do, 
and  did  do,  everything  he  was  told  to  do.     He  was  a  sort  of 
engineer,  a  sort  of  foreman ;  he  showed  the  men  how  to 
work  and  yet  worked  with  them ;  during  the  absence  of  the 
superintendent  from  the  mines  he  was  made  to  act  as  such  ; 
he  sometimes  kept  the  time  of  the  men,  and,  in  fact,  did 
everything  he  was  ordered  to  do,   and  everything  that  was 
necessary  and  possible  for  him  to  do.     He  is  therefore  clearly 
entitled  to  the  application  of  the  rule  laid  down  in  Hovcy 
agt.  Ten  Broeck  (supra),  unless,  as  it  is  claimed,  that  case  has 
been  reversed  as  an  authority,  upon  the  point  stated,  by  the 
decision  of  the  court  of  appeals  in  Coffin  agt.  Reynolds,  (37 
N.  Y.j  642).    Upon  examination  it  will  be  found,  however, 
that  such  is  not  the  fact.    The  latter  case  simply  decides  that 
a  secretary  of  a  company  organized  under  the  act  of  1848, 
being  an  officer  thereof  and  belonging  as  such  to  a  class  of 
agents  specifically  mentioned  in  other  sections  of  the  statute, 
does  not  come  within  the  designation  of  a  laborer  or  servant, 
as  used  in  the  18th  section.     This  distinction  is  a  marked  and 
You  XLIL  8 
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material  one,  and  not  in  conflict  but  in  harmony  with  the 
views  expressed  by  this  court  in  Hovey  agt.  Ten  Srocck 
(supra).  Williamson  agt.  Wadsworth  (49  Barb.  249),  is  an- 
other express  authority  under  the  statute  in  question,  in 
plaintiff's  favor. 

The  judgment  and  order  appealed  from  must  be  severally 
affirmed  with  costs. 
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SUPREME  COURT. 
AMELIA  M.  HOPKINS,  agt.  JOHN  M.  MASON. 

A  plaintiff  may  recover  in  ejectment,  as  against  any  person  in  possession  under  an 
invalid  title,  on  proof  of  prior  use  and  possession,  without  proof  of  paper  title 
and  ouster  by  defendant. 

An  act  authorizing  an  assessment  for  the  expense  of  street  improvement  is  in  dero- 
gation of  individual  rights,  and  must  be  strictly  construed  and  rigorously  ob- 
served. If  there  is  failure  to  [comply  with  any  material  requirement  of  the  law 
the  sale  or  lease  founded  upon  such  assessment  will  be  invalid  to  confer  either 
title  or  right  to  possession. 

The  proceedings  under  which  the  assessment  is  laid  are  open  to  investigation  in 
an  action  iu  which  title  is  involved.  Jurisdiction  is  acquired  step  by  step,  and 
ceases  with  any  failure  to  comply  with  the  law. 

The  trustees  of  Yonkers  had  power,  under  chap  269  of  1863,  §2,  to  appoint  three 
commissioners  to  make  an  assessment,  neither  of  which  commisioners  should  be 
owners  of  or  interested  in  property  within  the  assessment  district.  The  trustees 
appointed  as  a  commissioner  O.,  who  then  was  a  pew  holder  in  the  Baptist 
Church,  and  who  was  a  member  of  that  church,  and  regularly  contributed  to  the 
support  of  the  gospel  in  that  church.  The  church  edifice  and  property  was  sit- 
uate within  the  assessment  district. 

Held,  that  although  O.  had  no  assignable  interest  in  the  church  property,  he  had  an 
actual  pecuniary  interest  therein,  and  was  disqualified. 

The  same  act  required  the  commissioners  to  publish  a  notice  addressed  to  the 
owners  of  land  within  the  assessment  district.  The  notice  actually  published 
was  not  addressed  to  anybody;  Held,  a  non-compliance  with  a  jurisdictional 
requirement. 

The  same  act  required  the  commissioners  to  publish  another  notice  designating  a 
time  and  place  when  and  where  they  would  sit  to  hear  objections,  and  a  lime 
and  place  where  their  assessment  could  be  inspected.  The  notice  which  was  ac- 
tually published  fixed  no  time  fora  hearing,  but  did  fix  a  time  to  receive  written 
objections,  and  it  stated  that  the  assessment  was  filed  with  the  village  clerk. 

Held,  a  non-compliance  with  a  jurisdictional  requirement.  That  the  parties  were 
entitled  to  a  hearing,  and  that  the  notice  failed  to  state  the  time  and  place  where 
the  assessment  could  be  seen  and  inspected. 

Query. — Whether  the  legislature  have  the  constitutional  right  to  interpolate  in  an 
act  entitled  "an  act  to  consolidate,  re-enact,  and  amend  the  charter  of 'the  village 
of  Yonkers,"  a  provision  confirming  and  legalizing  the  acts  of  local  officers. 

Held  further — That  if  the  proceedings  to  lay  the  assessment  were  absolutely  void, 
an  act  of  the  legislature  ratifying  and  confirming  such  acts,  and  declaring  inem 
to  be  valid,  is  unconstitutional. 
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General  Term,  Second  Department,  argued  June,  1S71, 
decided  November,  1871. 

Present — J.  F.  BARNARD,  P.  J.,  and  GILBERT,  J. 

APPEAL  from  a  judgment  of  the  supreme  court.  The 
case  was  tried  at  the  Westchester  circuit  before  Mr.  Justice 
TAPPEN,  without  a  jury,  and  upon  his  findings  and  direction 
a  judgment  was  entered  for  the  plaintiff,  for  possession  of 
real  property.  The  material  facts  are  stated  in  the  opinion. 

RALPH  E.  PRIME,  for  respondent. 
FRANCIS  N.  BANGS,  for  appellant. 

By  the  court,  BARNARD,  P.  J. — It  is  clear  that  the  plaintiff  has 
established  a  right  to  recover  possession  of  the  premises  des- 
cribed in  the  complaint,  as  against  any  person  claiming  under  a 
title  shown  to  be  invalid.  To  establish  such  a  right,  it  is  well 
settled  that  possession  and  use  by  the  plaintiff,  even  without 
proof  of  paper  title  and  ouster  by  defendant,  may  be  suffi- 
cient in  ejectment.  The  defendant  claims  a  right  to  the  pos- 
session of  said  premises,  by  virtue  of  a  lease  under  a  sale  by 
the  trustees  of  the  village  of  Yonkers,  for  non-payment  of  an 
assessment  for  street  improvement.  The  act  authorizing  the 
assessment  is  in  derogation  of  individual  rights,  and  must  be 
strictly  construed,  and  rigorously  observed.  If  there  is  a 
failure  to  comply  with  any  material  requirements  of  said  act, 
the  sale  or  lease  that  may  be  based  upon  such  sale,  if  the 
act  provide  for  a  sale  or  lease,  wiU  be  invalid  to  .confer  either 
title  or  right  to  possession  (Shark  agt.  Spier,  4  Hill,  76  ; 
Shark  agt.  Johnson,  4  Hill,  92  ;  Adriance  agt.  McCa/erty, 
2  EoU.  153.) 

The  proceedings  of  the  commissioners  may  show  not 
merely  judicial  irregularities,  but  such  gross  violation  of  the 
act  itself  as  would  affect  the  jurisdiction  of  the  subject  mat- 
ter, and  therefore  such  proceedings,  until  properly  adjudica- 
ted, are  open  to  investigation  in  an  action  in  which  the  title  is 
involved.  In  such  cases  jurisdiction  is  acquired  step  by  step 
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and  ceases  with  any  failure  to  comply  with  the  act  (Adams 
agt.  Saratoga  &  Washington  R  R  Co.,  10  N.  Y.,  328). 

A  party  setting  up  a  title  to  land,  under  a  sale  for  nonpay- 
ment of  an  assessment  for  street  improvements,  must  show 
the  authority  to  sell,  and  that  includes  a  compliance  with 
those  material  steps  that  must  precede  a  valid  sale  (Striker 
agt.  Kelly,  2  Denio,  323).  The  law  as  enunciated  in  the 
case  of  Swift  agt.  The  city  of  Poughkeepsie,  is  not  in  conflict 
with  the  position  here  taken.  It  is  proper,  however,  here  to 
notice,  that  while  the  village  charter,  in  the  case  of  the  sale 
of  real  estate  for  the  nonpayment  of  taxes,  makes  the  lease 
presumptive  evidence  that  such  tax  was  legally  imposed,  and 
of  the  regularity  of  the  proceedings  and  sale,  it  contains  no 
such  provision  in  reference  to  sales  for  nonpayment  of  assess- 
ment for  street  improvements.  The  proceedings  which  re- 
sulted in  the  assessment  for  the  nonpayment,  whereof  the 
premises  in  question  were  leased,  or  are  claimed  to  have  been 
leased  to  the  defendant  by  the  board  of  trustees  of  the 
Tillage  of  Yonkers,  were  instituted  under  chap.  269,  'of  the 
Laws  of  18G3.  , 

That  act  contains,  among  other  things,  the  following  pro- 
visions :  By  section  1,  the  board  of  trustees  of  the  village  of 
Yonkers  are  authorized  to  cause  a  just  assessment  or  appor- 
tionment of  the  sum  of  $11,655  61,  to  be  made  upon  the 
parcels  of  land  lying  within  a  certain  assessment  district  to 
be  designated  for  that  purpose,  said  sum  being  the  amount 
of  expenses  theretofore  incurred  by  said  village,  in  certain 
street  improvements. 

By  section  2,  the  said  trustees  are  authorized  to  appoint 
three  persons  as  commissioners,  to  make  said  assessments,  all 
of  whom  shall  be  owners  of  a  freehold  estate  in  the  town  of 
Yonkers,  liable  to  taxation,  and  none  of  whom  shall  be 
owners  of  or  interested  in  property  within  the  limits  of  said 
assessment  district,  &c.,  &c. 

By  section  3,  each  commissioner  so  appointed  shah1  imme- 
diately, upon  receiving  notice  of  his  appointment,  take  and 
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subscribe  in  writing,  the  oath  or  affirmation  required  by  the 
constitution,  before  some  officer  authorized  to  administer  the 
same  |  such  oaths  or  affirmations  shall  be  filed  in  the  office 
of  the  clerk  of  said  viUage,  before  any  commissioner  so  ap- 
pointed shall  perform  any  duty  as  such. 

By  section  4,  after  making  their  said  assessments,  and 
before  making  any  report  thereof,  the  said  commissioners  are 
required  to  publish  a  certain  notice,  addressed  to  the  owners 
of  land  within  the  said  district,  and  in  such  notice  to  designate 
a  time  and  place  at  which  they  will  receive  proof  of  certain 
former  payments. 

By  section  5,  the  commissioners,  before  signing  their  report 
are  required  to  give  notice  in  one  or  more  newspapers  pub- 
lished in  said  village,  of  the  time  and  place,  when  and  where  the 
parties  interested  can  be  heard,  and  when  and  where  the 
report  can  be  seen  and  inspected  during  the  interval  between 
the  first  publication  and  the  day  fixed  for  the  hearing,  and  to 
return  to  the  trustees,  with  their  report,  any  written  objection 
that  may  have  been  left  with  them  by  any  parties  interested. 

By  section  8,  various  provisions  of  the  village  charter  "  shall 
apply  to  the  proceeding  authorized  to  be  taken  by  this  act, 
so  far  as  the  same  shall  be  applicable  in  the  same  manner, 
and  to  the  same  extent  as  if  the  same  were  part  of  this  act." 
Each  of  the  aforesaid  requirements  is  jurisdictional,  and  a 
non-compliance  therewith  would  render  the  proceedings  void. 
These  requirements  were  not  fulfilled. 

First.  Because  Jonathan  Odell,  one  of  the  commissioners, 
had,  perhaps  not  an  assignable,  but  nevertheless  an  actual, 
pecuniary  interest  in  the  Baptist  church  property,  situated 
in  said  assessment  district,  and  was  thereby  disqualified.. 
Second.  Because  the  written  oath  of  the  commissioners  being 
produced,  it  does  not  appear  to  have  been  taken  and  sub- 
scribed before  an  officer  having  authority  to  administer  the 
same  (6  How.,  394  ;  18  Barb.,  407).  Third.  Because  the 
notice  required  by  section  4,  was  not  properly  given,  and 
the  published  notice,  purporting  to  be  the  one  required,  was 
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not  addressed  to  anybody.  Fourth,  Because  no  proper  notice, 
as  required  by  section  5,  was  published. 

By  the  notice  purporting  to  have  been  given  under  section 
5,  the  opportunity  is  afforded  not  for  a  hearing,  but  to 
present  written  objections.  Parties  interested  should  have  an 
opportunity  to  be  heard  without  presenting  written  objec- 
tions. Likewise,  there  is  a  failure  to  give  notice  of  the  time 
and  place  where  such  report  could  have  been  seen  and  in- 
spected. The  commissioners,  therefore,  having  no  jurisdic- 
tion to  make  the  assessment,  it  is  unnecessary  to  inquire 
whether  section  8  gives  authority  to  sell  in  case  of  non-pay- 
ment, or  further  to  trace  the  steps  of  the  village  officers  in 
effecting  the  assumed  transfer  of  title. 

But  it  is  claimed  by  the  defendant,  that  his  title  to  the  said 
premises  is  valid,  even  if  there  be  radical  defects  in  the  pro- 
ceedings of  the  commissioners  and  trustees,  and  he  relies 
upon  section  13,  of  title  2,  of  chapter  673,  of  the  Laws  of 
1868,  page  1503,  as  a  ratification  and  confirmation  alike,  of 
the  sale  and  of  ah1  the  preliminary  steps.  Section  1 3  of  the 
last  mentioned  act  is  as  follows  : 

"Section  13.  All  the  proceedings  of  the  president  and 
trustees  of  said  village  heretofore  had  in  respect  to  the  laying, 
imposing,  confirming,  assessing,  levying  and  collecting  of 
taxes  and  assessments,  and  in  the  sale  of  lands  for  arrears  of 
taxes  and  assessments,  are  hereby  ratified  and  confirmed,  and 
the  same  are  declared  to  be  valid."  It  is  a  matter  of  serious 
doubt  whether  this  section,  embracing,  as  it  does,  an  in- 
dependent local  subject,  to  wit,  the  confirmation  and  legaliza- 
tion of  the  acts  of  local  officers,  which  subject  is  not  expressed 
in  the  title  of  the  bill,  can  be  legally  interpolated  in  an  act 
entitled,  "an  act  to  consolidate,  re-enact  and  amend  the 
charter  of  the  village  of  Yonkers"  (People  agt.  Hill,  35  N.  Y., 
449). 

To  take  a  broader  ground  :  if  by  reason  of  want  of  juris- 
diction the  proceedings  of  the  president  and  trustees  were 
absolutely  void,  and  no  title  passed  by  their  sale  or  lease  of 
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the  premises,  it  cannot  be  possible,  that  under  our  state  con- 
stitution the  legislature  have  authority  to  convey  the  plain- 
tiff's land  to  the  defendant — to  take,  without  compensation, 
a  lot  from  one  private  citizen  and  convey  it  to  another  ;  and 
it  is  unnecessary,  even  after  giving  the  broadest  scope  to  all 
the  claims  that  have  heretofore  been  yielded  to  the  legislature 
of  the  right  to  confirm  the  acts  of  public  officers,  to  cite 
authorities  upon  so  plain  a  proposition.  The  judgment  ap- 
pealed from,  should  be  affirmed,  with  costs. 

Heard  before  BAENARD,  P.  J.,  and  GILBERT,  J. ;  Justice 
TAPPEN  not  sitting,  he  having  tried  the  case  at  the  circuit. 
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N.  Y.  COMMON  PLEAS. 

FRANCIS  C.  UPTON  and  JOSEPH  H.  Trrus,  plaintiffs  and 
respondents,  agt.  EDWARD  A.  BEDLOW,  defendant  and  ap- 
pellant. 

Where  a  question  of  fraud  or  misrepresentation  arises  upon  the  issues  on  the  trial 
of  a  cause,  the  court  has  no  right  to  withhold  such  question  from  the  jury  and  to 
decide  it,  where  either  party  apply  to  have  the  question  submitted  to  the  jury. 

Before  DALY,  Ch.  J.,  LARREMORE  and  J.  F.  DALY,  JJ. 
APPEAL  from  judgment  of  this  court,  in  favor  of  plaintiffs, 
upon  verdict  found  under  the  direction  of  the  court. 

WM.  WATSON,  for  appellant. 

The  plaintiffs  sought  in  this  action  to  recover  $2,842  for 
moneys  advanced  defendant,  and  alleged  that  they  had  ac- 
counted together. 

The  defendant  in  his  answer  denied  that  plaintiffs  ad- 
vanced the  money  as  stated,  and  any  indebtedness  whatever, 
and  averred,  that  his  admission  of  the  account  was  procured 
by  misrepresentation  and  fraud. 

And  as  counterclaims  defendant  alleged,  that  plaintiffs  in 
consideration  of  $4,000  paid  to  them,  had  agreed  to  hold 
certain  Wyoming  Valley  stock  for  defendant's  benefit,  and 
that  in  violation  of  this  agreement  plaintiffs  sold  said  stock 
without  notice,  whereby  defendant  had  sustained  a  loss  of 
$4,000. 

These  issues  were  tried  before  Judge  BRADY  and  a  jury. 
The  plaintiff's  counsel  to  maintain  the  issue  on  their  part 
called  Francis  C.  Upton,  one  of  the  plaintiffs,  as  witness. 
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The  witness  produced  an  account,  and  proved  the  defend- 
ant's admission  thereof,  in  these  words.  "  The  above  is  a 
correct  account,  and  due  by  me  to  U.  &  T."  On  cross- 
examination  the  witness  was  asked  to  produce  his  books ;  he 
admitted  that  he  was  served  with  subpoena  to  produce  them, 
but  stated  he  had  left  them  in  court  last  fall,  and  had  not 
seen  them  since.  The  court  adjourned  in  order  that  search 
might  be  made  for  the  books.  They  were  not  found,  and 
the  judge  assumed,  that  they  had  been  sold  for  waste  paper. 
The  witness  was  then  asked,  if  he  had  not  been  examained 
before  trial  ?  A.  Yes.  Q.  Did  he  not  state  on  such  ex- 
amination, that  there  was  no  check  in  his  check-book  for 
Manley  &  Co.  ?  It  was  admitted  by  his  counsel,  that  he  had 
so  stated.  He  did  not  deny  this  statement.  It  appeared, 
that  both  plaintiffs'  and  defendant's  counsel  .had  taken  notes 
of  the  examination.  Defendant's  counsel  produced  his  min 
utes  of  examination  as  a  witness.  It  appeared  from  them, 
that  plaintiffs  had  but  400  shares  of  stock,  and  that  they  had 
sold  400  shares  in  April  for  about  the  original  cost.  Manley 
&  Co.  testified,  they  had  no  recollection  of  selling  any  stock 
to  plaintiffs.  Plaintiffs  did  not  deny  they  paid  for  stock  they 
bought  by  checks,  and  that  no  mention  was  made  of  any 
check  to  Manley  &  Co.  on  their  check-book. 

Neither  the  plaintiffs,  both  of  whom  were  present,  nor 
their  counsel  offered  their  evidence  to  impeach  the  minutes 
of  defendant's  counsel,  or  to  show  they  made  the  payment 
charged  in  the  account  of  Manley  &  Co. 

The  judge  refused  to  submit  the  case  to  the  jury.  He 
refused  to  charge  as  requested  by  defendant's  counsel,  as  to 
the  counterclaims,  and  in  other  respects,  saying  he  had 
passed  rapidly  on  the  question,  and  parties  could  have  relief 
at  general  term. 

Proper  exceptions  were  taken  to  all  these  rulings. 

I.  The  learned  judge  erred  in  refusing  to  charge,  as  re- 
quested by  defendant,  and  in  taking  the  case  from  the  jury. 

The  evidence  of  Manley,  that  he  had  no  recollection  of 
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having  sold  Wyoming  Valley  stock  to  plaintiffs,  or  of  ever 
dealing  in  the  stock — the  evidence  of  the  plaintiff,  Titus 
shows,  that  there  was  no  entry  in  plaintiff's  check-book  of 
any  check  to  Manley  &  Co.,  (the  defendant  being  charged  in 
the  account  with  $5,206  paid  to  Manley  &  Co.)  though 
plaintiffs  usually  paid  for  stocks  by  check — the  suspicious 
disappearance  of  the  plaintiff's  books,  which  they  said  were 
of  great  value,  and  yet,  suffered  to  remain  without  inquiry, 
for  so  long  a  time  in  the  custody  of  no  one,  and  the  failure 
of  either  plaintiff  on  cross-examination  to  state  that  any  such 
sum  had  been  paid  to  Manley  &  Co.,  were  evidence  which 
should  have  been  submitted  to  the  jury,  as  to  whether  the 
payment  of  $5,206  to  Manley  &  Co.,  was  not  an  error  or 
misrepresentation  in  the  account. 

In  Lockwood  agt.  Thome  (18  N.  Y.,  290,  291,  292),  the 
balance  had  not  only  been  struck  but  paid.  In  an  action 
to  recover  back  a  portion  of  the  stun  paid,  SELDEN,  J., 
"  there  is  a  misapprehension  existing  as  to  the  effect  of  what 
is  called  an  account  stated.  An  account  stated  or  settled  is  a 
mere  admission,  that  the  account  is  correct.  It  is  not  an 
estoppel.  The  account  is  still  open  to  impeachment  for 
mistakes  or  errors — no  preliminary  issue,  as  to  whether  it  shall 
be  opened,  is  required." 

II.  The  minutes  of  plaintiff's  examination  before  trial  taken 
by  defendant's  counsel  with  his  evidence  that  it  was  correct, 
were  conclusive  evidence,  that  plaintiffs  held  no  stock  for 
Bedlow,  and  had  sold  all  the  Wyoming  stock  they  held  by 
the  2d  of  April,  for  about  its  original  cost. 

Neither  the  plaintiffs  who  were  present,  nor  their  counsel 
who  took  notes,  were  able  to  contradict  the  truth  of  the 
minutes  as  taken  by  defendant's  counsel.  It  was  plain  from 
the  evidence,  that  when  the  stock  fell  in  the  market,  plain- 
tiffs exacted  margin  under  pretext  of  holding  stock  when  they 
held  none. 

This  evidence  sustained  the  defense,  to  wit:  that  plaintiffs 
pretended  to  be  carrying  stock  for  defendant,  when  in  fact, 
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they  had  long  since  parted  with  it  and  for  its  original  cost 
(Hahey  agt.  Linsibaugh,  15  N.   Y.,  488). 

III.  The  learned  judge  erred  in  refusing  defendant's  re- 
quest to  charge,  that  if  the  jury  believed  this  stock  was  sold 
in  violation  of  an  agreement  with  defendant  not  to  sell  until 
December,  the  defendant  was  entitled  to  recover  the  difference 
under  his  counterclaims. 

(a.)  Defendant  had  paid  $2,000  in  March,  and  $2,000  in 
May,  to  plaintiffs  for  carrying  this  stock.  The  learned  judge 
ruled,  that  the  promise  to  carry  until  December,  being  made 
after  these  payments,  was  without  consideration  and  for  that 
reason  refused  to  charge  as  requested.  But  not  only  was 
plaintiffs  bound  in  law  to  carry  the  stock  (Markham  agt. 
Jaudon,  2  Hand,  235),  but  the  consideration,  though  passed 
and  executed,  arose  at  the  instance  and  request  of  plaintiffs, 
and  was  so  laid  in  the  counterclaims. 

It  is  well  settled,  that  if  the  consideration  be  wholly  past 
and  executed  before  the  promise  be  made,  it  is,  nevertheless, 
sufficient  if  it  arose  at  the  request  or  instance  of  the  party 
promising,  or  the  promise  is  supported  by  some  legal  or 
moral  obligation.  In  the  case  at  bar,  plaintiffs  were  bound 
in  law  not  to  sell  without  notice — that  is,  were  bound  to 
carry  the  stock  until  they  gave  notice  of  sale,  which  notice 
they  failed  to  give.  The  two  payments  of  $2,000  in  March 
and  in  May,  were  consideration  sufficient  to  uphold  the 
promise  laid  in  the  first  counterclaim,  not  to  sell  without 
notice ;  and  also  that  in  the  second,  not  to  sell  until  Decem- 
ber— though  the  latter  was  not  made  until  the  considera- 
tion was  executed  and  byegone  (Comstock  agt.  Smith,  7 
Johns.,  87 ;  Livingston,  agt.  Rogers,  1  Caine's  JR.,  585  ;  1 
Sand.  E.,  264,  and  cases  there  collected ;  I  McCord,  514; 
1  Barn.  &  Aid.,  104). 

IV.  The  judgment   should   be  reversed,  and    new    trial 
ordered. 

The  plaintiff's  counsel  cited  no  authorities,  but  insisted, 
that  the  account  as  admitted  by  defendant  was  conclusive, 
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and  had  not  been  impeached  in  such    way  as  to   present 
any  fact  for  the  jury. 

C.  B.  STOUGHTON,    for  respondents. 

This  suit  was  brought  to  recover  from  the  defendant  the 
sum  of  $2,842  03,  due  by  him  to  the  plaintifls  upon  certain 
stock  transactions. 

The  complaint  alleges  the  paying  out  of  large  sums  of 
money  by  the  plaintiffs  at  the  request  of  the  defendant,  and 
that  thereafter  the  plaintiffs  and  the  defendant  accounted 
together,  and  that  upon  that  accounting  a  balance  of  $2,- 
842  03  was  found  to  be  due  from  the  defendant  to  the  plain- 
tiffs 5  that  the  defendant  promised  to  pay  said  sum,  but  had 
never  done  so. 

The  answer  contains : 

A  general  denial. 

An  allegation  that  one  James  Meyer  is  a  necessary  party 
defendant. 

Two  counterclaims. 

The  reply  denies  ah1  of  the  allegations  in  the  answer,  and  it 
is  insisted,  that  the  accounting  is  conclusive  upon  the  defend- 
ant. 

The  plaintiffs,  to  prove  this  case,  called  Francis  C.  Upton, 
who  testified,  that  an  accounting  was  had  between  the  plain- 
tiffs and  defendant,  which  the  defendant  acknowledged,  in 
writing,  to  be  correct,  and  the  original  account  signed  by 
the  plaintiffs  and  defendant  was  read  in  evidence. 

At  this  point  the  defendant's  counsel  undertook  to  cross-  ' 
examine  Upton,  and  to  impeach  the  account,  and  in  order  to 
do  so  he  moved  to  amend  his  answer,  which  was  permitted. 
In  this  amendment  to  his  answer,  the  defendant  admits,  that 
the  whole  answer  as  it  stood,  was  false. 

That  is  to  say. 

He  avers  he  admitted  the  account,  &c.,  when  in  his  former 
answer  he  denies  its  existence. 
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That  the  plaintiffs  never  bought  or  sold  the  stock,  nor 
paid  out  any  money,  when,  in  his  former  answer,  he  alleges, 
that  plaintiffs  bought  the  stock  and  held  it  as  his  agents,  and 
sold  it  on  the  12th  and  18th  days  of  October,  arid  in  his 
testimony,  he  admits  signing  the  account,  and  admits  that  it 
was  correct.  He  says  he  knows  they  bought  the  stock ; 
"no,  I  do  not;  I  only  know  that  he"  (Meyer)  "requested 
them  to  buy  it,  and  they  did."  He  says,  he  knows  they  sold 
it. 

In  the  autumn  previous  to  the  trial  of  this  cause,  the 
defendant  had  procured  an  order  for  the  examination  of  both 
of  the  plaintiffs  before  trial,  upon  which  examination  plain- 
tiffs' Hooks  were  produced,  and  they  were  examined  fully  by 
defendant's  counsel,  who  never  had  the  testimony  signed, 
nor  did  he  file  it  with  the  court,  nor  did  he  produce  anything 
but  his  minutes,  which  he  admitted  might  not  contain  all  of 
the  testimony  of  the  witnesses,  which  alone  wrould  deprive 
him  of  the  right  to  read  them. 

The  plaintiffs'  books  were  left  by  plaintiffs'  counsel  in 
charge  of  an  officer  of  the  court  for  over  a  year,  and  lost. 

Defendants'  testimony  wholly  fails  to  put  at  issue  and 
question  of  fact,  and  his  admission  of  the  account  is  conclusive 
against  him.  No  fraud  is  shown  to  have  been  perpetrated 
by  the  plaintiffs,  nor  can  there  be  any  presumption  of  it  from 
any  evidence  produced ;  on  the  other  hand,  they  offered  the 
defendant  his  stock  after  they  had  sold  it,  if  he  would  pay 
them  the  price  they  would  receive  for  it,  and  he  refused  to 
take  it,  but  expressed  himself  entirely  satisfied  with  the 
transaction,  and  said:  "there  was  no  use  taking  the  stock. 
I  would  settle  it  as  it  was." 

I.  The  learned  judge  was  right  in  taking  the  cause  from 
the  jury,  and  in  refusing  to  charge  as  requested  by  defendant's 
counsel. 

The  evidence  of  Manley  was  simply  that  he  did  not  re- 
collect the  transactions  in  Wyoming  Valley  coal  stock. 

He  does  not  say  he  had  none.     Defendant  had  the  account, 
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which  has  every  transaction  stated  upon  it,  and  the  names 
of  the  parties  with  whom  they  were  made.  To  impeach  that 
account,  the  defendant  had  but  one  thing  to  do,  which  was 
to  subpoena  the  parties,  with  their  books.  If  the  accounts 
had  been  wrong,  the  books  of  those  parties  would  have 
shown  it.  Instead  of  this,  they  subpoenaed  Manley,  without 
his  books,  and  asked  him  to  recollect  a  transaction  which 
occurred  over  four  years  prior  to  his  examination,  which  he 
could  not  do,  and  offer  no  other  evidence  in  regard  to  it. 

II.  The  account  is  an  estoppel.     It  was  stated  and  signed 
by  both  parties,  and  if  it  were  not  an  estoppel,  the  occur- 
rences which  took  place  after  the  accounting  were  sufficient 
to  make  it  so,  viz. : 

Plaintiffs  offered  defendant  his  stock  back  after  it  was  sold, 
and  defendant  refused  to  take  it,  but  wished  to  "settle  it  as  it 
was." 

III.  The  defendant's  testimony  cannot  have  any  weight  in 
his  favor.     His  answer  contradicts  itself  four  times,  and  his 
testimony  is  contradictory  in  nearly  every  sentence.     The 
court  is  respectfully  requested  to  read  the  answer.     The 
amendment  to  answer.     The  reason  why  he  swore  to  amend- 
ment to  answer. 

"  Re-direct  by  Mr.  Watson." 

"  Q.  When  you  swore  to  the  answer — I  mean  the  counter- 
claim— you  believed  that  they  held  that  stock.  Now,  why 
did  you  change  your  opinion  as  to  their  holding  that  stock?" 

"  A.  Because,  in  the  preliminary  examination,  their  books 
had  been  examined,  and  you  stated  there  was  not  stock 
there." 

"  Q.  And  that  is  the  reason   you  changed  your  opinion  ?" 

A.  "Yes." 

And  the  especial  attention  of  the  court  is  called  to  the 
entire  testimony  of  the  defendant  throughout. 

IV.  There  was  no  promise  on  the  part  of  the  plaintiffs  to 
hold  the  stock  until  December. 

The  allegations,  in  answer  of  promise  to  hold  stock  until 
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December,  and  of  $2,000  paid  on  account  of  it,  are  con- 
tradicted by  defendant,  and  there  is  no  other  allegation  of 
any  promise  to  hold  the  stock. 

The  defendant,  testifying  that  the  $2,000  paid  in  March 
and  that  paid  in  May,  were  on  account  of  margin,  and  not 
upon  any  promise  whatever,  and  there  was  no  other  sum 
paid  whatever.  The  answer  avers,  that  on  the  13th  day  of 
October,  1864,  plaintiffs  agreed,  in  consideration  of  $2,000, 
to  hold  the  stock  until  December.  At  bottom  of  page  25, 
defendant  himself  testifies,  that  he  did  not  pay  any  money  in 
October,  and  the  account  shows  that  the  stock  was  sold — 
100  shares — on  the  12th  October,  1864,  which  was  the  day 
before  the  alleged  agreement  to  hold  it,  and  it  could  not  have 
been  held  after  it  was  sold. 

V.  The  agreement  (even  if  it  had  been  made)  to  hold  the 
stock  until  December,  would  not  have  been  binding  upon 
the  plaintiffs,  for  the  following  reasons,  viz. : 

1.  The  agreement  was  not  founded  upon  any  consideration, 
and  no  consideration  was  paid  (Judge  BRADY). 

2.  The  agreement  was  not  made  until  a  long  time  after 
the   purchase  of  the    stock,  and  there   was   no  agreement 
originally. 

3.  The  defendant  ratified  and  expressed  himself  satisfied 
with  the  sale,  and  agreed  to  "settle  it  as  it  was." 

VI.  There  was  no  evidence  offered  which  even  tended  to 
show  fraud  in  the  account,  or  misrepresentation  on  the  part 
of  the  plaintiffs. 

The  only  evidence  offered  on  this  subject  was,  that  of 
Washington  Manley,  who  simply  says,  he  does  not  recollect 
that,  four  years  previous  to  his  examination,  he,  or  the  firm 
of  Manley  &  Co.,  had  any  transaction  in  Wyoming  Valley 
coal  stock.  He  does  not  say  they  had  none,  and  he  had 
partners  at  the  time  of  the  transaction,  neither  of  whom  were 
called. 

VII.  The  minutes  of  defendant's  counsel  taken  upon  the 
examination  of  plaintiffs  before  trial,  were  not  admissible  as 
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evidence  as  they  did  not  contain  all  the  testimony  of  the 
witnesses,  and  was  valueless  as  evidence.  So  ruled  by  the 
learned  judge,  and  no  exception  taken  to  such  ruling. 

VIII.  Meyer  is  not  a  necessary  party,  and  had  no  interest 
in  the  suit  (defendant's  own  testimony). 

IX.  The  learned  judge  was  right  in  taking  the  cause  from 
the  jury,  as  there  was  no  evidence  tending  to  show  fraud  on 
the  part  of  the  plaintiffs,  and  the  account  is  conclusive ;  hence 
the  judgment  should  be  affirmed,  with  costs. 

By  the  court,  JOSEPH  F.  DALY,  J. — It  seems,  upon  reading 
the  evidence  in  the  case,  that  there  was  ground  for  the  defend- 
ant's request  to  submit  the  question  of  misrepresentation  to 
the  jury. 

The  disappearance  of  plaintiff's  books,  from  which 
alone  the  truth  or  falsity  of  the  plaintiff 's  representations, 
that  the  account  presented  to  and  signed  by  defendant,  could 
be  shown,  was  a  suspicious  circumstance.  The  books  be- 
longed to  plaintiffs,  were  brought  to  court  by  them — were 
delivered  into  the  custody  of  the  court,  and  should  have  been 
most  carefully  guarded  by  the  plaintiffs. 

The  evidence  of  Mr.  Watson  was  uncontradicted  as  to 
what  the  plaintiff,  Titus,  swore  on  the  preliminary  examina- 
tion his  books  showed,  and  that  statement  of  Titus  contra- 
dicted the  account. 

Whatever  inferences  were  to  be  drawn  from  these  facts, 
might  be  drawn  by  the  court,  unless  the  defendant  required 
the  jury  to  do  it. 

He  did  make  the  request,  and  the  court  should  have  left  it 
to  the  jury  (Lockwood  agt.  Thome,  18  N.  Y.f  291). 

Under  the  ruling  in  Mar~kham  agt.  Jaudon,  (41  N.  Y.,  235), 
the  plaintiffs  could  not  sell  the  defendant  short  without  giving 
him  notice,  and  were  liable  to  him  for  a  conversion. 

If  the  agreement  signed  by  the  defendant  at  the  foot  of  the 
account  or  settlement  be  urged  as  a  settlement  or  waiver  of 
the  claim  he  then  had  for  such  conversion,  it  was  without 
consideration. 
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It  seems  to  me,  that  the  judgment  should  be  reversed,  and 
a  new  trial  ordered. 

Judgment  reversed,  and  new  trial  ordered. 

I  think,  the  question  involved  in  this  case,  should  have 
been  submitted  to  the  jury.  LARREMOEE,  J. 

And  I  am  of  the  same  opinion.  DALY,  Ch.  J. 
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SUPREME  COURT. 

ZINA   W.    ALEXANDER,    agt.  AUSTIN  M.  HARD,  MELVILLE 
FROST,  and  SILAS  B.  BROWN. 

Where  there  was  no  cause  of  action  alleged  in  the  complaint,  of  which  a  justice  of 
the  peace  had  not  jurisdiction  ;  and  the  complaint  would  have  been  good  in  such 
court  if  judgment  had  not  been  demanded  for  $500  besides  costs,  a  recovery  by 
the  plaintiff  on  the  trial  of  $5  damages — the  action  being  for  trespass,  in  breaking 
and  entering  the  close  of  plain titf,  which,  in  fact,  belonged  to  plaintiff's  wife, 
and  for  assault  and  battery  : 

Held,  that  the  defendant  was  entitled  to  costs,  in  consequence  of  the  plaintiff  de- 
manding judgment  for  $500  besides  costs,  in  his  complaint. 

Broome  Special  Term,  October  25,  1871. 
Present — R.  BALCOM,  Justice. 

MOTIOM  by  defendants  to  have  the  question  determined 
whether  the  defendants  are  entitled  to  costs,  or  whether  the 
plaintiff  is  entitled  to  costs. 

The  action  was  tried  at  the  Broome  circuit,  in  September, 
1870.  Verdict  for  plaintiff  for  $5,  damages. 

LEWIS  SEYMOUR,  for  plaintiff. 
O.  W.  CHAPMAN,  for  defendants. 

BALCOM,  J. — The  complaint  was  for  defendants  wrongfully 
breaking  and  entering  plaintiff's  dwelling  house,  and  for 
defendants  there  assaulting  and  beating  and  injuring  plain- 
tiff's wife  and  infant  children,  and  by  such  acts  and  by 
making  a  great  noise  in  the  house,  injuring  the  plaintiff's 
health,  who  was  sick  and  confined  to  his  bed,  in  the  house. 
Plaintiff  demanded  judgment  in  the  complaint  for  $-500,  be- 
sides costs. 
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The  answer  contained  a  general  denial  of  each  and  every 
allegation  in  the  complaint.  It  also  contained  allegations 
showing,  that  one  of  the  defendants  entered  the  house  men- 
tioned in  the  complaint,  to  serve  a  notice  of  appeal  on  plain- 
tiff, and  that  the  other  defendants  entered  the  house  at  the 
request  of  their  co-defendant.  That  defendants  were  first 
violently  assaulted  by  the  wife  and  children  of  plaintiff.  That 
the  wife  of  plaintiff  was  the  owner  and  possessor  of  the 
house  at  the  time  defendants  entered  the  same.  That 
defendants  acted  in  defense  of  their  person  in  the  house. 

The  court  charged  the  jury,  that  the  plaintiff  could  not 
recover  for  defendants  breaking  and  entering  the  house  or 
for  any  damage  that  defendants  did  to  the  house,  for  the 
reason,  that  defendants  had  proved  that  the  wife  of  plaintiff 
owned  the  house  and  should  be  deemed  to  have  been  in 
possession  of  the  same  when  the  defendants  entered  it — she 
living  in  it  with  her  husband  and  children  at  that  time. 
That  the  defendants  were  not  guilty  of  any  assault  and 
battery  on  the  plaintiff.  But  that  the  defendants  were  not 
justified  in  entering  the  house  or  in  using  violence  upon  the 
wife  or  infant  children  of  the  plaintiff.  That  the  plaintiff 
could  not  recover  for  any  loss  of  service  of  his  wife  or  infant 
children  occasioned  by  reason  of  defendants  assaulting  and 
injuring  them.  That  if  plaintiff's  health  was  injured  by 
reason  of  violence  committed  and  noise  made  by  defendants 
in  the  house,  he  could  recover  for  such  injury,  he  being  sick 
in  bed  in  the  house  at  the  time. 

I  am  of  the  opinion,  the  plaintiff  is  not  entitled  to  costs,  in 
consequence  of  demanding  judgment  in  the  complaint  for 
$500,  besides  costs.  It  would  be  absurd  to  hold,  that  a 
plaintiff,  who  brings  an  action  in  this  court  upon  a  promissory 
note  on  which  less  than  $50  is  due  him,  can  recover  costs, 
because  he  demands  judgment  in  his  complaint  for  a  sum 
exceeding  the  jurisdiction  of  a  justice  of  the  peace. 

The  plaintiff  obtained  a  verdict  in  this  case  for  $5,  for  con- 
sequential damages,  to  wit ;  for  loss  of  service  of  his  wife  and 
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infant  children,  or  for  an  injury  to  his  own  health.  If  the 
action  had  been  brought  for  that  cause  alone,. it  is  clear,  that 
a  justice  of  the  peace  would  have  had  jurisdiction  of  it  if  the 
demand  for  judgment  had  not  exceeded  $200.  And  he  cannot 
recover  costs  by  unnecessarily  demanding  judgment  for  $500, 
damages.  The  action,  so  far  as  the  recovery  is  concerned, 
was  one  that  could  and  should  have  been  brought  before  a 
justice  of  the  peace. 

The  plaintiff  is  not  entitled  to  costs,  because  a  claim  of  title 
to  real  property  arose  on  the  -pleadings,  for  the  reason,  that 
he  was  beaten  upon  such  issue,  to  wit,  the  issue  of  title  to 
the  house.  I  could  certify,  and  would  certify,  that  a  claim  of 
title  to  real  property  came  in  question  at  the  trial.  But,  it 
so  came  in  question  on  an  issue  upon  which  the  defend- 
ants succeeded.  And  I  am  of  the  opinion,  the  plaintiff  is  not 
entitled  to  costs,  because  such  an  issue  in  the  case  was  tried, 
when  this  recovery  of  $5  was  upon  an  issue,  that  a  justice 
of  the  peace  had  jurisdiction  to  try. 

If  a  plaintiff  claims  in  his  complaint,  that  the  defendant 
broke  and  entered  his  close  and  there  wrongfully  took  and 
carried  away  a  cow  of  the  plaintiff,  and  defendant  denies  all 
the  allegations  of  the  complaint,  and  alleges,  that  a  third 
person  was  the  owner  and  in  possession  of  the  close  at  the 
time  when,  &c.,  and  the  defendant  proves,  that  such  third 
person  was  the  owner,  and  had  possession  of  the  close  at 
such  time,  the  plaintiff  could  not  recover  costs  on  a  verdict 
of  $25,  for  the  cow ;  for  the  reason,  that  the  defendant  would, 
in  that  case,  succeed  on  the  question  of  title  to  the  real 
property. 

Now,  so  far  as  the  complaint  in  this  action  is  material  to 
the  question  before  me,  there  is  no  cause  of  action  alleged 
in  it,  of  which  a  court  of  a  justice  of  the  peace  had  not 
jurisdiction.  And  the  complaint  would  have  been  good,  in 
such  a  court,  if  judgment  had  not  been  demanded  for  $500, 
besides  costs. 

My  conclusion  is,  that  the  plaintiff,  is  not  entitled  to  costs, 
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by  virtue  of  section  304  of  the  Code.  But,  that  the  defend- 
ants should  recover  their  costs  in  the  action  under  section 
305  of  the  Code,  and  have  judgment  therefor. 

The  clerk  will  enter  an  order  in  the  action  in  conformity 
with  the  foregoing  conclusions. 
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N.  Y.  SUPERIOR  COURT. 

GEORGE  F.  GRAY,  plaintiff  and  appellant,  agt.  JAMES  FISK, 
Jr.,  WILLIAM  BELDEN  and  WILLIAM  B.  BRADFORD,  defend- 
ants and  respondents. 

No  case  can  be  found  in  which  a  report  of  a  referee  was  ever  set  aside,  as  demanded 
by  considerations  of  public  policy,  upon  the  sole  ground  of  improper  transactions 
between  the  referee  and  the  unsuccessful  party. 

Whatever  improprieties  the  referee  iu  this  case  had  been  guilty  of,  were  according 
to  the  evidence,  committed  with  the  attorney  of  the  party  dissatisfied  with  the 
report,  and  there  was  no  evidence,  in  the  face  of  the  explicit  denial  of  the  referee, 
the  law  would  tolerate  the  inference,  that  undue  influence  hud  been  brought  to 
bear  upon  him  by  the  party  in  whose  favor  he  finally  decided. 

The  law  never  presumes  a  wrong.  Undue  influence  must  consequently  be  affirma- 
tively established  by  the  party  making  the  charge. 

General  Term,  June,  1871. 

Before  JONES,  P.  J.}  McCuNN  and  FREEDMAN,  JJ. 

APPEAL  from  judgment  entered  upon  the  report  of  a 
referee  and  from  an  order  of  the  special  term  denying  plain- 
tiff's motion,  to  set  aside  the  referee's  report  upon  the  alleged 
grounds : 

1.  That  the  report  was  procured  by  improper  means. 

2.  That  it  was  different  from  what  the  referee  had  told 
plaintiff's  counsel  it  would  be,  and 

3.  That  the  referee  changed  his  opinion  in  a  manner,  that 
was  improper,  and  renders  the  report  invalid. 

Trrus  B.  ELDRIDGE,  for  appellant. 
FIELD  &  SHEARMAN,  for  respondents. 

Ey  the  court,  FREEDMAN,  J. — Plaintifl  's  exceptions  to  the 
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admission  and  rejection  of  evidence  upon  the  trial  are  clearly 
untenable. 

All  other  questions  arising  upon  the  appeal  from  the  judg- 
ment and  the  order  denying  plaintiff's  motion  to  set  aside 
the  report  of  the  referee,  resolve  themselves,  upon  a  critical 
examination,  into  mere  questions  of  tact.  Most  of  these  have 
been  determined  against  the  plaintiff  upon  conflicting  test- 
imony, and  the  rest,  to  wit,  those  upon  .the  motion,  were 
evidently  decided  adversely  to  him,  because  of  his  failure 
to  substantiate  the  charges  preferred.  Upon  the  whole  case 
we  are  unable  to  perceive  a  sufficient  reason  to  interfere 
with  the  determination  actually  made.  The  supplemental 
affidavit  sworn  to  by  plaintiff's  counsel  on  the  first  day  of 
December,  and  offered  to  be  handed  up  as  an  additional 
paper  in  support  of  the  motion,  should,  perhaps,  have  been 
received  by  the  court  below,  and  we  have,  for  that  reason, 
treated  it  as  part  of  the  case  made  by  the  plaintiff,  and  given 
to  the  facts  therein  alleged  due  consideration,  without  being 
able  to  arrive  at  any  other  conclusion  than  the  one  already 
stated.  Whatever  improprieties  the  referee  has  been  guilty 
of,  were  according  to  the  evidence,  committed  with  the  at- 
torney of  the  party  dissatisfied  with  the  report,  and  there  is 
no  evidence  from  which,  in  the  face  of  the  explicit  denial  of 
the  referee,  the  law  would  tolerate  the  inference,  that  undue 
influence  has  been  brought  to  bear  upon  him  by  the  party  in 
whose  favor  he  finally  decided.  The  law  never  presumes  a 
wrong.  Undue  influence  must,  consequently  be  affirmatively 
established  by  the  party  making  the  charge.  In  each  of  the 
cases  cited  by  plaintiff  (4  How.,  253  ;  9  Hoiv.,  1 ;  12  How.) 
297),  it  clearly  appeared,  that  the  referee  had  been  guilty  of 
some  irregularity  with  the  party  in  whose  favor  he  finally 
decided,  and  no  case  can  be  found  in  which  a  report  was  set 
aside,  as  demanded  by  considerations  of  public  policy,  upon 
the  sole  ground  of  improper  transactions  between  the  referee 
and  the  unsuccessful  party.  On  the  contrary,  in  AyrauU 
agt.  Sackett,  (]  7  How.,  507),  in  which  case  the  referee  had 


NEW  YORK  PRACTICE  REPORTS.     137 

Gray  agt.  Fisk. 

come  to  a  conclusion  in  his  own  mind,  which  he  expressed 
to  defendants'  counsel,  and  which  he  committed  to  paper  in 
the  form  of  an  opinion,  it  was  distinctly  held  by  the  general 
term  of  the  supreme  court,  that  until  a  referee  has  signed  his 
report  and  notified  the  party  entitled  to  it  of  that  fact,  the 
case  is  under  his  control,  and  he  may  reconsider  his  decision 
and  change  it.  While,  therefore,  we  concede  that  for  the 
purpose  of  maintaining  the  purity  of  the  administration  of 
justice,  the  report  of  a  referee  may  and  should  be  set  aside 
upon  even  slight  proof  of  improper  dealings  between  him 
and  the  successful  side,  provided  such  dealings  are  shown  to 
have  had  a  tendency,  no  matter  how  remote,  to  influence  the 
action  of  such  referee  in  favor  of  such  party,  we  cannot  go 
to  the  length  of  holding  that  a  report  can  be  set  aside  upon 
mere  suspicion  or  surmise  founded  upon  previous  improprie- 
ties with  the  unsuccessful  side.  A  rule  of  this  strictness 
would  hold  out  an  incentive  to  a  party  anticipating  an  un- 
favorable report  to  inveigle  the  referee  into  the  commission 
of  some  impropriety  of  speech  or  action  with  the  view  of 
using  the  same  as  the  foundation  for  the  subsequent  impeach- 
ment of  his  report  in  case  that  should  prove  unfavorable. 

For  the  same  reason  that  rule  has  always  been  in  the  case 
of  a  jury,  that  if  before  they  be  agreed  on  their  verdict,  they 
eat  or  drink  at  the  charge  of  the  plaintiff,  if  the  verdict  be 
given  for  him,  it  shall  avoid  the  verdict ;  but  if  it  be  given  for 
the  defendant,  it  shall  not  avoid  it,  and  sic  e  converso.  And 
if  after  they  be  agreed  on  their  verdict  they  eat  or  drink  at 
the  charge  of  him  for  whom  they  find  it,  shall  not  avoid  the 
verdict  (Coke  upon  Littleton,  227,  6). 

The  change  of  minjd  on  the  part  of  the  referee  in  this  case 
was  not,  therefore,  of  a  character  to  render  the  subsequent 
report  invalid,  but  merely  reviewable  upon  appeal  from  the 
judgment. 

The  judgment  and  order  appealed  from  should  be  affirmed 
with  costs. 
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N.  Y.  COURT  OF  APPEALS. 

ALBERT  HORN,   respondent,  agt.    WILLIAM  A.   KETELTAS, 

appellant. 


It  is  now  too  late  to  controvert  the  proposition  that  &  deed  absolute  upon  its  face  may, 
in  equity,  be  shown  by  parol  or  other  extrinsic  evidence,  to  have  been  intended  as  a 
mortgage  ;  and  Iraud  or  mistake  in  the  preparation,  or  as  to  the  form  of  the  in- 
strument, is  not  an  essential  element  in  an  action  for  relief,  and  to  give  effect  to 
the  intention  of  the  parties.  The  courts  of  this  state  are  fully  committed  to  this 
doctrine. 

Such  a  case  is  distinguishable  between  the  case  of  a  mortgage  and  a  trust;  and  it 
has  been  decided  that  while  a  deed  absolute  in  terms,  could  be  shown  to  be  a 
mortgage,  a  trust  in  favor  of  the  grantor  could  not  be  established  by  parol. 

And  the  rule  does  not  conflict  with  that  other  rule  which  forbids  that,  a  deed  or 
other  written  instrument  shall  not  be  contradicted  or  varied  by  parol  evidence. 

In  1859,  the  plaintiff  applied  to  the  defendant  for  a  loan  of  $10,000  upon  the  security 
of  certain  real  estate  in  Brooklyn,  estimated  then  to  be  worth  $-30,000,  and  after 
some  negotiation  the  sum  of  $10,000  was  advanced  to  the  plaintiff  upon  the 
delivery  of  an  absolute  deed — the  defendant,  by  an  agreement  executed  and 
delivered  simultaneously  with  the  deed,  but  bearing  date  a  day  or  two  later, 
covenanting  to  sell  and  convey  the  same  property  to  a  third  person,  who  was 
acting  as  agent  or  attorney  for  the  plaintiff — upon  the  payment  by  him  within 
one  year  of  $12,500,  and  interest  thereon,  together  with  all  taxes  and  assessments, 
upon  the  premises  which  the  defendants  should  have  paid  : 

Held,  that  the  fact  being  established  by  competent  evidence  that  the  money  ad- 
vanced as  a  loan,  and  not  in  the  purchase  of  the  lands,  the  relation  of  debtor  and 
creditor  was  established  ;  and  that  relation  being  established,  it  necessarily 
followed,  that  the  conveyance  in  connection  with  the  agreement  to  re-convey, 
was  intended  by  the  parties  as,  and  was,  a  security  for  the  debt,  and  the  maxim 
"  once  a  mortgage,  always  a  mortgage"  secured  the  debtor  a  right  of  redemption, 
until  his  equity  was  foreclosed  by  the  judgment  of  a  court  of  competent  jurisdic- 
tion ;  although  there  was  no  agreement  in  the  defeasance  for  the  payment  of 
the  debt 


Argued  November  28,  ]871. 
Decided  December  4,  1871. 

IN  the  fall  of  1859  the  plaintiff,  owned  certain  real  estate 
in  New  York  and  Brooklyn.     He  became  greatly  embar 
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rassed,  and  applied  to  the  defendant  for  a  loan  of  $10,- 
000  upon  the  Brooklyn  property.  The  defendant,  after  ex- 
amining the  premises,  proposed  to  purchase.  Plaintiff  de- 
clined unless  he  could  get  what  the  property  had 
cost  him,  which  was  upwards  of  $30,000.  It  was  worth 
at  least  $20,000  at  the  time.  The  plaintiff  and  his  witnesses 
stated  that  defendant  expressly  agreed  to  loan  him  $10,000 
and  take  the  Brooklyn  property  as  security,  and  that  it  was 
finally  arranged  that  instead  of  taking  a  mortgage  he  should 
receive  an  absolute  deed,  and,  at  the  same  time,  an  agree- 
ment should  be  given  back  to  T.  D.  Pelton,  Esq.,  plaintiff's 
counsel  to  hold  in  trust  for  him,  to  the  effect  that  he  should 
have  the  option  to  purchase  the  property  within  one  year 
for  $12,500.  This  was  done  to  avoid  the  question  of  usury 
which  was  discussed  between  the  parties.  When  the  agree- 
ment came  to  be  executed  defendant  had  concluded  to  pur- 
chase one  and  to  loan  on  four  others  of  the  New  York  parcels. 
Defendant's  counsel  examined  the  title  and  charged  plaintiff 
for  the  service  upon  the  four  New  York  lots  and  upon  the 
Brooklyn  property,  but  did  not  charge  anything  for  search- 
ing title  to  New  York  lot  which  was  purchased. 

The  plaintiff  proceeded  without  reference  to  the  convey- 
ance, and  made  contracts  for  filling  and  grading  the  Brook- 
lyn lots,,  calling  the  property  his  own,  and  work  was 
performed  thereunder  for  him  as  late  as  1863. 

At  the  end  of  the  year  (Oct.,  1860)  plaintiff  could  not 
pay.  He  paid  defendant  a  sum,  equal  to  the  taxes,  for  1859, 
and  interest  on  the  $12,500  for  one  month.  Some  time  after 
the  expiration  of  that  month  he  paid  a  sum  equal  to  the  in- 
terest for  three  months  longer.  Upon  the  back  of  the  agree- 
ment were  two  indorsements  to  the  effect,  that  in  considera- 
tion of  these  payments  Pelton's  rights  thereunder  were 
extended  one  and  three  months  respectively.  The  latter  one 
was  not  signed  by  Pelton.  At  the  end  of  the  three  months 
plaintiff  had  become  wholly  unable  to  perform. 

Defendant  held  the  premises  until  June,  1869,  when,  with- 
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out  notice,  he  sold  them  to  Dunscomb  for  $65,000.  He  had, 
in  the  meantime,  paid  all  the  other  taxes  and  assessments, 
and,  in  other  respects,  treated  the  property  as  his  own.  His 
deed  to  Dunscomb  contained  no  covenants  of  title.  He 
covenanted  only  against  his  own  acts. 

The  defendant  denied  the  plaintiff's  story  about  the  agree- 
ment for  a  loan,  and  said  that  the  purchase  was  absolute,  and 
that  such  was  the  agreement. 

In  Dec.,  1868,  plaintiff  filed  his  bill,  alleging  that  the  deed 
of  the  Brooklyn  property  was  a  mortgage  in  fact,  aud  given 
under  the  above  agreement.  He  also  alleged  that  the  loan 
was  usurious,  though  he  did  not  claim  to  avoid  the  debt  on 
that  accouut.  There  was  no  pretence  that  the  papers  were 
given  under  any  mistake,  fraud,  accident,  or  surprise.  They 
were  precisely  as  the  parties  intended  them. 

The  action  was  tried  at  Kings  special  term  in  May,  1869, 
hefore  Justice  GILBERT,  who  found  that  the  deed  was  given 
under  the  circumstances  above  stated.  The  judgment  al- 
lowed defendant  all  his  disbursements,  &c.,  with  interest 
on  each  of  these  items.  It  charged  him  with  the  purchase 
money  in  the  deed  to  Dunscomb  and  interest,  and  adjudged 
him  indebted  to  plaintiff  for  the  balance,  $39,297.21. 

The  defendant  appealed  to  general  term,  where  judgment 
was  affirmed.  From  that  affirmance  he  appealed  to  this 
court. 

A.  J.  VANDERPOEL,  for  appellant. 

I.  It  is  not  intended  to  dispute  or  question  the  rule,  that 
though  a  conveyance  be  absolute,  a  defeasance  may  be  shown 
by  parol. 

This  rule  grew  up  at  a  time  when  there  existed  in  England 
what  can  hardly  be  said  now  practically  to  exist,  a  class  of 
persons  called  "  money  scriveners,"  who  were  always  dealing 
between  borrowers  and  lenders  in  these  transactions,  and  who 
were  always  inventing  contrivances  to  the  prejudice  of  the 
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borrowers,  and  in  favor  of  the  lenders  for  whom  they  were 
acting  in  the  transaction  (KINDERSLEY  V.  C.  Gossip  agt. 
Wright,  2  New  jR.,  153),  cessante  ratione  legis  cessat  ipse 
lex. 

1.  This  case  presents  another  question — here  the  parties, 
by  their  written  agreement,  under  their  seals  have  shown, 
that  no  defeasance  was  intended. 

It  was  merely  to  give  to  the  plaintiff  a  right  of  redemption 
or  repurchase  at  a  fixed  price,  at  his  option,  on  any  day 
within  a  period  of  twelve  months  from  the  date  of  that  agree- 
ment. 

The  agreement  expressed  just  what  the  parties  intended 
it  should,  and  it  is  not  pretended  that  the  plaintiff  was  not 
acting  under  the  advice  of  competent  counsel. 

It  is  asserted,  and  found,  that  the  parties  did  not  intend  to 
make  an  agreement  which  could  be  at  ah1  subject  to  the 
charge  or  taint  of  usury. 

It  is  not  found,  that  any  usurious  agreement  was  made,  nor 
that  there  was  any  mistake  or  fraud  on  the  part  of  the 
defendant. 

(a.)  We  submit  that,  in  the  absence  of  fraud,  accident  or 
mistake,  and  when  the  written  agreement  is  in  the  precise 
form  in  which  the  parties  intended  and  agreed  that  it  should 
be,  the  court  is  not  authorized  to  receive  oral  testimony, 
to  contradict  the  writing. 

(b.)  In  the  only  cases  in  which  the  question  has  been  be- 
fore the  court  of  appeals,  so  far  as  we  are  aware,  it  has  been 
simply  determined,  that  according  to  the  rule  in  equity, 
parol  evidence  is  admissible  to  show  that  a  deed,  absolute  on 
its  face,  is  a  mortgage. 

There  was  no  other  written  agreement  defining  and  des- 
cribing the  right  of  the  parties  presented  in  the  case  (Hodges 
agt.  The  Tenn.  Marine  and  Fire  Ins.  Co.,  S  N.  Y.,  416  j 
Despard  agt.  Walbridge,  15  N.  Y".,  374;  Van  Duscn  agt. 
Worrallj  3  Keyes,  311). 

But,  although  it  would  be  inadvisible  to  clog  the  equity 
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of  redemption  with  any  condition,  where  a  conveyance  has 
only  been  made  by  way  of  mortgage  security,  still  a  distinc- 
tion must  be  made  between  a  stipulation  for  a  limited  re- 
demption and  a  collateral  agreement  for  a  re-purchase.  If 
the  sale  be  absolute,  it  would  seem  that  it  will  not  be  con- 
verted into  a  mortgage  merely,  because  the  vendee  has 
entered  into  a  covenant  to  re-convey  the  estate,  provided  the 
same  price  which  he  paid  is  tendered  to  him  by  the  vendor 
within  a  certain  time ;  then,  if  the  tender  be  not  made  within 
the  time  prescribed,  the  vendee  is  not  bound  atterwards  to 
re-convey,  there  being  no  interest  to  be  paid,  nor  any  cov- 
enant on  the  part  of  the  first  owner  of  the  estate  to  repay  the 
money.  The  absence  of  a  covenant  tor  repaymnt  of  the  money 
(though  such  a  covenant  be  not  absolutely  essential  to  con- 
stitute a  mortgage)  is  material,  as  going  in  explanation  of 
the  nature  of  the  transaction  and  the  intention  of  the  parties. 
For  to  constitute  the  relation  of  mortgagor  and  mortgagee, 
their  remedies  ought  to  be  reciprocal,  and  where  an  estate 
has  been  conveyed  absolutely,  there  would  be  little  equity 
in  allowing  one  party  to  treat  it  (if  he  thought  fit)  as  a  mort- 
gage, and  come  for  a  redemption,  when  the  other  party  had 
no  remedy  for  his  money,  which,  without  a  covenant  to  that 
effect,  he  could  not  recover  (Hovenden  on  Frauds,  181.) 

2.  The  whole  subject  was  examined  very  carefully  by  the 
general  term  of  the  supreme  court,  and  it  was  adjudged, 
that  neither  at  law  nor  in  equity,  can  parol  evidence  be  re- 
ceived to  show  that  a  deed  or  assignment,  absolute  on  its 
face,  was  agreed  to  be  a  mortgage  when  the  parties  intended 
that  the  instrument  should  be  in  the  form  in  which  it  is ; 
but  that  where  there  was  an  agreement  to  execute  a  defeas- 
ance, or  that  a  mortgage  should  be  given,  and  by  fraud, 
accident  or  mistake,  the  agreement  is  not  carried  out,  equity 
will  give  relief,  and  must,  necessarily  allow  parol  evidence  to 
prove  the  agreement  and  fraud,  accident  or  mistake  (Cook 
agt.  Eaton,  16  Barb.,  139 ;  Taylor  agt.  Baldwin,  10  Barb., 
582  j  Webb  agt.  Rice,  6  Hill,  219). 
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Solemn  instruments  between  parties  able  to  contract, 
must,  in  the  presumption  of  every  court,  declare  the  truth  in 
regard  to  the  subject  matter  of  their  contract,  until  error, 
mistake  or  imposition  be  shown  (McDonald  agt.  McLeod,  1 
Iredell,  Eq.,  221). 

In  harmony  with  the  rules  hereinbefore  referred  to,  the 
court  adjudged  in  the  case  of  McDonald  agt.  McLeod,  that 
where  a  bargainer  executes  a  deed  absolute  on  its  face,  and 
asks  a  court  of  equity  to  declare  it  a  mortgage,  he  must  show 
that  the  real  intent  of  the  parties  was,  that  it  should  only  be 
a  security,  and  that  it  put  on  the  form  of  an  absolute  deed 
by  reason  of  the  ignorance  of  the  draftsman  or  from  mistake 
of  the  parties,  or  because  of  undue  advantage  taken  of  the 
necessities  of  the  debtor. 

There  is  no  suggestion  in  the  evidence  in  this  case  that  the 
defendant  knew  that  the  plaintiff  was  at  all  embarrassed.  It 
can  only  be  claimed  that  he  had  notice  from  the  fact  of  the 
application  that  he  wanted  the  sum  of  $10,000.  It  is  only 
fair,  on  the  part  of  the  plaintiff'  to  argue,  that  from  the  evi- 
dence it  appears  that  he  was  in  great  need  of  some  money, 
not  that  he  communicated  to  the  defendant  this  special 
necessity. 

II.  In  the  present  case  it  is  not  the  subject  of  dispute 
upon  the  evidence,  nor  is  there  anything  in  the  findings  con- 
tradictory to  the  following  positions : 

1st.  That  the  agreements  were  in  the  form  in  which  the 
parties  intended  they  should  be. 

2d.  That  there  was  neither  fraud,  accident,  nor  mistake, 
which  prevented  the  carrying  out  of  the  agreement. 

3d.  That  there  is  nothing  in  the  case  to  warrant  an  attack 
upon  the  consideration  of  the  transaction  upon  the  ground 
that  it  was  usurious. 

1.  The  court  will  never  intend  that  the  parties  designed  to 
make  an  usurious  agreement.  This  court  has  adjudged  that 
in  order  to  prove  the  usurious  character  of  a  mortgage,  it  is 
not  sufficint  to  show  that  at  the  time  it  was  given  a  less  sum 
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than  the  amount  of  its  condition  was  paid  by  the  mortgagee 
to  the  mortgagor.  There  must  be  evidence  of  an  intention 
to  reserve  more  than  the  lawful  interest  (Sooth  agt.  Sweezey, 
8  N.  Y.,  276). 

So  it  has  been  held  that  the  grantor,  in  an  absolute  con- 
veyance of  land,  not  alleging  fraud  or  mistake,  cannot  prove 
by  parol  that  the  grant  was  in  trust  for  himself  (Sturtevant 
agt.  Sturtevant,  20  N.  Y.,  39). 

2.  There  is  no  difficulty  in  this  case  in  determining  from  the 
face  of  the  written  agreement  whether  it  was  intended  to 
secure  to  the  plaintiff  a  right  to  re-purchase  or  a  right  of 
redemption. 

3.  In  many  of  the  cases  there  is  a  doubt  upon  the  face  of 
the  agreement  whether  the  parties  intended  to  make  what 
in  some  of  the  cases  is  called  a  conditional  sale  or  defeasible 
purchase,  and  in  such  a  case,  to  determine  the  construction 
to  be  placed  upon  the  written  instrument,  the  court  will  look 
upon  the  relation  existing  between  the  parties  and  the  nego- 
tiations leading  to  the  contracts  ;  but  in  a  case  of  this  charac- 
ter, where  the  agreement  is  clear  upon  its  face,  there  is  no 
occasion  to  look  outside  of  the  papers ;  there  is  no  occasion  to 
violate  that  general  rule  of  evidence,  that  parol  evidence  is 
inadmissable  to  contradict  or  vary  a  written  instrument. 

Here  the  rule  is  to  be  applied,  that  where  the  parties  have 
reduced  their  intentions  to  writing,  the  terms  of  the  written 
instrument,  if  clear  and  unambigious  in  themselves,  are  to  be 
deemed  the  best  evidence  of  what  was  intended,  and  the 
writing  cnnnot  be  contradicted  or  varied  by  parol  evidence 
aiming  to  show  that  something  different  was  designed. 

When  the  writing  is  clear  there  is  no  occasion  to  look  at 
the  surrounding  circumstances,  and  the  pre-existing  relation 
between  the  parties,  to  see  what  they  meant  by  their  written 
expression. 

4.  It    will   not   be    disputed,    that   conditional    sales    or 
defeasible  purchases,  as  they  are  also  commonly  called,  are 
valid,  and  to  be  taken  strictly  as  independent  dealings  be- 
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tween  strangers,  and  the  time  limited  for  the  re-purchase 
must  be  precisely  observed,  or  the  vendor's  right  of  recon- 
veyance of  the  property  will  be  lost  (Saxton  agt.  Hitchcock, 
47  Barl.j  225,  226). 

And  it  is  well  settled,  that  an  agreement  to  reconvey,  with 
or  without  an  advance  in  price,  will  not  turn  an  absolute 
conveyance  into  a  mortgage. 

The  case  of  Alder  son  agt.  White,  (2  De  Gex  and  Jones, 
97-105),  was  a  stronger  case  in  favor  of  the  pretended  mort- 
gage than  the  present,  and  still  the  court  dismissed  the  bill. 
In  that  case,  A  sold  to  B  by  absolute  deed  ;  on  the  same  day 
by  another  instrument,  B  covenanted  that  A  might,  at  or 
upon  the  25th  of  March,  in  any  year,  &c.,  re-purchase  for 
the  same  amount  which  was  the  consideration  in  the  deed 
from  A  to  B.  B  died,  and  his  will  spoke  of  his  purchase 
from  A  as  "  subject  to  redemption"  on  payment  of  ,£4,739, 
and  "interest,"  and  called  it  a  "security"  &c.,  from  which, 
together  with  the  positive  oath  of  A,  that  it  was  intended  as 
a  mortgage,  it  was  insisted  that  it  was  so. 

The  Lord  Chancellor  said :  "  The  rule  of  law  is,  that 
prima  facie  an  absolute  conveyance  containing  nothing  to 
show,  that  the  relation  of  debtor  and  creditor  is  to  exist  be- 
tween the  parties,  does  not  cease  to  be  an  absolute  convey- 
ance, merely  because  the  vendor  stipulates  that  he  shah1  have 
the  right  to  re-purchase  *  *  *  * 

"Here,  the  first  instrument  was  on  the  face  of  it  an  ab- 
solute conveyance ;  the  second  gave  the  right  to  re-purchase 
on  payment,  not  of  what  should  be  due,  but  of  the  full 
amount  of  the  purchase  money,  ^£4,739. 

"The  defendant's  case  is  that  Crump  (the  purchaser)  re- 
fused to  lend,  but  consented  to  purchase,  subject  to  a  right 
of  re-purchase.  Was  it  impossible  that  Newman  (the  vendor) 
should  agree  to  these  terms  ?" 

HI.  There  is  nothing  in  the  evidence  in  this  case  to  show, 
that  the  relation  of  debtor  and  creditor  existed.     The  fact, 
that  the  original  application  was  foi  a  loan  of  money  is  not 
You  XLIL  10 
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inconsistent  with  the  statement,  that  the  defendant  refused 
to  make  the  loan,  and  would  only  deal  in  the  character  of  a 
purchaser.  There  is  nothing  in  the  written  evidence  to  show 
that  a  loan  was  intended. 

The  writing  gave  to  the  plaintiff  the  option  to  determine 
whether  he  would  or  would  not  buy  the  property ;  there  was 
no  obligation  on  his  part  to  buy  the  property. 

If  the  defendant  had  sought  to  convert  these  paper  writings 
into  a  mortgage,  would  not  the  provisions  of  the  written 
agreement  have  prevented  him  from  so  doing  ? 

Under  these  paper  writings  we  submit,  he  would  not  have 
had  a  remedy  against  the  plaintiff  for  a  deficiency  on  a  sale 
(Goodman  agt.  Grierson,  2  Ball  &  J?.,  274). 

In  Holmes  agt.  Fresh,  (9  Missouri,  206),  where  a  loan 
having  been  refused  and  a  conditional  sale  made  at  an  inad- 
equate price,  the  court  held,  that  the  vendee  had  a  right  to 
make  his  own  terms,  and  that  the  contract  would  not  be  set 
aside  in  the  observance  of  evidence,  that  it  was  merely  color- 
able, or  the  result  of  undue  influence  exerted  on  the  vendor 
(bee  Flagg  agt.  Mann,  14  Pick,  467). 

IV.  It  is  submitted,  that  where  the  conclusion  of  law  by 
the  court  or  referee,  can  only  be  sustained  upon  the  assump- 
tion, that  the  defendant  has  been  guilty  of  misdemeanor,  that 
fact  should  be  affirmatively  established,  and  no  presumptions 
should  be  indulged  in,  in  favor  of  a  judgment  (Walsh  agt. 
Powers,  43  N.  Y.,  23;  Duffy  agt.  Masterson,  44  N.  Y., 
556). 

The  judgment  should  be  reversed, 

JOHN  L.  HILL,  for  respondent. 

It  is  too  late  to  question  the  power  of  equity,  to  declare 
an  absolute  conveyance  to  be  a  mortgage  whenever  and  how- 
ever the  fact  appears  that  it  was  so  intended  by  the  parties 
(Van  Dusen  agt.  Worrall,  3  Keyes,  311).  Courts  of  equity 
will  not  limit  themselves  to  the  writings  between  the  parties 
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in  determining  this  question  (King  agt.  Newman,  2  Mumford, 
40 ;  Prince  agt.  Reardon,  1  A.  K.  Marshall,  170;  Oldham  agt. 
Halley,  2  J.  J.  Marshall,  114;  Flagg,  agt.  Mann,  2  Sumner, 
540  ;  same  in  equity  as  14  Pick,  467  ;  Greenl.  Cruise  on  Real 
Prop.,  Title  XV.  Mortgages,  chap.  1  §  38,  note,Ed.  0/1851,  vol. 
2,  p.  92  ;  Robertson  agt.  Campbell,  2  Call.  354  ;  Wharf  agt. 
Howell,  5  Binny,  503 ;  Holmes  agt.  Grant,  8  Paige,  257, 
(*  258),  and  cases  ctfa?  jpos^j.  It  is  not  necessary  that 
there  should  be  any  ground  of  equity,  except  that  parties  so 
intended.  The  fact,  that  the  parties  have  knowingly  given 
the  transaction  the  form  of  a  conditional  sale,  will  not  alter 
this  rule.  Fraud,  accident,  mistake  or  surprise  are  not  the 
only  grounds  upon  the  which  the  courts  proceed  in  such  cases. 
Cook  agt.  Eaton,  (16  Barb.,  439,  citing  Alderson  agt  White, 
2  De  Gex  &  Jones,  97  ;  Hunt  agt.  Rousmanieres,  Admtr.,  1 
Peters,  13,  and  Lord  Dunham  agt.  Child,  1  Brown,  Ch.  92), 
does  not  state  the  true  rule  in  this  class  of  cases.  The  parol 
evidence  does  not  contradict  the  deed.  It  runs  parallel  with 
the  deed.  It  is  not  as  though  we  sought  to  show  the  con- 
verse. In  such  case,  it  would  contradict  (I  Hilliard  on 
Mortgages,  p.  72).  But  if  it  were  necessary  to  proceed  on  the 
ground  of  fraud,  the  case  can  be  sustained.  There  was  an 
agreement  partly  performed.  To  adhere  to  the  old  rule  at 
law  would  be  to  turn  the  statute  of  frauds  into  an  instru- 
ment of  fraud  and  oppression  (Ryan  agt  Doz,  34  N.  Y.f 
307). 

But  the  court  was  justified  in  considering  the  fact  found 
upon  parol  evidence  or  other  grounds.  The  writings  between 
the  parties  were  void.  They  were  only  a  cover  for  the  usuiy 
(2  Cow.  &  Hills'  notes  to  Phil,  on  Ev.,  1447  ;  1  R.  S.,  772, 
^  5).  We  alleged  the  usury  simply  to  open  the  transaction  to 
the  inspection  of  the  court ;  but  we  disavowed  its  further 
effect  upon  the  transaction. 

The  only  difficulty  in  this  class  of  cases,  consists  in  dis- 
tinguishing a  mortgage  from  a  conditional  sale.  If  "  the  re- 
lation of  debtor  and  creditor  exists,"  "  if  the  real  transaction 


148  NEW  YORK  PRACTICE  REPORTS. 

Horn  agt.  Keteltas. 

was  a  loan,"  "if  the  instrument  was  intended  as  security 
for  a  debt,"  "  if  the  intention  appear  to  make  the  estate 
redeemable,"  it  is  a  mortgage  (Robinson  agt.  Cropsy,  2  Ed. 
Ch.,  138  ;  Id.,  6  Paige  ;  Clark  agt.  Henry,  2  Cow.,  324 ; 
Holmes  agt.  Grant,  2  Cow.,  324  5  Walker  agt.  Murray  31 
N.  Y.,  401).  The  following  facts  existing  in  this  case  have 
been  held  criteria  to  indicate  a  mortgage.  (1.)  Defendant  was 
was  a  money  lender  (Conway's  Exrs.  agt.  Alexander,  1 
Cranck,  237).  (2.)  Plaintiff  was  in  great  pecuniary  embarrass- 
ment (Holmes  agt.  Grant,  8  Paige,  257  ;  Stoever  agt.  Stoever, 
9  Serg.  &  Eawle,  447 ;  Hall  agt.  Van  Cleve,  UN.  Y., 
Leg.  Obs.,  283 ;  Crane  agt.  Bonnell,  1  Green's  Chan.  Hep., 
267  ;  Conway's  Exrs.  agt.  Alexander,  7  Cranch,  240  ;  Clark 
Henry,  2  Cow.,  324;  Vernon  agt.  Bethill,  2  Eden.,  110; 
Skinner  agt.  Miller,  5  Littels,  88  ;  McDonald  agt.  McLeod, 
1  Jred.  !?£.,  226;  Poindexter  agt.  Me  Cannon,  1  Ztev.,  JE^., 
373  ;  Kunbrough  agt.  StouYA,  2  Jd.,  562).  (3.)  Plaintiff's 
aplication  was  for  a  loan  (Holmes  agt.  Grant,  2  Cow.  324 ; 
Eobinson  agt.  Cropsey,  2  Ed.  Ch.,  138  ;  Conway's  Exrs. 
agt.  Alexander,  7  Cranch,  237  ;  Thompson  agt.  Davenport, 
1  TFas/a.,  125;  Jrf.,  14).  (4.)  Plaintiff' remains  in  possession. 
(5.)  There  was  excessive  inadequacy  of  price,  (consideration 
$10,000,  value  $20,000).  (2  Greenl  Cruise  on  Eeal  Prop., 
Title  XV.  Mort.  chap.  1,  §  38,  note ;  C7ar&  agt.  Henry,  2 
Cow.  ,324 ;  Conway's  Exrs.  agt.  Alexander,  7  Cranch,  237 ; 
.F%#  agt.  Mann,  2  Sum.,  537  ;  14  Pick.  467  ;  JFAar/  agt. 
Howell,  5  Binny,  503 ;  Holmes  agt.  Grant,  8  Paige,  257  ; 
Glover  agt.  Payne,  19  Wend,  520;  Edrington  agt.  Harper,  3 
ef.  ef.  Marshall,  354  ;  Tfefii  agt.  Peterson,  7  Humph.,  435  ;  3 
TFatts,  197;  2  j;  /.  Marshall,  114;  1  j&few,  58,  169;  11 
JT.  F.,  ie0.,  0*5.,  282;  6  Jfcfc.,  482  ;  19  Fes.  Jr.,  413  ; 
P0w>.  0w  .M0r£.  138,  wofe,  1).  (6.)  To  these  circumstances  may 
be  added  others  developed  by  the  evidence.  For  example  : 
The  most  serious  difficulty  for  the  parties  was,  how  to  fix 
the  usury  question :  Plaintiff  paid  the  expenses  of  examining 
the  title  in  pursuance  of  custom  between  borrowers  and  lend- 
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ers  on  real  estate  :  Plaintiff  pays  interest  upon  the  loan,  and 
the  taxes  for  one  year :  Defendant  avoided  giving  covenants 
of  title — when  he  came  to  convey  to  Dunscomb. 

All  such  conveyances  are  narrowly  watched  (Glover  agt. 
Payne,  19  Wend.,  520 ;  Clark  agt.  Henri/,  2  Cow.,  324 ; 
Longuet  agt.  Scawen,  1  Ves.  sr.,  402),  and  if  it  be  even 
doubtful  upon  the  face  of  the  transaction,  whether  a 
mortgage  was  intended,  courts  will  preserve  the  equity  of 
redemption  (2  Greenl.  Cruise,  (supra),  Dev.  Eq,,  373 ;  5  Lit., 
88  j  2  J}  J.  Marshall,  471  ;  3  Id.,  354 ;  1  Greene,  Ch.  264  ; 
Holmes  agt.  Grant,  8  Paige,  257 ;  Flagg  agt.  Mann,  14 
Pick,  464  j  1  Kent  Com.,  *144).  Judge  STORY,  in  Flagg 
agt.  Mann,  (2  Sum.,  p.  355),  says,  that  the  burden  of  proof 
rests  upon  the  defendant. 

Plaintiff  did  not  rely  upon  the  writing  between  Keteltas 
&  Pelton  to  make  out  a  defeasance.  He  relied  upon  the 
oral  agreement  with  himself.  The  writing  was  void  as  a 
cover  for  usury  (supra). 

It  was  immaterial,  that  the  writing  with  Pelton  was  two 
days  later  than  the  deed,  even  if  we  are  to  look  to  that 
(Crane  agt.  Bonnell,  supra ;  4  Kent  Com.,  160,  *141). 

It  was  unimportant  that  it  ran  to  Pelton  instead  of  Horn 
(1  JV.  Y.  Stat.  at  Large,  p.  677,  §  53 ;  Ford  agt.  Harrington, 
16  N.  Y.,  285  ;  Roach  agt.  Cosine,  9  Wend.,  232 ;  Slee  agt, 
Manhattan  Co.,  1  Paige,  56  ;  Weed  agt.  Stevenson,  Clarke, 
Ch.,  166 ;  Holmes  agt.  Grant,  (supra). 

The  relation  of  debtor  aud  creditor  was  created.  The 
simplest  test  is  to  imagine  what  plaintiff  could  have  said  in 
defense  to  a  foreclosure  by  defendant  seeking  to  charge  him 
with  deficiency.  He  could  only  have  said:  u there  is  no 
covenant  to  repay" — and  this  was  not  necessary  (Hone  agt. 
Fisher,  2  Barb.  Ch.,  570 ;  9  Serg.  &  Eawle,  428 ;  2  Atk., 
296;  2  Wash.,  14;  Flagg  agt.  Mann,  14  Pick.,  467;  1  E. 
S.,  738,  §  130).  On  the  other  hand,  he  would  have  been 
met  by  the  positive  testimony  of  Pelton,  that  it  was  a  loan ; 
by  equally  clear  proof  that  he  had  refused  to  entertain  the 
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idea  of  selling ;  that  he  called  the  property  his  own  in  his 
contracts  for  filling  and  grading,  after  the  expiration  of  the 
year.  Omitting  many  other  items  of  proof,  how  would  he 
have  appeared  in  view  of  his  payment  of  two  installments 
tf  interest  arid  the  taxes  for  1859  ? 

Plaintiff's  remedy  was  by  a  personal  action  (Whittick  agt. 
Rane,  I  Paige,  202). 

The  facts  -have  been  settled  according  to  the  findings  of 
Judge  GILBERT.  The  evidence  was  conflicting.  This  court 
cannot  interfere  (Cox  agt.  James,  4  Alby.  Law  Jour.,  127 ; 
Austin  agt.  Steamboat  Co.,  43  N.  Y.,  75 ;  Erown  agt. 
Vredenburgh,  43  N.  Y.,  195). 

The  parol  evidence  was  not  objected  to. 

ALLEN,  J. — The  action  is  for  an  equitable  relief,  and 
especially  for  an  accounting  by  the  defendant  for  the  rents 
and  profits,  and  the  avails  of  the  sale  of  lands  in  Brooklyn, 
conveyed  by  the  plaintiff  to  the  defendant  by  deed,  absolute 
upon  its  face,  but  which  the  plaintiff  claims  was  intended  as 
a  mortgage  to  secure  a  loan  of  money. 

In  1859,  the  plaintiff  applied  to  the  defendant  for  a  loan 
of  ten  thousand  dollars,  upon  the  security  of  the  property, 
and  after  some  negotiation,  the  sum  required  was  advanced 
to  the  plaintiff  upon  the  delivery  of  an  absolute  deed,  the 
defendant  by  an  agreement  executed  and  delivered  simul- 
taneously with  the  deed,  but-  bearing  date  a  day  or  two 
later,  covenanting  to  sell  and  convey  the  same  property  to 
Mr.  Pelton,  upon  the  payment  by  him  within  one  year,  of 
twelve  thousand  five  hundred  dollars,  and  interest  thereon, 
together  with  all  taxes  and  assessments  upon  the  premises, 
which  the  defendant  should  have  paid. 

The  premises  greatly  exceeded  in  value  the  consideration 
paid  for  the  deed.  The  grantee,  Horn  was  embarrassed  and 
straightened  for  money.  Mr.  Pelton,  the  covenantee  in  the 
defendant's  agreement,  was  his  counsel  in  the  transaction, 
aiding  him  in  procuring  the  loan,  and  his  testimony  as  well 
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as  that  of  the  plaintiff  was,  that  the  agreement  was  taken 
by  him  for  the  use  and  benefit,  and  as  the  agent  of  the  plain- 
tiff and  to  avoid  the  question  of  usury  which  it  was  supposed 
Horn  could  raise  if  the  agreement  to  reconvey  was  directly 
to  him;  and  the  judge  has  found,  that  the  transaction  took 
that  form  for  that  reason,  and  no  other.  This  one  circum- 
stance tending  strongly  to  show,  that  the  parties  regarded 
the  advance  of  the  money  as  a  loan,  and  the  conveyance  a 
mortgage. 

The  judge  has  found  upon  testimony  somewhat  conflict- 
ing, but  greatly  preponderating  in  connection  with  surround- 
ing circumstances,  in  favor  of  the  findings  that  the  advance  of 
money  was  a  loan,  to  be  repaid  at  the  end  of  one  year ;  that 
the  deed  was  delivered  to  and  accepted  by  the  defendant  as  a 
security  for  the  repayment  of  the  loan,  with  an  additional 
sum  agreed  upon,  and  not  as  an  absolute  sale  and  convey- 
ance of  the  property,  and  that  the  agreement  for  a  convey- 
ance to  Pelton,  was  for  the  benefit  of  the  plaintiff,  and  in 
place  of  an  agreement  to  reconvey  directly  to  him,  and 
for  the  reason  before  stated,  and  that  the  papers  were 
delivered  simultaneously,  and  as  parts  of  one  transaction, 
and  as  a  conclusion  of  law,  it  was  adjudged,  that  the  plain- 
tiff was  entitled  to  the  account  demanded,  the  property 
having  been -sold  and  a  redemption  impossible. 

It  is  now  too  late  to  controvert  the  proposition  that  a  deed 
absolute  upon  its  face  may  in  equity  be  shown  by  parol  or 
other  extrinsic  evidence  to  have  been  intended  as  a  mort- 
gage and  fraud,  or  mistake  in  the  preparation,  or  as  to  the 
form  of  the  instrument,  is  not  an  essential  element  in  an 
action  for  relief  and  to  give  effect  to  the  intention  of  the 
parties.  The  courts  of  this  state  are  fully  committed  to  the 
doctrine,  and  whatever  may  be  the  rule  in  other  states,  here 
in  passing  upon  the  question,  we  have  only  to  stand  upon 
the  safe  maxim  of  stare  decisis. 

It  is  not  enough  in  view  of  the  fact,  that  the  adjudications 
have  entered  into  and  controlled  business  transactions  and 
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become  a  rule  of  propriety  to  authorize  a  re-consideration  of 
the  questions  that  the  rule  has  been  authoritatively  adjudged 
otherwise  as  a  rule  of  evidence  in  common  law  courts,  and 
that  eminent  judges  contended  earnestly  against  its  adoption 
as  a  rule  in  courts  of  equity.  Notwithstanding  their  pro- 
tests the  rule  haa  been,  upon  the  fullest  consideration,  delib- 
erately established,  and  cannot  now  be  lightly  departed 
from. 

The  principle  was  recognized  by  the  Chancellor  in  Holmes 
agt.  Grant  (8  Paige,  243),  although  it  was  not  applied  in 
that  case,  and  had  been  before  overruled  under  like  circum- 
stances (Robinson  agt.  Cropsey,  2  Ed.  Cliy.  E.  138,  affirmed, 
6  Paige,  480).  It  was  expressly  adjudged  in  Strong  agt. 
Stewart,  (4  J.  C.  jR.,  167),  that  parol  evidence  was  admissible 
to  show  that  a  mortgage  was  intended  by  an  assignment  ab- 
solute in  terms,  and  to  the  same  effect  is  Clark  agt.  Henry,  (2 
Cow.,  324),  which  was  followed  by  this  court  in  Murray  agt. 
Walker  (31  N.  Y.,  399).  In  Hodges  agt.  Tenn.  Mar.  and 
Fire  Ins.  Co.,  (4  Seld.,  416)  the  court  say  that  from  an  early 
day,  in  this  state,  the  rule  that  parol  evidence  is  admissible 
for  the  purpose  named,  has  been  established  as  the  law  of 
our  courts  of  equity,  and  is  not  fitting  that  the  question 
should  be  re-examined,  and  the  cases  in  which  it  has  been  'so 
adjudged  are  cited  with  approval ;  and  in  Sturtevant  agt. 
Sturtevant,  (20  N.  Y.,  39),  the  same  judge  delivering  the 
opinion  in  the  case  last  cited,  distinguishes  between  the  case 
of  a  mortgage  and  trust,  and  it  was  decided  that  while  a  deed 
absolute  in  terms  could  be  shown  to  be  a  mortgage,  a  trust 
in  favor  of  the  grantor  could  not  be  established  by  parol. 
( And  see  Despard  agt.  Wallbridge,  15  N.  Y.,  374).  The  rule 
does  not  conflict  with  that  other  rule  which  forbids  that  a 
deed  or  other  written  instrument  shall  not  be  contradicted  or 
varied  by  parol  evidence. 

The  instrument  is  equally  valid  whether  intended  as  an 
absolute  conveyance  or  a  mortgage,  effect  is  only  given  to  it 
according  to  the  intent  of  the  parties,  and  courts  of  equity 
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will  always  look  through  the  forms  of  a  transaction  and  give 
effect  to  it  so  as  to  carry  out  the  substantial  intent  of  the 
parties. 

It  is  not  objected  that  the  agency  of  Pelton  for  the  plain- 
tiff in  the  transaction  could  not  be  shown  by  parol,  and  that 
fact  being  established,  the  only  question  was  whether  the 
agreement  with  Pelton,  which  was  in  truth  with  the  plain- 
tiff, was  intended  simply  as  an  agreement  to  re-sell  the 
premises  at  an  advanced  price  or  a  defeasance,  giving  a  right 
of  redemption.  The  fact  being  established  by  competent 
evidence  that  the  money  advanced  as  a  loan  and  not  in  the 
purchase  of  the  lands,  the  relation  of  debtor  and  creditor  was 
established,  and  that  relation  being  established,  it  necessarily 
followed  that  the  conveyance  in  connection  with  the  agree- 
ment to  re-convey  was  intended  by  the  parties  as,  and  was  a 
security  for  the  debt;  and  the  maxim,  "Once  a  mortgage, 
always  a  mortgage,"  secured  the  debtor  a  right  of  redemp- 
tion until  his  equity  was  foreclosed  by  the  judgment  of  a 
court  of  competent  jurisdiction  (Newcomb  agt.  Bonham,  1 
Vern.,  7  ;  Clark  agt.  Henry,  supra). 

That  there  was  no  agreement  in  the  defeasance  for  the 
payment  of  the  debt,  is  a  circumstance  entitled  to  consider- 
able weight,  as  tending  to  show  that  the  conveyance  was 
not  intended  as  a  mortgage,  and  that  the  relation  of  debtor 
and  creditor  did  not  exist.  But  it  is  only  one  of  several 
circumstances  to  be  considered,  and  is  not  conclusive,  and 
the  judgment  of  the  court  below,  upon  the  question  of  fact, 
the  decision  of  which  involved  the  consideration  of  this,  and 
the  other  circumstances,  and  the  whole  evidence  in  the  case, 
is  conclusive. 

In  Conways  Executors  agt.  Alexander,  (7  Cranch.,  218), 
Ch.  J".,  MARSHALL  says :  "The  want  of  a  covenant  to  repay 
the  money,  is  not  complete  evidence,  that  a  conditional  sale 
was  intended,  but  as  a  circumstance  of  no  inconsiderable  im- 
portance." 

And  see  per  PUTMAN,  J.,  in  Flagg  agt.  Mann,  (14  Pick., 
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467).  The  question  in  this  as  in  every  case,  was,  whether 
the  contract,  was  a  security  for  the  repayment  of  the  money, 
or  an  actual  sale,  and  the  evidence  fully  sustains  the  judg- 
ment of  the  court  below,  that  it  was  a  mere  security.  The 
judgment  is  favorable  to  the  defendant.  The  security  might 
properly  have  been  invalidated  for  usury  and  the  plaintiff 
had  judgment  for  the  proceeds  of  the  sale  of  the  lands  with- 
out deducting  the  money  lent.  But  equity  has  been  done, 
the  defendant  has  been  repaid  by  the  money  loaned,  with  in- 
terest, and  the  plaintiff  has  judgment,  for  the  residue  of  the 
purchase  money  for  which  the  mortgaged  premises  were  sold, 
and  the  plaintiff  does  not  complain. 

The  judgment  must  be  affirmed. 

All  the  judges  concurred. 
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N.  Y.  SUPERIOR  COURT. 

JAMES  E.   LYON,  plaintiff  and  respondent,  agt.  JAMES  M. 
et  al.j  defendants  and  appellants. 


A  supplemental  pleading,  can  only  be  allowed  by  tbe  court,  on  motion.     It  should  not 

be  allowed  at  the  trial. 
Consequently,  section  272  of  the  Code,  which  confers  upon  referees  the  same  power 

to  allow  amendments  to  any  pleading,  and  to  the  summons,  as  the  court  possesses 

upon  the  trial,  does  not  apply  to  a  supplemental  pleading. 
Where  the  complaint  alleges  a  conversion  of  personal  property  in  general  terms, 

but  also  sets  forth  sufficient  facts  upon  which,  when  proved,  plaintiff  may  fall 

back  and  recover  as  upon  contract,  defendants  on  motion,  should  be  allowed,  on 

such  term?  as  may  be  just,  to  plead,  by  supplemental  answer  their  discharge  in 

bankruptcy,  obtained  since  joinder  of  issue  in  the  action. 

General  Term,  June  1871. 

Before  JONES,  P.  J.}  McCuNN  and  FREEDMAN,  JJ. 

APPEAL  from  order  at  special  term,  denying  defendants' 
motion  to  be  permitted  to  plead,  by  supplemental  answer, 
their  discharge  in  bankruptcy  obtained  since  joinder  of  issue 
in  the  action. 

The  complaint  alleged  a  conversion  of  certain  stock  depos- 
ited by  plaintiff  with  defendants. 

At  the  time  of  said  motion  the  trial  of  the  action  was 
pending  before  a  referee.  The  motion  was  denied  upon 
the  sole  ground,  that  it  appeared  to  the  court,  "  that  the 
suit  is  in  tort,  for  the  wrongful  conversion  of  property,  and 
that  no  recovery  can  be  had  therein,  except  in  tort,  and 
that  said  discharge  would  not,  in  any  event,  be  a  bar." 

PEABODY  &  BAKER,  for  appellant. 
TITUS  B.  ELDRIDGE,  for  respondent. 
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By  the  court,  FREEDMAN,  J. — A  supplemental  pleading  can 
be  allowed  only  by  the  court,  on  motion.  It  should  not  be 
allowed  at  the  trial  (Garner  agt.  Hannah,  6  Duer.,  262). 

Consequently,  section  272,  of  the  Code  which  confers  upon 
referees  the  same  power  to  allow  amendments  to  any  plead- 
ing, and  to  the  summons,  as  the  court  possesses  upon  the 
trial  does  not  apply  to  this  case. 

The  cases,  and  the  manner  in  which  a  supplemental  an- 
swer is  to  be  ah1  owed  are  prescribed  by  section  177  of  the 
Code,  and  the  practice  is  upon  a  case  being  made  within  the 
terms  of  that  section,  to  grant  the  order  almost  as  a  matter 
of  course.  If  the  sufficiency  of  the  proposed  answer  is  a 
matter  of  doubt,  the  court  will  not  prejudge  the  irmtter  on 
such  motion,  but  permit  the  defense  to  be  made  upon  such 
terms  as  are  deemed  just  (Hoyt  agt.  Sheldon,  4  Abb.,  39  ;  s.  c. 
6  Duer,  ]  61 ;  Palmer  agt.  Murray,  18  How.,  545 •  Morell  agt. 
Garelly,  16  Abb.,  269;  Stewart  agt.  Isidor,  5  Abb.  N.  S.,  69.) 

The  defendants,  Kerr  and  Farr,  were  not  only .  regular  in 
their  application,  but,  it  seems  to  me,  made  out  a  sufficient 
case  within  the  terms  of  section  177  (as  amended  in  1866), 
and  the  principle  established  by  the  authorities  above  cited. 

The  complaint,  it  is  tree,  alleges  a  conversion  in  general 
terms,  but  it  also  sets  forth  sufficient  facts  upon  which, 
when  proved,  plaintiff  may  fall  back  and  recover  upon 
contract.  This  precise  point  has  been  determined  by  the 
court  of  appeals  in  Conaughty  agt.  Nichols  (42  N.  Y.,  83). 
The  effect  and  applicability  of  the  discharge  in  bankruptcy 
will  depend,  therefore,  rather  upon  the  proof  at  the  trial, 
than  upon  the  form  of  the  complaint. 

The  order  appealed  from,  should  be  reversed,  and  the 
defendant,  Ken*  and  Farr  severally  permitted,  upon  payment 
of  ten  dollars,  to  plead  by  way  of  supplemental  answer  their 
respective  discharges.  Such  permission  should  also  be  con- 
ditioned to  be  without  prejudice  to  the  proceedings  already 
had  before  the  referee. 
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The  People  agt.  Clnte. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  THE  CITY  OF  ALBANY,  and  GEORGE  H. 
THACHER,  agt.  JACOB  H.  CLUTE,  County  Judge  of  Albany 
County,  and  JOSEPH  H.  RAMSAY. 


A  writ  of  prohibition  should  not  be  resorted  to  where  there  exists  another  ade- 
quate remedy. 

A  writ  of  prohibition  issued  against  a  county  judge  to  prohibit  him  from  pro- 
ceeding further  upon  an  application  to  bond  a  city  or  town  for  railroad 
purposes  will  be  vacated*  and  set  aside  on  the  ground  that  the  statute  and 
amendments  under  which  these  proceedings  for  bonding  the  property  -of  a 
city  or  town  for  railroad  purposes  are  taken,  furnish  and  provide  a  com- 
plete mode  of  review  by  certiorari,  which  is  adequate  to  redress  any  wrong 
or  correct  any  error  which  may  occur  in  the  proceedings 


Troy  Special  Term,  December  12th,  1871. 

INGALLS,  Justice. 

THIS  is  a  motion  to  vacate  a  writ  of  prohibition  granted  in 
the  above  matter  to  prevent  the  county  judge  from  proceed- 
ing further  upon  the  application  to  bond  the  city  of  Albany 
for  railroad  purposes. 

R.  W.  PECKHAM,  Jr.,  N.  C.  MOAK,  and  LYMAN  TREMAIN, 
for  the  motion. 

MATTHEW  HALE,  SAMUEL  HAND,  and  JOHN  H.  REY- 
NOLDS, in  opposition. 

INGALLS,  J. — The  writ  of  prohibition,  although  borrowed 
from  the  common  law  of  England,  from  which  we  have  de- 
rived so  much  that  is  valuable  in  our  jurisprudence,  is 
expressly  recognized  in  the  Revised  Statutes  of  this  state, 
where  the  practice  under  it  is  regulated  (See  3d  vol.  E.  S.t 
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page  899,  5th  ed).  It  is  also  preserved  by  the  471st  section 
of  the  Code.  The  antiquity  of  this  remedy  detracts  nothing 
from  its  value  any  more  than  in  regard  to  habeas  corpus, 
mandamus,  ne  exeat,  and  injunction,  all  of  which  remedies 
have  been  incorporated  into  and  have  become  so  necessary  a 
part  of  our  judicial  system.  The  writ  of  prohibition  has 
been  less  frequently  resorted  to  than  the  other  remedies  above 
mentioned,  because  the  occasion  therefor  rarely  occurs  where 
there  does  not  exist  another  remedy  more  usual  and  con- 
venient. But  there  occasionally  occurs  a  state  of  facts,  and 
an  emergency,  when  this  remedy  is  remarkably  appropriate 
and  its  operation  salutary.  Hence  the  infrequency  of  its 
use  argues  nothing  against  the  validity  or  value  of  the  pro- 
cess when  appropriately  applied.  There  is  ordinarily  but 
little  ground  to  apprehend  that  serious  injury  or  even  incon- 
venience will  arise  from  a  resort  to  either  of  the  remedies 
above  mentioned,  because  the  court  or  officer  who  grants  the 
same  can  be  applied  to  without  delay,  to  modify  or  vacate 
the  same.  Aud  if  a  proper  motive  actuates  the  tribunal  in 
allowing  the  process,  a  corresponding  motive  will  induce  it 
to  modify  or  vacate  the  same  when  the  case  requires  it. 

The  courts  have  obviously  been  unwilling  to  encourage  a 
too  frequent  resort  to  this  writ,  doubtless  in  order  to  avoid 
any  abuse  of  the  process,  and  hence  have  established  certain 
rules  applicable  thereto,  which  are  firmly  and  rigidly  adhered 
to.  One  of  which  is,  that  this  process  shall  not  be  resorted 
to  where  there  exists  another  adequate  remedy  (Ex-parte 
Beaudlacht,  2  Hill,  367).  Judge  COWEN  remarks  :  "  The 
writ  of  prohibition,  like  mandamus,  quo  warranto,  or  certio- 
rari,  ought  not  to  issue  where  there  are  other  remedies  per- 
fectly adequate.  We  have  a  discretion  to  grant  or  deny  the 
writ,  and  it  would,  I  apprehend  in  general,  be  a  very  good 
reason  for  denying  it,  that  the  party  has  a  complete  remedy  in 
some  other  and  more  ordinary  form."  (The  People  ex  rel.  N. 
Y.  S.  Co.  agt.  The  Court  of  Common  Pleas  of  New  York,  43 
Barb.,  278 ;  The  People  ex  rel.  Brownson  agt.  The  Marine 
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Court  of  the  City  of  New  YorJc^  36  Barb.,  341 ;  The  People 
ex  rel.  Smith  agt.  Burnett,  29  How.,  176). 

We  will  proceed  to  determine  whether  the  relators  have 
any  other  remedy  which  is  adequate,  and  which  they  should 
pursue.  The  statute,  as  amended,  under  which  the  proceed- 
ings in  question  are  entertained  by  the  county  judge,  provides 
as  follows :  "  Review  of  proceedings  under  the  acts  hereby 
amended,  shall  be  by  certiorari,  and  no  writ  of  certiorari  shall 
be  allowed  unless  said  writ  shall  be  allowed  within  sixty  days 
after  the  last  publication  of  notice  of  the  judge's  final  deter- 
mination, as  provided  in  section  2  of  this  act,  and  when  such 
judgment  is  so  entered  prior  to  the  passage  of  this  act,  unless 
said  writ  is  allowed  within  sixty  days  after  the  passage  of 
this  act.  On  the  return  of  the  certiorari,  the  court  out  of 
which  the  same  issued,  shall  proceed  to  consider  the  matters 
brought  up  thereby,  and  shall  review  all  questions  of  law 
and  of  fact  determined  for  or  against  either  party  by  the 
county  judge.  And  the  said  courts,  or  court  of  appeals,  in 
appeals  now  pending  and  in  all  future  proceedings,  may  re- 
verse, affirm,  or  modify,  in  all  questions  of  law  or  fact,  his 
final  determination,  or  may  remand  the  whole  matter  back  to 
said  county  judge,  to  be  again  heard  and  determined  on  by 
him.  And  it  may,  by  order,  direct  that  he  proceed  therein 
de  novo,  in  the  same  manner  and  with  the  same  effect  as  if  he 
had  taken  no  action  thereon  ;  or,  it  may  by  such  order 
specify  how  and  in  what  particulars  he  shall  hear  and  deter- 
mine the  same,  on  such  remanding  the  same.  Applications 
for  certiorari  shall  be  on  notice." 

It  is  apparent,  that  the  legislature  intended  to  provide  a 
complete  mode  of  reviewing  such  proceedings,  both  in  regard 
to  the  law  and  the  facts.  The  party  aggrieved  is  entitled, 
by  said  statute,  to  a  review  as  well  in  the  court  of  appeals 
as  in  the  supreme  court,  of  the  questions  ot  fact  and  of  law.  So 
we  perceive,  that  the  remedy  is  adequate  to  redress  any  wrong 
or  correct  any  error  which  may  occur  in  the  proceedings. 
The  affidavits  read  upon  this  motion  disclose  the  fact,  that 
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forty-five  or  fifty  witnesses  have  already  been  examined  before 
the  county  judge  on  behalf  of  the  petitioners,  and  upon  the 
argument  of  this  motion,  it  was  stated  by  one  of  the  counsel, 
that  the  evidence  on  the  part  of  the  petitioners  is  nearly 
concluded,  leaving  substantially  only  such  evidence  as  their 
opponents  desire  to  produce.  It  further  appears,  that  the 
official  term  of  said  judge  expires  on  the  31st  instant,  and 
another  person  is  elected  to  succeed  him  in  said  office  ;  and 
it  is  insisted,  that  serious  embarrassment  will  be  occasioned 
by  a  suspension  of  the  proceedings  until  the  conclusion  of 
the  term  of  office  of  said  judge,  as  it  is  at  least  possible,  that 
all  the  evidence  will  be  required  to  be  retaken  before  another 
officer.  These  are  considerations  proper  to  be  entertained,  so 
far  at  least  as  they  bear  upon  the  exercise  of  discretion  in 
determining  whether  the  writ  should  pe  continued.  To 
jusify  a  departure  from  an  ordinary  and  complete  remedy, 
and  the  adoption  of  one  which  may  be  regarded  somewhat 
extraordinary,  there  should  exist  a  reason  therelor  beyond  the 
mere  fact,  that  it  is  possible,  or  even  probable,  that  the 
ordinary  remedy  may  be  more  expensive.  A  proper  degree 
of  respect  for  a  tribunal,  whose  proceedings  are  sought  to 
be  arrested,  should  always  induce  reasonable  caution  in  ex- 
ercising the  authority  invoked  in  this  matter. 

We  have  been  referred  by  counsel  to  the  case  "  In  the 
Matter  of  the  Application  of  Thomas  Procet  agt.  JOHN  C. 
HULBURT,  County  Judge,  &c.,  (51  Barb.,  313,")  as  an  authority 
in  favor  of  granting  and  continuing  said  writ.  There  ia  a 
marked  distinction  between  the  facts  of  that  case  and  the  one 
under  consideration.  In  the  case  cited  the  proceedings  were 
entertained  by  the  judge  under  a  special  statute  containing 
none  of  the  provisions  in  regard  to  the  mode  of  review, 
prescribed  by  the  statute  in  question.  Again,  in  the  case 
cited,  the  court  held  the  statute,  under  which  these  proceed- 
ings were  entertained,  unconstitutional  and  void.  In  this  case 
the  relators  allege  irregularities  in  the  proceedings  under  a 
statute  which  is  not  assailed  on  the  ground  that  it  is  uncon- 
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stitutional  and  void.  In  the  case  referred  to,  Judge  JAMES, 
in  his  opinion,  remarks :  "  A  writ  of  prohibition  does  not 
issue  of  course,  it  is  always  in  the  discretion  of  the  court, 
and  should  not  issue  when  the  party  has  a  complete  and  ad- 
equate remedy  at  law."  After  a  careful  examination  of  the 
statute  in  question,  and  consideration  of  the  facts  developed 
upon  this  motion,  I  am  convinced,  that  the  rights  of  all 
parties  will  be  more  likely  to  be  protected,  and  their  interests 
promoted,  by  allowing  the  proceedings  to  continue  before  the 
county  judge,  and  then  reviewed  in  the  manner  prescribed 
by  the  statute  under  which  he  acts.  Such  a  course  will  be 
more  harmonious,  much  less  complicated,  arid  better  accord 
with  the  rule  of  law  to  which  we  have  referred.  Having 
disposed  of  this  motion  upon  the  question  above  considered, 
it  is  neither  necessary  or  profitable,  to  discuss  the  other  ques- 
tions argued,  as  they  will  arise  upon  a  review  of  the  proceed- 
ings of  the  county  judge,  before  another  tribunal.  An  order 
must  be  entered  vacating  and  setting  aside  the  writ  of  pro- 
hibition and  all  the  proceedings  under  the  same,  and  allowing 
the  proceedings  before  the  county  judge  to  proceed.  Ten 
dollars  costs  of  this  motion  is  allowed. 

Voi*  XLIL  11 
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The  People  agt.  The^Tobacco  Manufg  Co. 


SUPREME  COURT. 

THE   PEOPLE,    agt.    THE   TOBACCO   MANUFACTURING 
COMPANY. 

THE  State  Attorney  General  in  an  action  by  the  people  against  a  corporation,  haa 
power  and  may  in  his  discretion  discontinue  such  action. 

Before  CARDOZO,  J.}  at  Chambers,  Dec.  1871. 

IN  this  case  a  motion  was  made  to  vacate  the  discontin- 
uance of  the  suit  as  directed  by  Mr.  Champlain,  State 
Attorney  General.  The  Judge  denied  the  motion,  rendering 
the  following  opinion : — The  people,  in  their  sovereign 
capacity,  are  the  only  ones  who  can  claim  the  forfeiture  of 
the  charter  of  a  corporation.  That  is  too  well  settled  to 
need  authority.  They  may  claim  the  forfeiture  or  waive  it, 
and  they  may  waive  it  at  one  time  or  at  another,  either 
before  or  at  any  stage  of  a  proceeding  to  enforce  it.  That 
being  clearly  so,  their  Attorney  General,  in  the  absence  of 
any  expressed  other  will  of  the  legislature,  acting  as  the 
representative  of  the  people,  may  of  course  act  for  them, 
and  exercise  complete  control  of  the  question  how  far  the 
forfeiture  shall  be  insisted  upon,  and  when  he  thinks  that 
the  public  interests  require  that  he  should  prosecute  it  no 
further,  and  make  no  claim  by  reason  of  the  forfeiture,  he 
may,  as  he  did  here,  discontinue  the  suit  and  end  the  same. 
This  view  renders  it  unnecessary  to  examine  the  other 
points  raised  on  the  argument.  The  motion  is  denied. 
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SUPREME  COURT. 
NICHOLAS  STELLAR,  agt.  ABRAHAM  NELLIS. 

IN  an  action  of  assault  and  battery,  evidence  of  acts  done  or  words  spoken  by  the 
plaintiff,  long  before  the  cause  of  action  arose,  is  inadmissible  for  the  purpose  of 
•bowing  provocation  and  mitigating  the  damages ;  yet,  where  such  acts  or  words 
are  a  portion  of  a  series  of  provocations,  frequently  repeated  and  continued  down  to 
the  time  of  the  assault,  they  may  be  proven. 

Fulton  Co.  Special  Term-,  Nov.  27,  1871. 

MOTION  by  plaintiff  to  set  aside  inquisition  in  an  action 
for  assault  and  battery,  in  which  plaintiff  obtained  a  verdict 
for  six  cents  damages. 


o 


J.  GENTER,  attorney  for  plaintiff. 

P.  T.  WEBSTER,  attorney  for  defendant. 

JACKSON,  J.  This  motion  is  based  upon  two  grounds: 
1st,  That  a  man  duly  summoned  as  a  juror  was  discharged 
by  the  sheriff  at  the  private  suggestion  of  the  defendant ; 
and  2nd,  That  evidence  was  improperly  received,  of  provo- 
cation given  by  plaintiff  a  long  time  prior  to  the  assault 
which  was  the  subject  of  the  action. 

The  first  ground  is  not  sustained  by  the  evidence.  The 
sheriff  testifies  that  Conklin,  the  person  referred  to,  was  not 
summoned  as  a  juror,  and  that  no  request  or  suggestion  was 
made  by  the  defendant  or  his  attorney  that  he  should  be  dis- 
charged, or  that  he  should  not  be  summoned,  and  the  de- 
fendant and  his  attorney  both  make  affidavit  that  they  made 
no  such  request  or  suggestion.  This  evidence  overcomes 
that  presented  by  the  plaintiff  in  support  of  the  allegation. 
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The  facts  in  regard  to  the  other  ground  of  the  motion  are 
these: 

The  defendant  testified  upon  the  inquisition  that,  at  the 
time  of  the  assault  and  before  he  struck  the  plaintiff,  the 
plaintiff  charged  him  with  stealing,  and  used  other  insulting 
and  abusive  language.  This  was  denied  by  the  plaintiff,  and 
thus  the  evidence  in  relation  to  such  alleged  provocation 
was  conflicting,  and  it  became  a  question  for  the  jury  to  de- 
termine, whether  or  not  such  provocation  was  given  by  the 
plaintiff. 

While  it  is  well  settled  by  the  case  of  Lee  agt.  Woolsey 
(19  Johns.,  319),  and  several  other  cases,  that  evidence  of 
acts  done  or  words  spoken  by  the  plaintiff,  long  before  the 
cause  of  action  arose,  is  inadmissible  for  the  purpose  of  showing 
provocation  and  mitigating  the  damages,  yet  where  such  acts 
or  words  are  a  portion  of  a  series  of  provocations  frequently 
repeated,  and  continued  down  to  the  time  of  the  assault, 
they  may  be  proven  (Richardson  agt.  Northrup,  (56  Barb., 
109),  "as  was  said  by  justice  FOSTER  in  this  case,  each  suc- 
cessive repetition  of  the  provocation  must  necessarily  be- 
come more  annoying  and  exciting,  and  although  there  may 
be  no  motive  or  spirit  of  revenge  on  the  part  of  the  defend- 
ant, the  excitement  at  each  repetition  of  the  provocation  be- 
comes more  intense  and  unbearable,  and,  in  my  judgment, 
presents  a  much  stronger  case  of  mitigation  than  when  the 
actionable  words  were  uttered  (the  action  was  slander) 
upon  the  first  provocation  which  he  receives." 

The  defendant  had  a  right  to  assume  for  all  purposes  of 
the  trial,  that  the  jury  would  find  in  his  favor  upon  the 
question,  whether  the  alleged  provocation  was  given  at  the 
time  of  the  assault,  and  upon  such  assumption  he  also  had 
the  right,  by  the  authority  of  the  case  just  cited,  to  show,  that 
such  provocation  was  one  of  a  continued  series,  commence- 
ing  a  long  time  before.  The  evidence  objected  to  was,  of 
the  speaking  and  uttering  by  the  plaintiff  at  various  tunes 
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before  the  assault,  the  same  slanderous  and  insulting  words 
in  reference  to  the  defendant  and  within  his  hearing,  which 
were  alleged  to  have  been  spoken  at  the  time  the  assault 
was  committed. 

Such  evidence  was   properly    received.      Motion  denied, 
with  costs. 
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N.  Y.  SUPERIOR  COURT. 

FRANCISCA    KLEIN,  plaintiff   and    appellant,   agt.    GEOKGE 
KLEIN,  defendant  and  respondent. 

In  an  action  for  reparation  from  led  and  board,  brought  by  the  wife  against  the 
husband  for  alleged  cruel  and  inhuman  treatment,  where  the  complaint  charges 
the  defendant  with  great  particularity,  with  a  series  of  scandalous,  indecent  and 
licentious  acts,  committed  with  and  upon  certain  females  other  than  the  plaintiff, 
these  allegations  standing  entirely  by  themselves,  and  no  averment  of  any  fact  or 
circumstance  in  connection  with  which  they  might  have  become  important,  will  be 
stricken  ont. 

General  Tern,  June,  1871. 

Before  JONES,  P.  J.,  McCuNN  and  FREEDMAN,  JJ. 

APPEAL  from  order  made  at  special  term,  requiring  plain- 
tiff to  make  her  complaint  more  definite  and  certain,  and 
also  striking  out  all  allegations  charging  defendant  with  im- 
proper, scandalous  and  licentous  conduct  with  other  females 
than  the  plaintiff. 

N.  GANO  DUNN,  for  plaintiff  and  appellant. 
JAMES  M.  SMITH,  for  defendant  and  respondent. 

By  the  court,  FREEDMAN,  J. — This  is  an  action  for  a  separa- 
tion from  bed  and  board.  By  the  common  law,  a  court  of 
equity  had  no  jurisdiction  to  decree  a  separation  or  limited 
divorce  (Perry  agt.  Perry,  2  Paige,  501).  The  jurisdiction 
is  created  and  the  cases  in  which  an  action  for  a  separation 
or  limited  divorce  may  be  brought,  are  defined  by  statute  (1 
Rev.  Stat.,  146  ;  3  Rev.  Stat.,  5th  ed.,  237).  To  con- 
stitute cruel  and  inhuman  treatment  by  the  husband  of  the 
wife,  or  such  conduct  on  his  part  towards  her,  as  may 
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render  it  unsafe  and  improper  for  her  to  cohabit  with  him, 
within  the  meaning  of  these  terms  as  used  in  the  first  two 
subdivisions  of  the  51st  section  of  the  statute,  bodily  injury, 
or  acts  of  personal  violence  are  not  necessary  (Biliin  agt. 
Bihin,  17  Abb.,  19),  but  the  conduct  or  treatment  must  at 
least  be  such  as  to  create  a  reasonable  apprehension  of 
bodily  hurt,  and  the  causes  for  such  apprehension  must  be 
of  sufficient  importance  (Whispell  agt.  Whispell,  4  Barb., 
217  ;  2  Kent's  Com.,  126). 

The  statute  also  prescribes,  that  the  complaint  in  every 
such  case,  shall  specify  particularly  the  nature  and  circum- 
stances of  the  case  on  which  plaintiff  relies,  and  shall  set 
forth  times  and  places  with  reasonable  certainty.  These 
specific  allegations  present  the  matters  upon  which  issue  is 
to  be  joined.  To  be  issuable,  however,  every  circumstance 
thus  aUeged  must  be  material  in  establishing  some  ground 
recognized  by  the  statute. 

The  allegations  which  were  struck  out  of  the  complaint 
in  this  action,  charged  the  defendant  with  great  particularity 
with  a  series  of  scandalous,  indecent  and  licentious  acts  com- 
mited  with  and  upon  certain  females  other  than  the  plaintiff. 
As  the  action  is  not  for  a  divorce  on  the  ground  of  adultery, 
but  for  a  separation  merely,  these  allegations  are  immaterial, 
unless  they  tend  to  aid  at  least  in  establishing  some  specific 
ground  mentioned  in  the  first  two  subdivisions  of  the  section  of 
the  statute  referred  to.  Standing  entirely  by  themselves,  they 
have  no  such  tendency,  and  there  is  no  averment  of  any  fact 
or  circumstance  in  connection  with  which  they  might  have 
become  important.  It  is  not  charged,  that  the  conduct  com- 
plained of  led  plaintiff  to  apprehend  personal  injury  to 
herself;  she  does  not  complain,  that  it  gave  her  pain.  No 
effect  upon  either  the  body  or  mind  of  the  plaintiff,  her  health 
or  feelings,  is  alleged.  The  only  injury  stated  is,  the  dis- 
grace which  such  conduct  brought  upon  the  plaintiff  and  her 
family.  No  decree  for  separation  can  be  based  upon  that. 
Frequent  intoxication  may  bring  disgrace,  but  cannot  be 
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made  to  work  a  separation.  Nor  do  occasional  outbursts  of 
passion,  from  whatever  cause,  so  long  as  they  do  not  threaten 
bodily  harm,  present  a  ground  for  a  limited  divorce  (Mason 
agt.  Mason,  1  Edw.,  278).  The  allegations  refered  to  were, 
therefore,  properly  sticken  out. 

That  portion  of  the  order,  however,  which  requires  the 
plaintiff  to  make  the  complaint  more  definite  and  certain  by 
stating  at  what  time  or  times,  and  at  what  place  or  places 
the  defendant  contracted  the  diseases  in  the  complaint  men- 
tioned,  is  too  broad  and  must  be  modified  so  as  to  require 
the  plaintiff  to  set  forth  the  time  or  times  and  at  what  place 
or  places  the  defendant  communicated  the  said  diseases  to  the 
plaintiff. 

As  thus  modified,  the  order  appealed  from,  should  be 
affirmed. 
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U.  S.   DISTRICT   COUKT. 

RICHARD  WARREN  and  EDWARD  ROWE,  assignees  of  EDMUND 
P.  SANGER  and  WALTER  SCOTT,  bankrupts,  agt.  THE 
TENTH  NATIONAL  BANK  of  the  city  of  New  York,  and 
MATHEW  T.  BRENNAN,  sheriff  of  the  city  and  county  of 
New  York. 

The  United  States  District  Court  will  not  sustain  a  bill  in  equity  filed  by  the 
assignees  of  involuntary  bankrupts,  to  reach  the  proceeds  of  property  in  the 
sheriff 's  hands,  which  property  was  levied  upon  and  sold  under  judgments  and 
executions  against  the  bankrupts  issued  out  of  a  state  court,  in  favor  of  bona  fide 
judgment  creditors,  who  at  the  time  of  the  levy  had  no  reason  to  believe  that 
there  was  any  fraud  or  collusion  on  the  part  of  the  bankrupts  to  evade  the  effect 
of  the  bankrupt  act,  and  thereby  to  give  the  creditors  a  preference. 

On  the  argument  several  questions  were  argued  and  authorities  cited,  bearing  on 
the  case,  to  wit : 

Itt.  Whether  the  bankrupt  court  could  render  any  decree  which  would  be  binding 
upon  the  sheriff  as  to  property  or  moneys  in  his  official  custody  as  an  officer  of 
the  state  court  ? 

2<2.  Whether  a  bill  in  equity  would  lie  in  such  a  case,  there  being  an  adequate 
remedy  at  law  ? 

3d.  As  to  the  question  of  intent  to  avoid  the  operation  of  the  bankrupt  law,  to 
prefer  or  to  obtain  preference,  &c.  (See  note  at  the  end  of  the  case). 

Southern  District  of  New  York. 

THE  facts  sufficiently  appear  in  the  following  opinion. 

A.  BLUMENSTIEL,  for  the  plaintiff'. 

H.  E.  TREMAIN,  for  the  bank. 

J.'  STERLING  SMITH,  for  the  sheriff. 

BLATCHFORD,  J. — On  a  petition  in  involuntary  bankruptcy 
filed  February  24th,  1871,  in  this  court.  Edmund  P.  Sanger 
and  Walter  Scott  were,  on  the  llth  of  March,  1871,  adjudged 
bankrupts.  The  plaintiffs  were,  on  the  llth  of  April  1871, 
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appointed  assignees,  and  an  assignment  in  the  usual  form  was 
executed  to  them  on  the  14th  April,  1871. 

The  bill  alleges,  that  on  the  12th  January,  1871,  and  within 
four  months  before  the  filing  of  the  petition,  the  bankrupts 
being  insolvent,  with- a  view  to  give  a  preference  to  the 
Tenth  National  Bank  of  the  city  of  New  York,  which  then 
had  a  claim  aginst  them  procured,  or  suffered  their  property 
to  be  seized  on  two  executions,  amounting  respectively  to 
$4,803  47,  and  $5,051  01  issued  out  of  the  supreme  court 
of  the  state  of  New  York,  to  the  sheriff  of  the  city  and  county 
of  New  York  j  that  under  such  executions,  the  said  sheriff  did, 
on  the  12th  of  January,  1871,  levy  upon  and  seize  the  prop- 
erty of  the  said  bankrupts  ;  that  such  executions  were  ob- 
tained upon  actions  brought  in  the  said  supreme  court  by 
the  said  bank,  to  which  the  bankrupts  interposed  no  defense, 
and  in  which  they  suffered  and  permitted  judgment  for  said 
sums  respectively,  to  be  entered  against  them  on  the  12th 
of  January,  3871.  That  the  sheriff,  under  the  instructions 
of  the  bank  remained  in  possession  of  the  property,  until 
after  the  filing  of  the  petition  ;  that  on  the  llth  of  March, 
1871,  an  order  was  made  by  this  court,  that  the  property  be 
sold  under  the  direction  of  the  sheriff,  and  that  he  hold  the 
net  proceeds  of  the  sale  subject  to  the  further  order  of  this 
court,  that  thereupon  the  property  was  sold  at  auction,  and 
the  net  proceeds  amounting  to  $8,910  57  were  received  by  the 
sheriff  who  now  holds  the  same  under  said  order ;  that  the  bank 
refuses  to  release  its  alleged  claim  on  the  moneys  and  its  al- 
leged liens  under  the  executions  ;  that  at  the  time  of  the  enter- 
ing of  the  said  judgments,  and  of  the  issuing  of  the  said  execu- 
tions, and  of  the  said  seizures  thereunder,  and  of  the  said  sales, 
the  defendants,  had  reasonable  cause  to  believe  the  bankrupts 
to  be  insolvent,  and  the  executions  and  seizures  thereunder 
were  issued  and  made  and  procured,  or  suffered  to  be  issued 
and  made  in  fraud  of  the  provisions  of  the  bankruptcy  act, 
and  with  a  view  to  give  the  bank  a  preference  and  to  prevent 
the  property  of  the  bankrupts  from  coming  to  their  assignees 
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in  bankruptcy,  and  to  prevent  the  same  from  being  dis- 
tributed under  the  said  act,  and  to  defeat  the  object  of  and 
impair,  hinder,  impede  and  delay  the  operation  of  said  act, 
and  that  the  defendants,  withhold  and  detain  the  proceeds  of 
the  said  property  from  the  plaintifts,  with  the  intent  and 
object  aforesaid,  and  in  fraud  of  the  said  act.  The  bill  prays, 
that  the  said  seizures  and  executions  may  be  declared  fraud- 
ulent and  void,  that  the  plaintiffs  may  be  declared  to  be 
entitled  to  the  posession  of  the  property  so  seized  or  the  value 
thereof  as  assets  of  the  bankrupts,  and  that  the  plaintiffs  may 
receive  the  same  from  the  defendants.  The  bill  was  filed  on 
the  19th  of  April,  1871. 

The  question  of  fact  principally  contested  in  the  proofs  is, 
as  to  whether  the  bank  at  the  time  the  property  of  the 
bankrupts  was  taken  on  the  executions  had  reasonable  cause 
to  believe  that  the  bankrupts  were  insolvent,  arid  that  the. 
conveyance  and  transfer  of  the  property  of  the  bankrupts 
made  by  such  taking,  was  made  in  fraud  of  the  provisions 
of  the  act,  by  being  made  with  a  view  on  the  part  of  the 
bankrupts,  to  give  the  bank  a  preference  or  to  prevent  their 
property  from  coming  to  their  assignee  in  bankruptcy,  or  to 
prevent  the  same  from  being  distributed  under  the  act,  or  to 
defeat  the  object  of,  or  in  any  way  impair,  hinder,  impede, 
or  delay  the  operation  and  effect  of,  or  to  evade  any  of  the 
provisions  of  the  act. 

On  the  23d  of  August,  1870,  the  bankrupts  under  their 
firm  name  of  E.  P.  Sanger  &  Co.,  made  and  delivered  to  one 
William  H.  M.  Sanger,  their  check  dated  that  day,  drawn 
on  the  Central  National  Bank  of  the  city  of  New  York,  pay- 
able to  the  order  of  the  said  William  H.  M.  Sanger,  for 
$4,891  64.  On  the  24th  of  August,  187D,  they  made  and 
delivered  to  said  William  H.  M.  Sanger  a  like  check  for 
$4,651  37.  These  checks  were  indorsed  and  passed  by 
William  H.  M.  Sanger  to  the  defendants,  the  Tenth  National 
Bank.  On  presentment  at  the  Central  National  Bank, 
payment  of  them  was  refused.  A  suit  was  brought  on  each 
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of  the  checks  against  the  makers  and  the  indorsers.  The 
summons  and  complaint  in  each  of  the  suits  were  served  on 
Edmund  P.  Sanger,  on  the  3d  of  November,  1870,  and  on 
Walter  Scott,  on  the  29th  of  November,  1870.  A  judgment 
was  entered  against  them  in  each  suit,  for  want  of  appear- 
ance and  of  answer,  or  demurrer,  and  against  William  H.  M. 
Sanger,  on  the  12th  of  January,  1871,  the  judgments  being 
severally  for  the  sums  of  $5,051  01  and  $4,803  47.  On 
these  judgments,  the  executions  referred  to  were  on  the  same 
day  issued  and  the  levies  made. 

When  the  deputy  sheriff  made  the  levies,  he  made  a 
demand  for  the  money.  The  debtors  said  in  reply,  that  they 
did  not  have  the  money  at  that  time,  but  expected  to  get  it 
soon.  The  sheriff  held  possession  for  forty-five  days  of  the 
property  levied  on,  and  it  was  then  sold.  The  proceeds  are 
in  the  hands  of  the  sheriff.  When  the  levies  were  made  part 
of  the  property  levied  on,  was  already  under  attachments 
under  process  from  a  state  court. 

The  firm  of  Sanger  and  Scott  failed  in  September,  1870. 
It  did  not  after  that  resume  general  payments  of  its  debts, 
although  it  bought  a  few  bills  of  goods  for  cash.  It  did  not 
after  that  meet  any  of  its  obligations  except  those  specially 
arranged  tor  and  absolutely  necessary  to  carry  on  its  business. 
It  owed  when  it  failed  from  $150,000  to  $200,000.  The 
reason  why  it  did  not  pay  the  amounts  claimed  in  the  suits 
on  the  checks  was  that  it  did  not  have  any  money.  A  few 
days  after  the  executions  were  levied,  according  to  the  bank- 
rupt Sanger's  testimony,  he,  in  a  conversation  with  the  presi- 
dent of  the  bank,  proposed  to  pay  him  $2,500  if  he  would 
withdraw  the  sheriff  and  vacate  the  judgments ;  but  the 
president  refused  to  do  so,  assigning  as  a  reason  that  the 
bankrupts  had  not  settled  with  all  their  creditors,  and  that 
the  bank  had  to  refuse  in  order  to  protect  itself;  but  offered 
to  take  $3,000  in  cash,  and  withdraw  the  sheriff,  but  not 
vacate  the  judgments.  Sanger  says  that  this  offer  was  re- 
fused by  the  bankrupts,  and  that  the  same  offers  on  both 


NEW  YORK  PRACTICE  REPORTS.  173 

/ 

Warren  agt.  The  Tenth  National  Bank. 

sides  were  afterwards  made,  and  refused  several  times.  The 
president  of  the  bank  testifies  that  his  offer  was  to  take 
forty-five  per  cent,  of  the  claims  and  withdraw  the  sheriff, 
and  wait  some  time  for  the  remainder.  From  the  time  it 
was  so  sued,  the  firm  was  not  able  to  pay  the  demands  sued 
on,  and  it  was  not,  from  September,  1 870,  able  to  pay  its 
debts  in  full. 

The  checks  referred  to  were  received  on  deposit  by  the 
bank  from  William  H.  M.  Sanger,  who  kept  an  account  with 
it.  After  the  checks  were  dishonored  and  before  suit  was 
brought  on  them,  the  president  of  the  bank  had  an  interview 
in  regard  to  them  with  the  two  Sangers.  The  substance  of 
the  conversation  was  a  reqnest  for  the  forbearance  of  the 
payment  of  the  checks.  One  of  the  reasons  assigned  for 
the  request  was  that  Edmund  P.  Sanger  was  going  on  nicely 
with  his  business,  and  expected  William  H.  M.  Sanger,  who 
was  his  brother,  to  provide  for  them,  and  that  any  pressure 
on  the  part  of  the  bank  would  embarrass  Edmund  P.  Sanger. 
By  reason  of  promises  made  for  an  earlier  payment  or  settle- 
ment, the  bank  refrained  from  bringing  suit.  The  president 
was  assured  by  William  H.  M.  Sanger  that  his  brother  was 
in  a  most  excellent  condition  ;  that  the  firm  had  failed,  and 
had  compromised  some  time  previously,  but  was  then  going 
on  nicely ;  and  that  it  had  a  large  stock  of  goods  in  process 
of  manufacture,  and  as  soon  as  the  autumn  business  opened 
would  be  able  to  make  satisfactory  arrangements.  After  the 
suit  was  brought,  the  two  Sangers  urged  very  hard  for  an 
extension  of  time,  and  it  was  given. 

The  president  of  the  bank  testifies  that  the  understanding 
he  derived  from  his  conversation  with  the  bankrupt,  Sanger, 
after  the  levies  were  made  was,  that  the  firm  had,  some  time 
before,  compromised  with  its  creditors,  at  forty-five  cents  on 
the  dollar,  and  that  he  had  the  same  understanding  when 
the  suits  were  brought  and  the  judgments  were  obtained, 
and  was  further  informed,  that  the  compromise  would  leave 
them  a  very  handsome  surplus ;  that  they  had  no  considerable 
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amount  to  pay  until  April,  1871 ;  and  that  the  prospect  of 
their  business  was  excellent.  The  president  of  the  bank 
had  no  knowledge,  until  after  the  levies  were  made,  of  the 
existence  of  any  prior  attachment  on  any  of  the  goods  levied 
on.  It  does  not  appear  that  any  officer  of  the  bank,  except 
the  president,  had  anything  to  do  with  any  of  the  trans- 
actions in  question. 

Notwithstanding  the  provision  of  the  35th  section  of  the 
act,  that,  if  the  challanged  transfer  or  conveyance  is  not  made 
in  the  usual  and  ordinary  course  of  business  of  the  debtor, 
the  fact  shall  be  prima  facie  evidence  of  fraud,  I  do  not  see 
in  this  case  any  satisfactory  evidence  that  the  bank  had  any 
reasonable  cause  to  believe  that  the  debtors  intended  by  suf- 
fering the  executions  to  be  levied  to  give  the  bank  a  prefer- 
ence. The  bank  was  put  on  inquiry  by  the  non-payment  of 
the  checks.  It  made  inquiries,  and  made  them  in  the  most 
proper  quarters,  as  to  the  status  and  prospects  of  the  debtors, 
and  as  to  their  relations  to  other  debtors,  if  any. 

The  evidence  rebuts  the  presumption  that  the  bank  in- 
tended to  obtain,  or  supposed  it  was  obtaining,  a  preference 
over  any  creditor  who  had  a  subsisting  enforceable  claim  at 
the  time  ;  or  that  the  debtors  intended  to  give  the  bank,  or 
suffer  it  to  have,  any  snch  preference ;  or  that  the  bank  had 
reasonable  cause  to  believe  that  the  debtors  had  any  such  in- 
tention or  view.  When  the  levies  were  made,  the  debtors 
were  going  on  with  their  business.  They  continued  it  for 
six  weeks  afterwards  before  the  petition  against  them  was 
filed.  It  does  not  appear  that  the  levying  of  the  executions 
broke  up  their  business,  or  suspended  its  continuance.  Al- 
though the  firm  failed  in  September,  1870,  and  did  not  after 
that  pay  its  debts  in  full,  yet  during  the  interval  between 
that  time  and  the  levies,  it  was  making  compromises  as  its 
debts  matured,  at  the  rate  of  forty  five  cents  on  the  dollar, 
to  the  satisfaction  of  those  who  so  compromised,  and  as  I 
understand  the  evidence,  was  disposing  of  its  debts  as  they 
matured  by  such  compromises.  It  does  not  appear  that,  at 
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the  time  of  the  levies,  the  bank  had  reasonable  cause  to 
believe  that  there  were  any  creditors  not  compromised  with, 
and  over  whom  it  could  obtain  a  preference.  What  trans- 
pired after  the  levies  were  made  cannot  affect  the  rights  of 
the  parties.  The  question  is  as  to  what  the  bank  had  reason- 
able cause  to  believe  at  the  time  the  levies  were  made. 

It  results,  therefore,  that  the  bill  must  be  dismissed  with 
costs. 


NOTE.  Upon  the  argument  of  the  foregoing  case,  it  was  contended  npon  the  part 
of  the  sheriff',  that  the  bankrupt  court  could  not  render  any  decree  which  would 
be  binding  upon  the  sheriff  us  to  property  or  moneys  in  his  official  custody  as  an, 
officer  of  the  state  court ;  that  he  was  bound  to  account  to  that  court,  for  any  prop- 
erty taken  under  its  writ,  notwithstanding  any  decision  of  the  U.  S.  district  court, 
that  might  be  made ;  and  that  the  latter  court  was  powerless  to  arrest  property  from 
the  officers  of  another  court  of  competent  jurisdiction.  The  following  cages  among 
others  were  cited  upon  this  point  during  the  argument  (Atkinson  agt.  Purdy, 
Crabbe,  556 ;  Peck  agt.  Jennets,  7  How.,  U.  £.,625;  Johnson  agt.  Bishop,  1  Woolworth, 
C.  C.,  324  ;  Exparte  Schnepf  2  Ben.,  72  ;  Irving  agt.  Hughes,  2  B.  R.,  20 ;  Diggs  agt. 
Wolcott,  4  Cranch,  119  ;  also  In  re  Swarwout,  4  Cranch  ;  I  U.  S.  Stat.  at  Large,  334, 
Sec.  5  ;  In  re  Bernstien,  2  Ben.,  44 ;  Rowland  agt.  Baker.  21  Wend.,  264). 

It  was  also  contended,  that  a  bill  in  equity  would  not  lie,  there  being  adequate 
remedy  at  law  (1  U.  S.  Stat.  at  Large,  80,  Sec.  16  ;  Parsons  agt.  Bedford,  3  Peters, 
446;  Baker  agt.  Riddle,  1  Bald.  C.  C.  R.,  404  ;  Oorden  agt.  Hobart.  2  Snmn.,  405. 
The  cause  of  action  alleged  was  cognizable  at  law  prior  to  and  subsequent  to  the 
judiciary  act,  both  in  England  and  the  United  States  (Thompson  agt.  Freeman,  1 
Term.  Rep.,  155  ;  Singleton  agt.  Butler,  2  B  &  P.,  283  ;  1  Chitty  on  Plead.,  113 ;  7 
B  &  C.,  310  ;  Smith  agt.  Hodson,  4  T.  R.,  211 ;  Bloxam  agt.  Hubbard,  4  East.  407  ; 
Cooper  agt.  Chitty.  1  Burr.,  (a  leading  case) ;  Balm  agt.  Sutlon,  9  Bing.,  471 ; 
Edwards  agt.  Scarsbrook,  32  L.  J.  (N.  S.,)  Part  2  p.  45  ;  Whitmore  agt.  Greene,  13 
M.  dt  W.,  104 ;  Atkinson,  agt.  Purdy,  supra  ;  Beers  agt.  Place,  N.  B.  R. p.  150 ;  2 
Story  on  Const ,  579,  note;  Roberts  agt.  Taliaferro,  7  Clarke,  (Iowa)  110). 

As  to  the  question  of  intent  to  avoid  the  operation  of  the  bankrupt  law,  to  prefer 
or  to  obtain  preference.  &c.,  there  were  cited  or  discussed  (Kohlsaact  agt.  Hoguet, 
5  N.  B.  R.,  159 ;  Hall  agt.  Wager,  Ibid. ;  Black  agt.  Secor,  I  B.  R.,  ,81,  &  2 
Ben.,  196;  In,  re  Ken,  2  B.  R.,  124;  Haskell  agt.  Ingalls,  5  N.  B.  R.,  Scorpe 
agt.  Arnold,  5  N.  B.  R.,  148;  Housberger  agt.  Zibelin,  2  B.  R.,  33;  Waller  agt 
Best,  3  How.,  Ill  ;  In  re  Weeks,  Nat.  B.  R.,  Vol.  4,  No.  15 ;  Smith  agt.  Payne,  6  T. 
R.,  152 ;  In  re  Donaldson,  1  Am.  L.  T.  B.,  5 :  Smith  agt.  Buchanan,  Alby.  Law  Jour., 
Feb.  4,  1871 ;  Wilson  agt.  City  Bank  of  St.  Paul,  5  N.  B.  R.,  270,  (No.  8) ;  Scammon 
agt.  Cole,  Ibid.) 
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SUPREME  COURT. 

DANIEL  D.  FOSTER  and  another,  appellants,  agt.  MAEIA  L. 
CONGER,  respondent. 

If  an  action  is  brought  against  a  married  woman  in  reference  to  her  separate  business 
which  she  carries  on,  it  is  brought  against  her  as  against  any  other  individual. 
The  liability  is  personal,  and  if  a  judgment  is  obtained  upon  it,  it  is  a  personal 
judgment,  to  be  enforced  against  any  property  she  may  have,  liable  to  execution 
as  in  ordinary  cases. 

Therefore,  whether  a  married  woman,  at  the  time  she  contracts  a  debt  in  reference 
to  her  separate  business,  has  any  separate  property  or  estate  of  her  own,  is  not  of 
the  slightest  consequence  in  reference  to  sustaining  an  action  against  her  for  such 
debt.  It  is  a  personal  obligation  and  liability  for  which  she  alone  is  responsible 
under  the  statutes  of  1860-1862. 

Fourth  Department,  General  Term,  June  1871. 

Present,  MULLEN,  P.  J.,  JOHNSON  and  TALCOTT,  JJ. 

Argued  September,  1871. 

Decided  November,  1871. 

APPEAL  from  a  judgment  against  plaintiffs  at  special  term. 

IRVING  G-.  VANN,  for  appellants. 
F.  DAVID,  for  respondent. 

~By  the  court,  JOHNSON,  J. — The  conclusion  of  law  drawn 
by  the  referee  is  clearly  erroneous  upon  the  facts  found  by 
him.  He  finds,  that  the  business  in  which  the  defendant 
was  engaged,  was  her  separate  business,  conducted  and 
carried  on  by  her  for  her  own  exclusive  benefit,  and  that 
there  was  due  from  her  in  that  business  and  unpaid  the  sum 
of  $52  25.  And  yet,  he  holds  and  decides,  that  she  was 
not  liable  in  the  action,  and  renders  judgment  in  her  favor. 
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This  appears  to  be  based  upon  another  finding  of  fact,  to 
wit ;  that  at  the  tune  the  defendant  engaged  in  this  business 
she  had  no  separate  estate,  and  that  although  she  acquired 
a  separate  estate  during  the  progress  of  the  business  in  which 
the  debt  was  incurred,  such  debt  was  not  contracted  for  the 
benefit  of  such  estate.  Neither  the  fact  that  she  had  no 
separate  estate  before  engaging  in  this  business,  nor  the  other 
fact,  that  this  demand  was  not  incurred  for  the  benefit  of 
the  separate  estate  she  afterwards  acquired,  was  of  the 
slightest  consequence  in  respect  to  the  plaintiff's  right  of 
action  and  to  a  judgment  against  the  defendant.  The  liability 
was  contracted  by  her  in  the  business  in  which  she  was 
engaged  and  was  carrying  on  for  her  own  exclusive  benefit. 
It  was  a  personal  obligation  and  liability  for  which  she  alone 
was  responsible  under  the  statutes  of  1860  and  1862,  on  the 
subject  of  the  rights  of  married  women  (Sess.  Laws  of  1860, 
chap.  90 ;  Sess.  Laws  of  1862,  chap.  172). 

By  virtue  of  these  statutes  a  married  woman  may  make 
bargains,  carry  on  any  trade  or  business,  and  perform  labor 
and  services  on  her  own  separate  account,  and  for  her  own 
exclusive  benefit,  the  same  as  though  she  were  unmarried, 
and  all  the  earnings  and  profits  belong  to  her  exclusively,  and 
are  her  sole  and  personal  estate.  She  may  also  sue  and  be 
sued  upon  any  and  all  bargains,  obligations  and  liabilities 
made  or  incurred  in  her  business,  the  same  as  though  she 
were  sole. 

If  an-  action  is  brought  against  her  in  reference  to  her 
business,  it  is  brought  against  her  as  against  any  other 
individual.  The  liability  is  personal,  and  if  a  judgment 
is  obtained  upon  it,  it  is  a  personal  judgment,  to  be 
enforced  against  any  property  she  may  have  liable  to 
execution  as  in  ordinary  cases.  This  is  in  accordance  with 
the  views  expressed  by  this  court  in  Ainsly  agt.  Mead, 
(3  Lans.,  116),  and  is,  I  think,  the  logical  and  unavoidable 
result  of  all  the  recent  legislation  on  this  subject  of  the 
rights  of  married  women.  If  in  any  such  action,  the 
You  XLIL  12 
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plaintiff  would  be  entitled  to  judgment  were  the  defendant  a 
single  woman,  he  is  entitled  to  it,  though  she  be  married. 
The  obligation  and  the  li ability  of  the  wife,  in  such  a  case, 
are  the  same  personally  as  though  she  had  never  contracted 
marriage.  There  can  be  no  question  in  this  case,  that  the 
business  in  which  this  demand  originated,  whether  she  was 
a  purchaser  of  the  machines,  or  sold  them  merely  as  agent, 
was  her  own  separate  business,  because  she  testifies  expressly 
that  her  husband  "had  nothing  to  do  with  it,  or  with  the 
profits  of  it."  It  is  not  material  now  to  inquire  whether 
upon  the  evidence  the  defendant  was  a  purchaser  of  the 
machines,  or  a  mere  agent  to  sell  them. 

That  question  will  be  open  for  determination  upon  all  the 
evidence  on  the  new  trial.  The  business  being  her  separate 
business,  she  would  be  liable  in  either  character  for  the 
amount  found  to  be  due  and  unpaid. 

The  judgment  must,  therefore,  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 
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SUPREME  COURT. 
THE  TENTH  NATIONAL  BANK,  agt.  EDMUND  P.  SANGER,  &c. 

A  United  States'  bankrnpt  court  cannot  enjoin  this   court.     In  the  execution  of 

process,    -when  jurisdiction    is   acquired,  the  supreme  court  is  absolute  in  the 

control  of  its  own  orders  and  decrees. 
The  bankrupt  court  has  no   control    over  the  acts   or  judgments  of  this  court. 

The  order  of  this  court  is  a  complete  protection  to  the  sheriff  for  all  purposes 

in  the  bankrupt  court. 

First  Department,  General  Term,  Dec.,  1871. 
Before  INGRAHAM  &  BARNARD,  J.  J. 

THIS  was  an  appeal  from  an  order  at  special  term  directing 
the  sheriff  to  pay  to  plaintiff  moneys  arising  from  the  sale  of 
property  of  defendants,  levied  upon  under  executions.  The 
levies  were  made  Jan.  12th,  1871.  On  February  11,  1871, 
the  sheriff  was  served  with  an  order  from  the  U.  S.  district 
court,  in  bankruptcy,  wherein  all  persons  were  enjoined  and 
restrained  from  disposing  of,  or  interfering  in  any  manner 
with  the  property  of  the  alleged  defendants,  against  whom  a  pe- 
tition in  bankruptcy  had  that  day  been  filed.  On  Mar.  1 1, 1871, 
the  bankrupt  court  made  an  order,  whereby  the  sheriff  was  per- 
mitted to  sell  the  property  still  in  his  custody,  and  to  hold  the 
proceeds  in  lieu  thereof.  The  property  was  thereupon  regularly 
sold  by  the  sheriff  under  the  executions,  and  the  proceeds,  less 
expenses  of  sale,  &c.,  $8,910,  were  held  by  him,  and  were 
insufficient  to  pay  in  full  the  executions.  The  sheriff  and 
judgment  creditors  were  then  made  co-defendants  in  a  suit 
brought  by  the  assignees  in  bankruptcy,  to  set  aside  the  exe- 
cutions and  levies,  and  to  obtain  these  moneys.  The  bank- 
rupt court  was  moved  in  the  bankruptcy  proceedings  for  an 


180     NEW  YORK  PRACTICE  REPORTS. 

Tenth  Nat.  Bank  agt.  Sanger. 

order  to  permit  the  sheriff  to  pay  over  the  money  to  the 
judgment  creditors,  which  motion  was  denied.  Upon  these 
facts,  the  plaintiff  herein  then  applied  for,  and  October  16, 
1871,  obtained,  an  order,  at  special  term  of  this  court, 
directing  the  sheriff  to  pay  over  to  plaintiff  what  had  been 
realized  on  the  executions.  From  this  order  the  sheriff 
appealed  to  the  general  term. 

J.  STERLING  SMITH,  for  the  sheriff. 

Argued  that  the  injunctions  and  orders  of  the  district 
court  were  binding  upon  the  sheriff  and  plaintiff;  and  that 
the  bankrupt  court  had  power  to  enjoin  and  control  the 
sheriff  as  to  property  of  bankrupt  (14  Stat.  at  Large,  538, 
sees.  1  &  40) ;  that  the  refusal  to  modify  the  injunction  was 
binding  upon  plaintiff  (People  agt.  Sturtevant,  9  N.  Y.,  263); 
and  that  the  sheriff  is  entitled  to  hold  the  moneys  for  his 
own  indemnity,  pending  the  suit  against  him  (Rowland  agt. 
Baker,  21  Wend.,  264). 

H.  EDWIN  TREMAIN,  for  plaintiff. 

Argued  that  the  injunction  only  applied  to  the  property 
of  the  bankrupts  which  passes  to  the  assignee,  and  that 
property  is  always  subject  to  existing  liens  (Honsberger  agt. 
Zibelin,  2  B.R.,  33) ;  that  it  did  not  apply  to  the  lien  in 
question,  or  to  the  sheriff;  that  a  court  having  once  acquired 
jurisdiction  may  continue  it,  except  by  superior  authority ; 
that  the  state  court,  or  its  officers  cannot  be  enjoined  (10  U. 
S.  Stat.  334,  sec.  5;  Diggs  agt.  Wolcott,  4  Cr.,  119;  In  re 
Swarttcout,  Ibid. ;  Peck  agt.  Jenness,  7  How,  625 ;  Atkinson 
agt.  Purdy,  Crabbe,  556 ;  Johnson  agt.  Bishop,  1  Walworthj 
326,  &c).  The  sheriff  must  account  to  the  court  of  which 
he  is  an  officer,  in  the  execution  of  its  process. 

INGRAHAM,  P.  J.,   (orally).     The  bankrupt  court  cannot 
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enjoin  this  court.  In  the  execution  of  process,  when  juris- 
diction is  acquired,  the  supreme  court  is  absolute  in  the  con- 
trol of  its  own  orders  and  decrees.  We  do  not  believe  that 
congress  intended  that  the  bankrupt  court  should  have  any 
control  over  the  acts  or  judgments  of  this  court.  Is  not  the 
order  of  this  court  a  complete  protection  to  the  sheriff  for 
all  purposes  in  the  banKrupt  court  ?  We  think  it  is.  We 
think  the  order  was  right,  and  should  be  affirmed. 

Order  affirmed,  with  costs. 

CARDOZO,  justice,  took  no  part  in  the  decision,  he  having 
made  the  order  appealed  from. 

The  principle  in  this  case  was  followed  in  the  case  of 
Weld  agt.  O'Brien,  decided  at  the  same  general  term. 
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N.  Y.  SUPERIOR  COURT. 

ROBERT  MCGRATH,  plaintiff  and  respondent,  agt.  JAMES  W. 
BELL,  defendant  and  appellant. 

THE  exclusion  at  the  trial  of  evidence  which  at  the  time  of  its  offer  appears  quite 
immaterial,  will  not,  on  appeal  from  the  judgment,  be  treated  as  error,  unless  it 
plainly  appears  that  the  court  below  has  been  acquainted  with  the  ground 
which  in  law  might  have  justified  its  reception. 

General  Term,  March,  1871. 

Before  MONELL,  McCuNN,  and  FREEDMAN,  J.  J. 

APPEAL  from  judgment. 

The  plaintiff,  in  his  complaint,  claimed  to  recover  for 
salary  due  him  upon  a  written  contract,  whereby  defendant 
had  employed  him  as  cutter  in  defendant's  tailoring  establish- 
ment, for  the  period  of  two  years,  at  the  rate  of  $35  per 
week,  and  alleging,  among  other  things,  that  plaintiff  had 
been  discharged  without  cause,  although  he  was  ready  and 
willing  to  perform  his  duty  under  the  contract. 

The  defendant,  by  answer,  admitted  the  contract,  and  an 
indebtedness  of  about  $35 ;  but  denied  the  discharge  without 
cause,  and  set  up  several  causes  for  the  discharge. 

COTTERILL  BROTHERS,  attorneys  for  appellant. 
CHARLES  S.  SPENCER,  attorney  for  respondent. 

By  the  Court  FREEDMAN,  J. — Upon  the  trial,  defendant 
attempted  to  justify  plaintiff's  discharge  upon  two  grounds, 
namely,  first,  that  plaintiff  had  been  guilty  of  violations  of 
orders ;  and  secondly,  that  plaintiff  had  acted  in  a  manner 
derogatory  to  the  interests  of  his  employer. 
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The  disobedience  of  orders  consisted  in  taking  down  on 
paper  a  list  of  the  names  of  the  patterns,  which  plaintiff  said 
he  kept  as  a  memorandum,  so  that,  li  any  of  defendant's 
customers  gave  a  second  order,  he,  plaintiff,  as  cutter,  could 
know  he  had  the  patterns.  No  order  to  refrain  trom  doing 
so  had  ever  been  communicated  to  plaintiff  by  employer 
himself.  This  question  was  fully  and  fairly  submitted  by 
the  court  to  the  jury,  who  found  by  their  verdict  that  no 
such  disobedience  took  place.  There  is  no  exception  to  the 
charge  of  the  court  upon  this  branch  of  the  case ;  but  the 
appellant  insists  that  the  court  erred  in  refusing  to  allow  the 
defendant  to  prove  that  plaintiff,  after  he  had  been  discharged, 
sent  notices  to  customers  whose  names  he  had  drawn  off  the 
patterns.  This  evidence,  being  wholly  irrelevant  to  the 
issues,  was  properly  excluded. 

The  evidence  relied  on  to  establish  that  plaintiff  had  acted 
in  a  manner  derogatory  to  the  interests  of  his  employer 
showed  that  on  the  24th  of  April,  1868,  plaintiff  committed 
in  defendant's  store,  during  defendant's  absence  therefrom,  an 
assault  and  battery  upon  Crancy,  another  employee  of  de- 
fendant. It  also  appeared  that  defendant  retained  plaintiff 
in  his  employment  eleven  or  twelve  days  after  knowledge  of 
the  occurrence,  and  until  the  determination  of  a  criminal 
prosecution  against  plaintiff  by  Crancy.  The  learned  judge 
below,  therefore,  very  properly  submitted  to  the  jury  the 
question,  whether,  under  all  the  circumstances,  the  defendant 
should,  or  should  not,  be  considered  as  having  waived  the 
previous  transgression  on  the  24th  of  April,  provided  they 
found  that  there  was  a  transgression  on  that  day  of  the  duty 
which  the  plaintiff  owed  to  defendant.  The  jury  had  pre- 
viously been  instructed  that  the  fact  of  plaintiff's  conviction 
by  the  magistrate  (of  which  there  was  no  proof),  had  no 
weight  and  was  not  sufficient,  per  se,  to  justify  plaintiff's 
dismissal,  but  that  the  dismissal  must  be  justified  out  of  the 
occurrences,  out  of  which  the  conviction  arose.  No  object- 
tion  was  made  to  these  latter  remarks,  and  the  defendant 
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contented  himself  with  taking  a  general  exception  to  that 
portion  of  the  charge  which  related  to  the  question  of  waiver, 
but  in  the  points  submitted  by  the  appellant  the  same  has 
been  waived. 

The  only  remaining  question,  therefore,  is  whether  the 
court   below  erred  in   rejecting  the  offer  made  by  defend- 
ant to  prove  by  the  witness  Crancy,  "  that  the  said  witness 
made  a  charge  against  the  plaintiff  before  a  police  magistrate, 
which  was  tried,  and  that  after  the  decision  of  the  magistrate 
Mr.  Bell    discharged  the  plaintiff,"  to  which  rejection  the 
defendant  took  an  exception.     Now  if  the  defendant  had, 
prior  to  such   offer  testified,  as    his  counsel   subsequently 
mainly  argued,  that  he,  defendant,  was  unable  at  the  time  to 
determine  upon  the  conflicting  statements  of  fellow-work- 
men  as  to    whether  Crancy  or  the  plaintiff    was  the  real 
aggressor  or  otherwise  at  fault,  and  for  that   reason   deter- 
mined to  and  did  await  the  decision  of  the  magistrate  before 
discharging  either,  the  proposed  evidence,  if  offered  to  sustain 
such  theory,  would  have  been  admissible  upon  the  question 
of  waiver  already  referred  to  and  its  rejection  under  such  cir- 
cumstances, would  probably  have  been  error.     But  it  was 
not  offered  for  any  such  purpose.     The   very  first   witness 
called  on  defendant's  side  was,   Crancy,  and  after  he  had 
given  his  version  of  the  assault,  defendant's  counsel  offered  to 
prove   by  his  testimony,  that  a  criminal  charge  had   been 
made,  that  a  trial  had   been    had,  and  that    plaintiff  was 
discharged   by    the  defendant   after    the    rendition   of   the 
magistrate's  decision  upon  such  trial.     No  foundation,  there- 
fore,  had   been  laid  for  the  introduction  of  such  evidence, 
even  if  otherwise  competent,  nor  was  it  pointed  out  to  the 
court  in  what  aspect  of  the  case  it  might  become  material. 
When,  subsequently  the  defendant  went  upon  the  stand  as 
a  witness  upon  his  own  behalf,  the  offer  was  not  only  not 
repeated,  but  the  defendant  wholly  failed  to  testify  to  any 
fact  or  circumstance  which  might  have  had  a  tendency  to 
render  the  said    rejected  evidence  material     No  error  was, 
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consequently  committed  by  its  exclusion  at  the  time  and 
under  the  circumstances  referred  to,  for  it  is  a  well  settled 
rule  under  the  English  practice  as  well  as  our  own,  that  an 
offer  of  evidence  must  be  made  in  snch  terms  as  to  leave  no 
room  for  doubt  as  to  its  competency  and  materiality  under 
a  proper  definition  of  the  law  applicable  thereto,  and  if  not 
so  made,  a  general  exception  to  its  exclusion  will  not  be 
available  unless  it  appears  plainly  that  the  court  undei- 
stood  the  ground  which  in  law  might  have  justified  its 
reception. 

The  appeal  in  this  case  being  from  the  judgment  merely, 
the  only  questions  open  for  review  are  questions  of  law  arising 
upon  the  exceptions  presented  by  appellant's  points,  and 
such  exceptions  having  been  found  to  be  untenable,  the 
judgment  appealed  from,  must  be  affirmed,  with  costs. 
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SUPREME  COURT. 

JOHN   R.    SHELDON,   respondent,   agt.    JOHN   CLANCY  and 
THOMAS  CALLAHAN,  appellant. 

It  is  now  settled  that  a  married  woman  can  purchase  property  of  her  husband  and 
acquire  a  valid  title  thereto,  when  such  purchase  is  in  good  faith  and  from  her 
own  separate  estate,  or  with  funds  belonging  thereto,  and  is  made  on  account  of 
such  estate. 

The  wife,  in  respect  to  all  transactions  on  account  of  her  separate  estate  is,  in  law, 
regarded  as  a  feme  sole. 

Fourth  Judicial  Department,  November,  Term,  1871. 
Present,  MULLIN,  P.  J.,  and  JOHNSON  and  TALCOTT,  JJ. 
APPEAL  from  judgment  at  special  term. 

HOLLIDAY  &  BINGHAM,  for  appellants. 

ON  the  28th  day  of  July,  1869,  Charles  W.  Smith  trans- 
ferred to  the  defendants  the  right,  &c.,  of  a  patent  Stove, 
for  the  state  of  California,  and  agreed  to  furnish  patterns,  for 
which  the  defendants  made  the  note  in  question,  ($200,  in 
excess  of  the  actual  price),  and  paid  $100  upon  it;  and  at  the 
time  of  making  the  note  Smith  indorsed  upon  it  his  agree- 
ment to  furnish  paterns,  and  indorsed  $300.  Smith  soon  after 
let  his  comrade  (Edgett),  in  this  business,  have  it,  who  after- 
wards transferred  it  to  the  firm  of  Sheldon  Brothers,  (con- 
sisting of  plaintiff  and  brother)  with  the  indorsement  of  the 
agreement  upon  it,  and  they  transferred  the  note  with  such 
indorsement  upon  it  to  the  wife  of  the  plaintiff;  and  she, 
after  its  maturity,  transferred  the  note  to  the  plaintiff,  (her 
husband).  The  patterns  were  not  turnished,  and  the  value 
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of  them  exceeded  the  amount  unpaid  of  the  note.  But  some- 
time after  the  transfer  of  the  note  to  Sheldon  Brothers,  the 
defendant,  John  Clancy,  being  advised  that  patterns  had  ar- 
rived, and  were  in  express  office  in  Hornellsville,  signed  a 
receipt  for  the  patterns,  at  the  request  of  Smith  or  Edgett, 
and  did  not  until  the  day  following,  have  access  to  the  box 
in  which  he  supposed  they  were,  and  then  assertained  that 
it  did  not  contain  the  patterns.  The  defendants  insisted  : 

1st.  That  the  plaintiff  could  not  take  title  to  the  note  from 
his  wife. 

2d.  That  the  failure  of  Smith  to  perform  his  agreement  to 
furnish  patterns,  gave  them  the  right  to  recoup  their  dam- 
ages resulting  from  such  breach. 

The  defendants,  therefore,  took  exceptions  to  the  denial  of 
motion  for  nonsuit,  and  to  refusal  of  the  court  to  charge  as 
requested,  as  well  as  to  direction  of  verdict  for  plaintift. 

I.  The  plaintiff  had  no  title  to  the  note,  and  should  for  that 
reason  have  been  nonsuited. 

1.  The  action  could  be  maintained  only  by  the  party  in  in- 
terest, (Code  ^  3). 

2.  The  only  interest  or  right  of  the  plaintiff,  was  derived 
from  the  attempt  to  take  a  transfer  of  the  note,  directly  from 
his  wife,  which  could  not  give  him  any  title  to  the  note 
(White  agt.    Wagner,  32  Barb.,  250;    Opinion  by  Court  of 
Appeals,  25  N.   Y.,  328  ;    Winans  agt.  Peebles,  32  N.   Y., 
423  ;  Savage  agt.  O'Neil,  42  Barb.,  374,  379). 

The  statute  for  the  protection  of  the  property  of  married 
women,  have  placed  the  wife  upon  equal  footing  with  the 
husband,  so  far  as  relates  to  the  taking  and  holding  property 
(Laws  1848,  Chap.  200  5  Laws,  1849,  Chap.  375),  but  do 
not  permit  or  authorize  transfers  of  proprty  between  them- 
selves. And  the  subsequent  statutes  have  not  removed  that 
disability  (Laws,  1860,  Chap.  90  ;  Laws,  1862,  Chap.  172). 

Especially,  so  far  as  relates  to  the  right  of  the  husband  to 
take  transfers  from  the  wife. 

The  case  of  Mausau  agt.  Pennsylvania  E.R.  Co.,  (2  Abb. 
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N.  S.,  220),  has  no   application  here.     And  in  Kelly  agt. 
Campbell,  (1  Keyes,  29),  the  question  did  not  arise. 

II.  The  defendants'  exceptions  to  the  refusal  of  the  court 
to  charge  as  requested,  in  respect  to  their  claim  for  dam- 
ages for  breach  of  agreement  to  furnish  patterns,  &c.,  were 
well  taken. 

1 .  This  agreement  was  indorsed  upon  the  note,  and  went 
with  it  into  the  hands  of  Sheldon  Brothers,  and  they  under- 
stood at  the  time  of  transfer  to  them,  that  the  agreement  had 
not  been  performed ;  and  shortly  after  the  receipt  was  made, 
Clancy  says  he  informed  the  plaintiff  that  the  patterns  were 
not  furnished.     The  plaintiff,  therefore,  did  not  take  the  posi- 
tion of  a  bona  fide  holder  of  the  paper,  &c.,  and  the  defend- 
ants were  entitled  to  make  the  same  defense,  which  an  action 
by  the  payee  would  permit. 

2.  The  payee  of  the  paper  having  failed  to  perform  the 
agreement  to  deliver  the  patterns,  there  was  a  failure  of  con- 
sideration, to  the  extent  of  the  damages  resulting  from  such 
breach,  which  it  is  insisted  the  court  should  have  permitted 
the  jury  to  allow  to  the  defendants. 

3.  It  cannot,  as  matter  of  law  be  held  upon  the  evidence 
that  the  defendants  accepted,  as  fulfillment  of  this  agreement, 
the  contents  of  the  box,  which  was  said  to  contain  the 
patterns,  but  which  did  not  contain  them. 

It  is  only  character,  or  quality,  that  is  waived  by  accept- 
ance. 

The  jury  were  authorized  to  find  here  that  no  patterns  had 
been  furnished. 

The  doctrine  of  the  case  of  Eeed  agt.  Eandall,  (29  N.  Y., 
358),  is  not  so  broad  as  to  permit  an  omission  to  return 
property  delivered  to  operate  as  a  waiver  of  performance 
of  an  agreement  to  deliver  other,  and  entirely  different 
property. 

4.  And  inasmuch  as  the  agreement  was  in  writing,  and  un- 
questioned, and  the  damage  exceeded  the  amount  due  upon 
the  note;  the  plaintiff  ought  to  have  been  nonsuited. 
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III.  The  judgment  ought  to  be  reversed,  and  new  trial 
granted. 

HAKES  &   STEVENS,  for  respondent. 

The  note  upon  which  this  action  was  brought  was  given 
to  one  Chas.  W.  Smith,  and  $300  was  indorsed  thereon  on 
the  day  of  its  date.  Smith,  the  payee,  agreed  by  writing, 
indorsed  on  the  note,  to  give  the  makers  a  set  of  patterns  of 
the  patent  stove,  and  he  testifies  that  he  (defendant  Clancy) 
was  to  have  a  set  of  castings  for  patterns,  &c. 

On  the  arrival  of  the  castings  from  Buffalo,  the  defendant 
Clancy  executed  the  receipt  therefor.  This  receipt  accom- 
panied the  note  into  the  hands  of  Mrs.  Sheldon,  the  wife  of 
the  plaintiff. 

The  defendants  were  brothers-in-law.  Clancy  re-packed 
and  boxed  up  the  castings. 

Callahan  told  Clancy  to  put  them  up.  Clancy  boxed  the 
castings  and  shipped  them  by  express  to  California,  on  the 
18th  of  August,  1869,  and  has  not  seen  them  since.  Calla- 
han was  present  and  left  for  California  shortly  after.  The 
note  was  transferred  to  Sheldon  Brothers,  and  by  them  trans- 
ferred for  value  (the  receipt  accompanying  it,)  to  the  wife  of 
the  plaintiff,  before  maturity  (the  plaintiff,  who  was  one  of 
the  flrrn  of  Sheldon  Brothers,  personally  transacting  the 
business,  with  his  wife,  for  the  firm).  The  plaintiff's  wife 
transferred  the  note  to  him  after  its  maturity. 

I.  The  plaintiff  acquired  valid  title  to  the  note  from  his 
wife. 

Under  the  statutes  relating  to  married  women  (Laivs  of 
1862,  page  343)  the  common  law  rule  that  a  wife  cannot 
take  personal  property  by  gift  from  her  husband  is  abrogated 
(Eawson  agt.  Pennsylvania  R.  M.  Co. ;  2  Albott  Pr.  N.  S.j 
220). 

And  a  gift  by  a  husband  to  his  wife  may  be  sustained 
without  the  aid  of  the  statutes  for  the  protection  of  married 
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women,  where  the  rights  of  creditors  are  not  involved  (Kelly 
agt.  Campbell,  1  Keyes,  29). 

If  a  transfer  by  gift  from  husband  or  wife  to  the  other  may 
be  sustained,  certainly  a  transfer  for  a  valuable  consideration 
paid  will  be  upheld. 

II.  If  the  plaintiff  could  not  acquire  title  to  the  note  from 
his  wife,  then  she  could  acquire  no  title  from   the  firm  of 
Sheldon  Brothers,  of  which  the  plaintiff  was  a  member  (the 
transaction  being  had  personally  with  him),  therefore  the 
title  to  the  note  would  remain  in  Sheldon  Brothers,  and  the 
nonjoinder  of  Frederick  M.  Sheldon,   the  other  member  of 
the  firm,  as  co-plaintiff  not  having  been  pleaded  in  abate- 
ment,   the   action    would  be  maintainable  by  this  plaintiff 
alone. 

III.  The  agreement  to  furnish  the  castings  was  an  execu- 
tory agreement,  and  the  defendants,  having  accepted,  boxed 
and  shipped    them    to    California,   and  never  returned,   or 
offered  to  return  them,  are  precluded  from  objecting  to  their 
quality. 

The  retention  of  the  property  by  the  purchaser  is  an 
admission  on  his  part  that  the  contract  has  been  per- 
formed (Eeed  agt.  Eandall,  29  N.  Y.,  358). 

By  the  court,  JOHNSON,  J. — The  action  was  upon  a  prom- 
issory note  given  by  the  defendants  to  Charless  W.  Smith 
or  bearer,  payable  six  months  after  date. 

The  only  question  in  the  case  relied  upon  as  of  any  im- 
portance is,  whether  the  plaintiff  had  any  valid  title  to  the 
note. 

It  was  transferred  to  him  by  his  wife  who  had  a  separate 
estate,  and  who  held  this  note  as  part  thereof  before  the 
transfer  by  her  to  her  husband,  the  plaintiff.  The  decision 
of  the  appeals  commission  in  the  case  of  Savage  agt.  G'Neil, 
(44  N.  Y.,  298),  and  also  the  decision  of  this  court  in  the 
case  of  Salter  agt.  Sutherland,  at  the  last  September  term, 
(Alby.  Law.  Jour.,  vol.  4,  252),  disposes  of  this  question  in 
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favor  of  the  plaintiff.  It  is  now  settled,  that  a  married 
woman  can  purchase  property  of  her  husband,  and  acquire  a 
valid  title  thereto,  when  such  purchase  is  in  good  faith  and 
from  her  own  separate  estate,  or  with  funds  belonging  there- 
to, and  is  made  on  account  of  such  estate.  The  wife,  in 
respect  to  all  transations  on  account  of  her  separate  estate, 
is,  in  law,  regarded  as  a,  feme  sole.  Consequently,  as  to  such 
property,  she  can  sell  to  her  husband,  as  well  as  purchase  of 
him,  the  same  precisely  as  though  they  had  never  contracted 
marriage. 

The  judgment  must,  therefore,  be  affirmed. 
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N.  Y.  SUPERIOR  COURT. 
J.  FREDERICK  BADENHOP  agt.  BRYAN  MCCAHILL. 


In  a  bargain  to  sell  real  ettate,  where  the  defendant,  the  owner,  said  to  the  plaintiff — 
by  parol,  "  I  give  you  the  refusal  of  this  property  from  week  to  week,  and  if  you 
do  sell  it  during  that  time,  you  can  have  the  deed  in  your  own  name,  so  that  you 
can  give  the  deed  to  the  party  purchasing."  Plaintiff  was  to  sell  for  not  less  than 
$30,000,  and  defendant  was  to  give  him  if  BO  sold  for  his  services  $300.  Plaintiff 
sold  for  $31 ,500: 

Held,  that  this  was  an  agreement  concerning  an  interest  in  lands,  and  not  being  in 
writing,  was  within  the  statute  of  frauds. 


Trial  Term,  November,  1870. 

MOTION  for  a  new  trial  on  the  judges  minutes. 

C.  C.  EGAN,  for  plaintiff. 

This  action  is  for  services  rendered  as  agent  of  defendant 
in  the  sale  of  houses  and  lots  No.  113  and  115  Delancy 
street,  under  a  special  (verbal)  agreement,  that  for  such 
services  the  plaintiff,  as  compensation  should  have  all  that 
he  could  get  for  said  property  over  and  above  the  sum  of 
thirty  thousand  dollars,  and  that  he  would  pay  to  plaintiff 
out  of  the  thirty  thousand  dollars,  three  hundred  dollars  in 
addition.  The  property  was  sold  by  plaintiff  for  thirty-one 
thousand  five  hundred  dollars,  the  deed  executed  and 
delivered  to  one  Noelke,  and  the  purchase  money  received 
by  the  defendant  ($31,500),  the  contract  was  entirely  ex- 
ecuted. 

This  agreement  was  in  no  sense  an  agreement  for  an  in- 
terest in  lands  on  the  part  of  the  plaintiff  within  the  purview 
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of  section  6,  chap.  of  the  3d  Revised  Statutes,  5th  ed. 
220,  commonly  called  statutes  of  frauds  (Fiero  agt.  Fiero, 
52  Barb.,  288). 

This  was  a  general  term  decision  of  the  third  district, 
December  2d,  1867,  (PECKHAM,  MILLER  and  INGALLS, 
Justices. 

It  decides,  "  that  a  parol  contract  by  the  owner  of  lands, 
to  employ  another  to  dispose  of  the  same  for  him,  and  to 
pay  him  a  compensation  the  measure  of  which  is  dependent 
on  the  price  obtained,  is  valid  and  binding."  Where  such  a 
contract  is  executed  and  carried  into  effect  by  the  person  so 
employed,  a  purchaser  having  been  found,  the  deed  executed 
and  delivered,  and  the  consideration  money  paid  to  the 
grantor,  it  is  not  a  case  of  a  contract  void  by  the  statute 
of  frauds,  as  being  a  parol  contract  relating  to  land.  It  is 
not  a  sale  of  an  interest  in  lands  in  any  sense  Worrall  agt. 
Munn,  (1  Seld.,  229  and  243),  decides  "  that  an  authority 
for  an  agent  to  sell  land,  may  be  conferred  by  parol,  and  need 
not  be  in  writing  or  under  seal." 

So  also  an  agreement  to  procure  a  sale  of  lands  is  not 
within  the  statute  of  frauds  (Hosford  agt.  Carter,  10  Abb., 
440). 

The  right  to  recover  for  such  services  is  fully  sustained 
in  Barnard  agt.  Monot,  (33  How.,  440),  it  was  held,  that 
the  duty  of  the  broker  consisted  in  bringing  the  minds  of 
the  vendor  and  vendee  to  an  agreement  together,  and  he 
was  entitled  to  his  commission,  whether  the  agreement  had 
been  reduced  to  writing  or  not.  In  Erben  agt.  Lortllard,  (2d 
ed.  of  Keyes>  Court  of  Appeals,  567,  decided  1S66),  the 
following  is  laid  down  as  good  law,  "  where  a  person  not  a 
real  estate  broker  is  employed  to  negotiate  the  purchase  in 
real  estate,  he  will  be  entitled  for  his  services  to  such  a  sum 
as  they  may  be  reasonably  worth,  which  may  be  more  or 
less  than  the  usual  per  centage  paid  to  brokers  for  like 
services.  The  jury,  in  this  case,  found  for  the  plaintiff'  as 
compensation  for  his  services  two  thousand  three  hundred 
VOL.  XLII.  13 
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dollars,  and  interest.  The  leading  opinion  was  delivered  by 
Judge  LEONARD,  in  which  all  the  judges  concurred. 

Judge  LEONARD  says  in  this  decision,  "  where  a  broker 
has  been  employed  and  no  rate  or  special  mode  of  compensa- 
tion has  been  agreed  on,  the  customary  rate  forms  the  proper 
rule  of  value  for  his  services." 

But  that  rule  is  not  necessarily  applicable  in  an  exceptional 
case  like  the  present. 

This  court  erroneously  held  at  the  trial,  that  the  agree- 
ment proven  by  Mr.  Badenhop,  was  void,  within  the  statute 
of  frauds,  not  being  in  writing,  he  further  erroneously  held, 
that  it  was  an  interest  in  real  estate. 

The  offer  by  the  plaintiff's  counsel  to  prove  the  value  of 
the  services  of  Mr.  Badenhop,  was  improperly  overruled. 

The  proof  was  clearly  admissible  under  the  special  agree- 
ment alleged  and  proved. 

He  could  recover  either  upon  the  special  contract  or  upon 
the  common  counts  in  indebitates  assumpsit  (2  Wallace,  U. 
S.  E.).  So  held  in  the  above  cited  case,  and  also  in  Fiero 
agt.  Fiero  (52  Barb.,  above  cited). 

The  judgment  for  the  defendant,  by  the  direction  of  the 
court,  should  be  set  aside,  and  a  new  trial  ordered,  with  costs 
to  plaintiff. 

THOMAS  J.  MCCAHILL,  for  defendant. 

In  no  case  can  plaintiff  recover  under  the  pleadings  as 
they  stand. 

If  he  sues  under  a  special  agreement,  such  agreement, 
must  be  taken  as  a  whole,  and  therein  we  find  an  offer  of  the 
defendant  to  give  a  deed  of  the  property  to  the  plaintiff,  so 
that  plaintiff  might  give  a  deed  in  his  own  name  5  this  being 
a  verbal  agreement  not  only  for  the  sale,  but  for  the  convey- 
ance of  real  estate,  it  comes  within  the  statute  of  frauds, 
and  vitiates  the  whole.  (See  Sander  agt.  Snyder,  5  Barb., 
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63 ;  Lathrop  agt.  Hoyt,  7  Barb.,  59  ;  Eyan  agt.  Dox,  25 
Sari.,  440 ;  Cook  agt.  Eaton,  16  Barb.,  439). 

His  true  and  only  remedy  is  to  sue  for  labor  and  services, 
and  upon  showing  to  the  court  that  his  services  benefited 
the  defendant  to  the  extent  of  fifteen  hundred  dollars,  he 
may  recover  that  amount,  but  in  no  case  can  he  recover 
under  the  present  pleadings. 

McCuNN,  J".  The  evidence  of  the  plaintiff  is  as  follows : 
Bryan  McCahill,  the  defendant,  said  to  me  "  I  give  you  the 
refusal  of  this  property  from  week  to  week,  and  if  you 
do  sell  it  during  that  time  you  can  have  the  deed  in  your 
own  name,  so  that  you  can  give  the  deed  to  the  party 
purchasing."  It  is  evident  that,  after  this  conversation, 
Mr.  Badenhop  is  treated  by  Mr.  McCahill  as  the  owner  of  the 
property,  because  he  (McCahill)  subsequently,  at  another 
conversation,  in  the  presence  of  Dr.  Heins,  said:  "If  you 
want  to  buy,  you  will  have  to  buy  of  Badenhop."  The  Doc- 
tor said:  "Badenhop  asks  too  much  for  the  property;  I  will 
not  give  it."  McCahill  said  :  "  Then  you  cannot  have  it." 
Now,  to  my  mind,  this  is  a  verbal  agreement  to  transfer  real 
estate,  and  not  a  case  that  comes  within  the  scope  of  the 
decision  made  in  case  of  Fiero  agt.  Fiero  (Haydock  agt. 
Stow,  40  N.  Y.,  363).  This  decision  was  made  November 
24,  1869.  The  case  of  Fiero  agt.  Fiero  is  not  authority  here. 
There  was  an  absolute  authority  to  sell  the  property,  and 
all  over  the  price  named  the  broker  was  to  receive  as  his 
pay.  This  case  shows  that  the  grantor,  Mr.  McCahill,  by 
parol,  agreed  to  give  the  deed  to  plaintiff  in  his  (plaintiff's) 
own  name,  for  $30,000,  and  that  he,  McCahill,  would  give 
plaintiff  $300  for  his  services.  But  I  doubt  the  soundness 
of  the  rule  laid  down  in  Fiero  agt.  Fiero  case.  The  learned 
justice,  delivering  the  opinion  of  the  court,  cites  cases 
(Worrall  agt.  Munn.,  1  Seld.,  229  ;  Hosford  agt.  Carter,  10 
Abb.  453 ;  and  Barnard  agt.  Monnot,  33  How. ) ;  none 
of  which  touch  the  question  before  him.  The  case  of  Wor- 
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roll  agt.  Munn  involved  the  power  of  an  agent  to  sign  a  con- 
tract for  his  principal,  and  no  more.  The  case  of  Hosford 
agt.  Carter  did  not  touch  the  question,  because  the  question 
there  related  to  the  right  of  a  party  to  sue  for 
his  compensation  after  bringing  the  parties  who  were  to  con- 
vey together.  And  the  case  of  Barnard  agt.  Monnot,  sim- 
ply affirms  the  doctrine,  that  when  a  broker  brings  the  par- 
ties together  his  commission,  as  broker,  is  earned.  So  that 
we  are  left  with  the  single  •euthority  of  Fiero  agt.  Fiero,  to 
substantiate  this  new  doctrine.  But,  as  I  have  said,  that 
case  is  quite  different  to  the  one  under  consideration.  There 
the  agreement  was,  expressly,  for  any  surplus  over  the  price 
fixed.  Here  the  agreement  was — "You  get  me  $30,000  for 
my  property  within  a  week,  and  I  will  give  you  the  deed  in 
your  own  name,  or  convey  the  property  to  you  and  give  you 
three  hundred  dollars  commission.  A  clearer  case  cannot  be 
imagined  to  invoke  the  safe  rule  established  by  the-  statute. 
If  this  were  not  so,  it  can  easily  be  imagined  how  a  combin- 
ation could  be  made  by  designing  men  to  strip  a  party  of 
his  legitimate  rights.  Indeed,  it  must  be  clear  to  all,  that 
the  act  was  passed  to  provide  against  such  operations  as  are 
detailed  in  this  case.  But  even  if  the  rule  laid  down  in 
Fiero  agt.  Fiero  be  correct,  it  should  be  guarded,  and  so 
strictly  construed  as  not  to  open  the  breach  wider,  because 
it  is  verging  on  the  very  limits  of  the  statute,  should  not  in 
any  case,  or  in  any  way,  be  enlarged.  If  the  plaintiff  in 
this  case  had  sued  for  the  value  of  his  services,  I  have  no 
doubt  he  could  have  recovered  a  fair  compensation ;  but  as 
the  pleadings  and  proof  now  stand,  it  is  clearly  a  case  with- 
in the  statute,  and  he  cannot  therefore  succeed.  The  law  in  real 
estate  matters,  and  the  powers  of  agents  and  brokers  are  well 
defined  in  the  case  of  Haydock  agt.  Stow  (4  N.  Y.,  363),  and  I 
think,  it  must  govern  in  this  action.  I  find  in  the  English  books 
(Kelly  agt.  Webster.  12  C.,  B.  283,  16th  Jur.  838,  21  L.  J. 
C.  P.  163),  some  very  important  authorities  on  the  question 
before  us.  The  case  of  Kelly  agt.  Webster,  cited  above, 
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was  an  action  on  a  verbal  agreement  between  plaintiff  and 
defendant,  that,  in  consideration  of  plaintiff  giving  defendant 
immediate  possession  of  a  house  which  plaintiff  held  and 
occupied  under  an  agreement  with  his  landlord  for  years,  and 
of  the  fixtures,  &c.,  the  defendant  would  pay  .£100.  The 
landlord  agreed  to  the  change  of  tenants,  and  the  plaintiff 
gave  up  possession  to  defendant,  who  paid  a  portion  of  the 
hundred  pounds,  but  did  not  pay  the  "balance.  Plaintiff  sued 
to  recover  the  balance.  Held,  this  was  a  contract  concern- 
ing the  interest  in  lands,  and  that,  as  it  was  not  in  writing, 
the  statute  of  frauds  prevented  any  action  being  maintain- 
able, although  part  of  it  was  performed.  I  will  'say  here 
that  our  statute  is  precisely  the  English  statute  re-enacted. 
It  will  be  seen  that  the  English  case  I  have  cited  is  a 
stronger  case  for  the  defense  than  any  to  be  found  in  our 
books,  thereby  exhibiting  the  jealousy  with  which  they 
construe  their  enactments  relating  to  transactions  in  real 
property. 

There  is  another  reason  why  in  this  action  the  plaintiff 
cannot  recover.  In  a  great  city  such  as  ours,  real  estate  in- 
creases in  value  daily,  and  so  largely  and  rapidly  .that  it 
would  be  most  hazardous  to  allow  a  verbal  power  such  as  is 
testified  to,  running  from  Saturday  to  Saturday,  to  sell  large 
and  valuable  quantities  of  real  estate,  to  take  effect.  It 
would  unsettle  the  well-defined  powers  of  brokers  and  others 
in  real  estate  transactions,  and  would  place  the  unwary  at 
the  mercy  of  designing  men. 

The  motion  on  the  minntes  for  a  new  trial  must  be 
denied. 
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SUPREME   COURT. 

ALBERT  M.  SHERMAN  agt.  GEORGE  W.  SMITH  and  GEORGE 

M.  SMITH. 

Where  one  partner  procures,  by  false  and  fraudulent  representations,  an  indorse- 
ment, without  the  knowledge  of  the  other  partner,  but  sach  representations  were 
professedly  made  on  behalf  ot  the  firm,  and  the  indorsement  which  was  pro- 
cured by  their  means,  was  made  on  the  obligation  of  the  firm,  and  the  firm  had 
the  benefit  of  it  in  its  business,  both  partners  may  be  arrested  for  the  fraud. 

Erie  Special  Term,  March,  1871. 

THIS  is  a  motion  on  behalf  of  George  M.  Smith,  one  of 
the  defendants,  to  vacate  an  order  of  arrest. 

BOOLY  and  FOWLER,  for  plaintiff". 
A.  HAZELTINE,  Jr.,  for  defendant. 

DANIELS,  J.  —  The  order  was  made  on  the  ground,  that  the 
defendant  had  fraudulently  procured  the  plaintiff's  indorse- 
ment. The  representations  claimed  to  be  fraudulent,  were 
made  by  the  other  defendant  without  the  knowledge  of  the 
defendant  on  whose  behalf  the  motion  is  made.  But  the 
defendants  were  partners  at  the  time  of  the  making  of  such 
representations,  and  they  were  professedly  made  on  behalf 
of  the  firm  and  the  indorsement  which  was  procured  by  their 
means,  was  made  on  the  obligation  of  the  firm,  and  the  firm 
had  the  benefit  of  it  in  its  business.  The  cases  of  the  Hanover 
Co.  agt.  Sheldon  (9  AW).,  240),  and  Woodruff  agt.  Valentine 
(19  Abb.,  93),  held,  that  such  facts  were  not  sufficient  to 
warrant  the  arrest-  of  the  copartner  not  actually  engaged  in 
the  fraud.  The  decision  in  the  first  of  these  cases  is  very  much 
shaken  in  its  authority  by  the  fact  that  the  learned  judge 
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who  delivered  the  opinion  on  which  it  was  made,  had  pre- 
viously delivered  another,  directly  in  conflict  with  it  (6  Abb., 
3 1 9-20,  note).  This  case  sustained  the  liability  of  the  partner, 
not  actually  engaged  in  the  perpetration  of  the  fraud,  to 
arrest,  for  the  act  of  his  copartner,  for  the  reason  that  in  the 
course  of  the  business  of  the  firm,  each  partner  is  to  be  re- 
garded as  the  agent  of  all  the  other  members  of  the  firm. 
This  principle  is  an  elementary  one  and  it  would  deem  to 
warrant  that  conclusion.  COLLYER  says  :  "  Partners  like  in 
dividuals,  are  respontible  for  the  negligence  of  their  servants 
upon  the  maxim  of  qui  facit  per  alium  facit,  per  se.  And  if 
one  of  the  partners  acts,  he  is  considered  in  this  instance  as 
the  servant  of  the  rest"  (Colly er  on  ParVs.  §  457).  And 
there  can  be  no  reason  why  it  should  not  be  as  applicable  to 
cases  of  fraud  as  it  is  said  to  be,  to  that  of  negligence.  Such 
in  fact,  appears  to  have  been  the  view  taken  of  its  effect 
where  the  principal  has  been  held  liable  for  the  legal  results 
of  the  fraud  of  his  agent,  though  perpetrated  without  his 
knowledge,  but  in  the  course  of  the  transaction  of  his  bus- 
iness. Hence,  it  has  been  repeatedly  held,  that  so  long  as 
the  principal,  "  retains  the  benefit  of  the  dealing,  he  cannot 
claim  immunity  on  the  ground  that  the  fraud  was  committed 
by  his  agent,  and  not  by  himself  (Bennett  agt.  Judson,  21  N. 
Y.,  238,  39-40 ;  Grans  agt.  Hunter,  28  N.  Y.,  389,  393  ; 
Elivell  agt.  Chamberlain,  31  N.  Y,  611,  G19). 

As  that  liability  cannot  be  avoided  while  the  principal 
holds  the  fruit  of  his  agent's  fraud,  for  the  same  reason  it 
should  not  be  allowed  to  be  done  by  a  co-partner,  who  may 
have  been  originally  innocent  of  his  partner's  fraud,  so  long 
as  the  firm  is  permitted  to  profit  by  the  result  of  the  wrong, 
as  it  did  in  this  case,  by  having  the  benefit  of  the  plaintiff's 
endorsement,  in  the  business  carried  on  by  both  the  defend- 
ants (Mitchell  agt.  Roberts,  4  Hill,  13,  15  ;  Holbrook  agt. 
Wight,  24  Wend.,  169,  178 ;  Griswold  agt.  Haven,  25  N.  Y. 
595  ;  Chester  agt.  DicJcerson,  52  Barb.,  349,  60 — 61).  And 
in  Bank  of  the  Commonwealth  agt.  Temple  (39  How.  432), 
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it  was  assumed  by  the  prevailing  opinion,  that  a  partner  sus- 
taining such  a  relation  to  the  fraudulent  act  of  his  co-partner 
could  be  lawfully  arrested,  and  held  to  bail  in  an  action 
brought  for  the  recovery  of  the  damages  resulting  from  the 
fraud.  The  principle  of  these  authorities  clearly  sustain  the 
order  made  in  this  case.  And  the  motion  must  thefore  be 
denied,  with  costs. 
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N.  Y.  SUPERIOR  COURT. 


THE   KNICKERBOCKER  LIFE  INSURANCE  COMPANY,  plaintiff 
and  appellant,  agt.  JOSEPH  B.  ECCLESINE,  defendant  and 
respondent. 

The  granting  of  an  order  of  arrest  is  a  matter  of  discretion  for  the  jndge  granting 
the  same.  And  that  discretion  may  be  reviewed,  on  motion  at  special  term  to 
vacate  the  order  of  arrest,  or  to  reduce  the  amount  ot  bail,  by  another  judge. 

A  corporation  engaged  in  a  business,  in  which  credit  may  be  material  to  its  success, 
may  maintain  an  action  of  libel,  without  proof  of  special  damage,  where  the 
language  used  concerning  it  is  defamatory  in  itself,  and  injuriously  and  directly 
affects  its  credit  and  necessarily  and  directly  occasions  pecuniary  injury  ;  but  hi 
all  other  cases  the  averment  and  proof  of  malice  and  special  damage  is  necessary. 

Whenever  a  corporation  is  entitled  to  maintain  an  action  of  libel,  in  the  cases 
specified,  it  may  also  procure  an  order  for  the  arrest  of  the  defendant  under 
$  179  of  the  Code,  as  a  provisional  remedy  in  that  action.  In  such  case  the  word 
''character"  contained  in  sub.  1  of  $  179,  must  be  construed  to  mean  "  business 
character." 

The  language  complained  of,  by  the  plaintiffs,  as  being  injurious  to  them,  not  being 
actionable  per  se,  the  averment  and  proof  of  malice  and  special  damage  was 
necessary.  This  the  plaintiffs  in  their  complaint  and  affidavits  failed  to  sufficiently 
set  forth  to  uphold  the  order  of  arrest. 

What  the  complaint  should  charge  and  set  forth  as  special  damage  in  such  an 
action  discussed  and  stated. 

Where  the  defendant  moves  and  obtains  an  order  to  have  the  averment  of  damage 
at  the  end  of  each  count  of  the  complaint  made  more  definite  and  certain,  by 
Betting  out  the  names  of  the  persons  refusing  to  make  application  for  insurance 
and  the  particular  premiums  and  amount  thereof,  which  it  was  claimed  the  com- 
pany would  have  received,  had  it  not  been  for  the  publication  of  the  alleged  false 
matter: 

Held,  that  this  was  sufficient  as  an  allegation  in  a  pleading  of  special  damage  to  go 
to  the  jury  (  JONES,  J.  dissenting  on  this  last  point) 

General  Term,  June,  1869. 

Before  MONELL,  P.  J.     JONES  and  FREEDMAN,  JJ. 
APPEAL  from  order  vacating  order  of  arrest,  and 
Appeal  from  order  directing  the  complaint  to  be  made 
more  definite  and  certain. 
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This  was  an  action  brought  by  the  above-named  plaintifts 
against  the  above-named  defendant:  to  recover  $130,000, 
alleged  damages,  asserted  to  have  been  sustained  by  reason 
of  divers  alleged  libellous  publications  of  and  concerning  the 
plaintiffs,  contained  in  a  chart  of  Life  Insurance  Companies 
annually  published  by  the  defendant,  and  in  which  is  em- 
bodied a  brief  synopsis  of  the  annual  returns  of  such  com- 
panies organized  or  doing  business  in  the  state  of  New  York, 
for  the  year  ending  December  31,  1867,  and  also  in  three 
advertisements  contained  in  different  public  journals  pub- 
lished in  this  city,  inserted  by  the  defendant  with  the  view 
of  calling  the  attention  of  the  public  to  his  said  chart,  for  the 
purposes  of  sale,  in  which  advertisements  were  embodied 
the  essential  points  affecting  the  plaintiff's  company,  and 
claimed  by  them  as  libellous  in  the  chart. 

Upon  a  complaint  embracing  five  causes  of  action,  an  affi- 
davit of  the  president  of  plaintiff's  company  alleging  the 
falsity  of  some  of  the  facts  stated  in  defendant's  publications, 
and  an  affidavit  of  plaintiff's  counsel  referring  to  and  annex- 
ing copies  of  correspondence  had  between  him  and  the 
defendant  prior  to  the  suit,  and  also  annexing  the  alleged 
libellous  matter,  an  order  of  arrest  was  obtained  from  one  of 
the  judges  of  the  court,  directing  the  sheriff  to  arrest  the 
defendant,  and  hold  him  to  bail  in  SI  0,000. 

The  defendant  moved,  upon  affidavits,  to  vacate  the  said 
order  of  arrest,  and  the  motion  was  opposed  by  further  affi- 
davits. The  motion  was  granted,  the  order  vacated,  and  the 
following  opinion  delivered,  from  which  the  facts  will  more 
fully  appear : 

FREEDMAN,  J.  (Special  Term.}  This  action  is  brought  by 
the  plaintiff,  as  a  corporation,  against  the  defendant,  for  the 
recovery  of  $130,000  damages,  alleged  to  have  been  sustained 
by  reason  of  divers  alleged  libellous  publications  of  and  con- 
cerning the  plaintiff,  contained  in  a  pamphlet  (1)  entitled 
"Life  Insurance  Chart,"  annually  published  by  the  defendant 
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and  embodying  a  brief  synopsis  of  the  annual  returns  of  Life 
Insurance  Companies ;  and  (2)  also,  in  three  advertisements, 
inserted  in  different  public  journals  published  in  the  city  of 
New  York,  and  inserted  by  the  defendant  with  the  view  of 
calling  the  attention  of  the  public  to  said  Life  Insurance 
Chart,  and  containing  substantially  the  same  statements  con- 
cerning the  plaintiff's  company  claimed  by  them  as  libellous 
in  the  chart. 

Upon  the  complaint  in  this  action,  and  an  affidavit  sworn 
to  by  the  president  of  the  plaintiff's  company,  and  an  affida- 
vit sworn  to  by  one  of  the  attorneys  of  the  plaintiff,  an 
order  of  arrest  was  obtained  from  one  of  the  justices  of  this 
court,  and  in  pursuance  of  said  order  the  defendant  has  been 
arrested,  and  compelled  to  give  bail  for  his  appearance  in 
this  action,  consisting  of  two  sureties,  justifying  in  the  sum 
of  ten  thousand  dollars  each. 

The  defendant  moves  upon  affidavits  made  in  his  own  be- 
half, and  also  upon  the  complaint  and  affidavits  of  the  plain- 
tiff, upon  which  the  order  of  arrest  has  been  granted,  to 
vacate  the  order  of  arrest,  or  for  a  reduction  of  bail. 

Subd.  1,  of  section  179,  of  the  code,  provides  that  a  de- 
fendant may  be  arrested  in  an  action  for  the  recovery  of 
damages,  on  a  cause  of  action  not  arising  out  of  contract  *  * 
where  the  action  is  for  an  injury  to  person  or  character,  &c., 
&c.  Section  180  prescribes  that  an  order  for  the  arrest  of  a 
defendant  must  be  obtained  from  a  judge  of  the  court,  in 
which  the  action  is  pending,  and  according  to  section  181 
the  order  may  be  made  by  the  judge,  whenever  it  shall 
appear  to  the  judge  by  the  affidavit  of  the  plaintiff,  or  of 
any  other  person,  that  a  sufficient  cause  of  action  exists,  and 
that  the  case  is  one  of  those  mentioned  in  section  179. 

These  provisions  do  not  give  to  the  plaintiff  an  absolute 
right  to  an  order  of  arrest ;  the  language  of  the  code  is 
permissive  only ;  the  words  of  the  code  are  not  that  the 
judge  shall  make  the  order,  but  merely  that  the  order  may 
be  made.  It  therefore  rests  in  the  sound  discretion  of  the 
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judge  to  grant  or  refuse  the  order.  la  Davis  agt..  Scott,  (15 
Abb.  127),  DALY,  F.  J.  says,  that  it  is  a  proper  exercise  of 
that  discretiou  to  grant  the  order  of  arrest  only  in  actions  of 
assault,  of  battery,  libel,  or  slander,  where  it  would  have 
been  granted  under  the  former  practice,  or  in  extreme  cases 
of  very  outrageous  batteries ;  or  when  it  is  shown  by  affidavit 
that  the  defendant  is  a  non-resident ;  or  from  facts  and  cir- 
cumstances, that  there  is  good  reason  to  believe  that  he  is 
about  to,  or  may,  depart  from  the  state 5  and  at  the  same 
time  that  learned  jurist  proves  by  authorities,  that  by  the 
practice  established  in  the  supreme  court  when  the  revised 
statutes  went  into  effect  (1828)  an  order  would  not  be  gran- 
ted for  the  arrest  of  a  defendant  in  actions  of  assault  and 
battery,  libel  or  slander,  except  slander  of  title,  unless  the 
defendant  was  a  transient  person,  or  was  about  to  depart 
from  the  state,  or  unless  in  very  extreme  cases  of  violent  and 
cruel  batteries,  and  shows  that  a  strict  adherence  to  the 
salutary  rule  referred  to  by  him,  which  has  prevailed  in  this 
state  from  an  early  period,  is  not  inconsistent  with  the  pro- 
visions of  the  code. 

The  granting  of  the  order  of  arrest  in  this  matter  was 
therefore  a  matter  of  discretion  for  the  judge  granting  the 
same.  The  plaintiffs  seem  to  agree  to  this  proposition,  but 
strenuously  insist  that  the  exercise  of  that  discretion  by  one 
judge  will  not  be  reviewed  by  another. 

Section  204  of  the  code  provides  that  a  defendant  arrested 
may,  at  any  time  before  judgment,  apply  on  motion  to  vacate 
the  order  of  arrest,  or  to  reduce  the  amount  of  bail,  and  it 
has  been  well  settled  that  the  motion  referred  to  in  this 
section,  may  be  made  before  the  judge  who  granted  the 
order,  or  to  any  other  judge ;  in  the  latter  case  it  belongs 
to  the  class  of  motions  termed  "non-enumerated  motions," 
which  must  be  made  upon  notice  to  the  adverse  party 
and  which  according  to  the  rules  of  this  court  in  force 
at  the  present  time,  should  be  heard  at  special  term  only. 
To  deny  to  a  defendant,  arrested  upon  an  order  of  a 


NEW  YORK  PRACTICE  REPORTS.     205 

The  Knickerbocker  Life  Ins.  Co.  agt.  Ecclesine. 

judge  made  out  of  court,  a  hearing,  and  thorough  investi- 
gation at  special  term,  would  indeed  be  a  great  hardship. 
A  judge  upon  granting  an  order  of  arrest  is  only  bound  to 
see  that  the  plaintiff  presents  a  prima  facie  case,  and  if  at 
the  same  time  the  plaintiff  tenders  a  sufficient  undertaking 
to  the  effect,  that  if  the  defendant  recover  judgment,  the 
plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  de- 
fendant, and  all  damages  which  he  may  sustain  by  reason  of 
the  arrest,  not  exceeding  a  certain  sum,  which  is  to  be  speci- 
fied in  the  undertaking,  and  which  shall  be  at  least  one 
hundred  dollars,  an  order  of  arrest  under  our  present  sys- 
tem of  practice  is  often  granted  as  a  matter  of  course.  In 
such  case,  the  judge  granting  the  order  hears  only  one  side  ; 
the  plaintiff's  statements  may  be  highly  colored  and  strained  ; 
different  conclusions  may  be  drawn  from  them ;  the  judge 
applied  to,  being  pressed  with  other  business,  has  not  the 
time  to  examine  them  very  minutely,  but  grants  the  order  in 
the  expectation  that,  if  the  defendant  is  able  to  overcome  or 
explain  the  case  as  made  by  the  plaintiff  he  will  not  neglect  to  do 
so,  and  set  himself  right  before  the  court,  either  upon  the  plain- 
tiff's own  papers,  or  upon  new  affidavits,  prepared  on  behalf  of 
the  defendant.  Nor  can  I  subscribe  to  the  proposition  advanced 
by  the  learned  counsel  for  the  plaintiff,  that  the  defendant, by  giv- 
ing bail,  has  precluded  himself  from  questioning  the  sufficiency  of 
the  plaintiff's  complaint,  and  original  affidavits,  to  sustain  the 
order.  The  case  of  Stewart  agt.  Howard  (15  Barb.  26), 
cited  in  support  of  this  theory,  simply  decides  that  a  person 
arrested  in  civil  process  waives  his  personal  privilege  from 
arrest  as  a  witness  by  giving  bail,  and  the  case  of  Dale  agt. 
Eadcliffe  (25  Barb.  333)  is  not  in  point  now,  for  the  reason 
that,  at  the  time  of  the  decision  made  in  that  case,  a  defend- 
ant arrested  under  the  provisions  of  the  Code  was  compelled 
to  move  to  vacate  the  order  of  arrest,  before  the  justification 
of  his  bail.  As  the  case  now  stands,  he  may  move  at  any 
time  before  judgment,  and  section  183  provides  further,  that 
an  order  of  arrest  shall  be  of  no  avail,  and  shall  be  vacated 
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or  set  aside  on  motion,  unless  the  same  is  served  upon  the 
defendant,  as  provided  by  law,  before  the  docketing  of  any 
judgment  in  the  action ;  and  that,  in  all  cases,  the  defend- 
ant shall  have  twenty  days  after  the  service  of  the  order  of 
arrest,  in  which  to  answer  the  complaint  in  the  action,  and 
to  move  to  vacate  the  order  of  arrest,  or  to  reduce  the 
amount  of  bail. 

Having  thus  disposed  of  some  of  the  most  important  pre- 
liminary questions  raised  upon  the  argument  of  this  case, 
and  passing  over  others,  raised  partly  by  the  plaintiff  and 
partly  by  the  defendant,  but  which  I  do  not  deem  of  great 
importance,  I  proceed  to  examine  the  application  upon  the 
merits  involved  in  it.  On  the  part  ol  the  defendant,  the  right 
of  the  plaintiff  to  bring  this  suit  as  a  corporation  has  been 
questioned. 

The  books  contain  but  three  precedents  for  such  action 
by  a  corporation  (Trenton  Ins.  Co.  agt.  Perrine,  3  Zabriskie, 
402,  decided  in  New  Jersey ;  Metropolitan  Saloon  Co.  agt. 
Haukins,  4  Hurl.  &  Nor.,  87,  decided  in  England]  Shoe  & 
Leather  Bank  agt.  Thompson,  18  Abb.,  413,  decided  in  New 
York). 

In  all  these  cases  the  language  used  was  defamatory.  The 
right  to  bring  the  action  was  based  on  the  damages  sustained 
by  the  property  of  the  companies ;  or  to  use  the  language  of 
POLLOCK  C.  B.,  in  the  English  case  :  "  A  corporation  may 
maintain  an  action  for  libel,  by  which  its  property  is  in- 
jured." 

"The  true  rule,"  says  INGRAHAM,  P.  J.,  in  The  Shoe  &  Leather 
Sank  case  already  referred  to,  "  seems  to  be  as  to  the  power 
of  corporations  to  maintain  actions ;  that  they  may  do  so  in 
all  cases  necessary  for  the  preservation  of  their  property  and 
rights,  and  for  the  recovery  of  any  damages  occasioned  by 
the  wrongs  of  others,  but  not  for  those  damages  to  person 
and  character  for  which  an  individual  may  recover  uncon- 
nected with  loss  or  injury  to  property." 

This  being,  therefore,  in  some  respects,  a  new  remedy,  it 
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will  not  be  more  extensive  than  analogous  remedies  given  to 
individuals,  nay  it  necessarily  must  be  more  limited.  But 
analogies  may  be  borrowed  from  the  former  as  follows : 

If  the  alleged  libel  must  be  defamatory  as  to  an  individual, 
it  must  be  so  as  to  a  corporation. 

If  express  malice  would  be  necessary  in  the  one  case,  it  is 
in  the  other. 

The  necessity  of  an  averment  and  the  mode  of  averment 
of  special  damage,  and  the  mode  of  proof,  if  necessary,  in  the 
one  case,  is  necessary  in  the  other. 

Upon  a  careful  consideration  of  the  principles  involved  in 
such  cases,  I  have  come  to  the  conclusion,  that  a  corpora- 
tion engaged  in  a  business,  in  which  credit  may  be  material 
to  its  success,  may  maintain  an  action  of  libel,  without  proof 
of  special  damage,  where  the  language  used  concerning  it, 
is  defamatory  in  itself  and  injuriously  and  directly  affects  its 
credit,  and  necessarily  and  directly  occasions  pecuniary  in- 
jury ;  but  that  in  all  other  cases,  the  averment  and  proof  of 
malice  and  special  damage  is  necessary. 

And,  I  am  also  of  the  opinion,  that  whenever  a  corpora- 
tion is  entitled  to  maintain  an  action  of  libel  in  the  cases 
specified,  it  may  also  procure  an  order  for  the  arrest  of  the 
defendant  under  section  179  of  the  Code,  as  a  provisional 
remedy  in  that  action.  In  such  case  the  word  "  character" 
contained  in  the  first  subdivision  of  section  179,  must  be  con- 
strued to  mean  "business  character." 

It  remains,  therefore,  to  inquire  whether  upon  the  case  as 
made  by  both  sides  sufficient  grounds  appear  for  the  arrest 
of  the  defendant.  The  complaint  embraces  five  counts.  The 
first  count  sets  out  the  following  language  taken  from  the 
Life  Insurance  Chart  hereinbefore  referred  to  as  one  of  the 
libels  complained  of: 

"  Knickerbocker,  stockholders  are  entitled  to  thirteen  per 
cent,  annually  on  capital  over  legal  interest ;  dividends  de- 
clared to  policy  holders  the  sixth  year,  and  annually  there- 
after." 
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The  second  count  sets  out  the  same  language,  and  the 
following  passage  as  an  additional  libel : 

"Knickerbocker  dividends  when  applied  on — life  sixth 
year — endowment  sixth  year — ten  years — sixth  year." 

In  the  third,  fourth  and  fifth  counts,  the  plaintiff  complains 
of  the  following  passage  appearing  in  the  advertisement  in- 
serted by  the  defendant  into  three  public  journals  published 
in  t^e  city  ot  New  York : 

"  Knickerbocker,  161  Broadway,  New  York.  Stockhold- 
ers are  entitled  to  twenty  per  cent,  of  the  profits,  besides  an 
interest  dividend  on  the  capital.  *  *  *  *  Interest  and 
profit,  dividends  paid  to  stockholders  on  $100,000  00  capital 
trom  1853  to  1867,  $139,310  75-100." 

The  plaintiff  claims,  that  the  defendant  by  the  several  pub- 
lications aforesaid  intended  to  charge  and  induce  people  to 
believe,  that  stockholders  in  said  company  were  entitled  to 
receive  and  did  receive  a  dividend  of  thirteen  per  cent,  over 
legal  interest  on  the  stock  held  by  them  therein,  that  no 
dividend  was  declared  to  the  holders  of  policies  issued  by  the 
company  until  the  sixth  year  after  the  issuing  of  the  same, 
whether  the  said  policies  were  issued  for  the  term  of  the 
natural  life  of  the  person  insured  thereby,  or  whether  they 
were  endowment  policies,  or  policies  having  ten  years  to  run; 
that  stockholders  in  said  company  were  then  entitled  to  re- 
ceive and  that  they  did  receive  therefore  twenty  per  cent, 
of  the  profits  of  said  company  besides  an  interest  dividend  on 
the  amount  of  capital  stock  held  by  them  respectively,  and' 
that  there  had  been  paid  to  stockholders  in  said  company 
from  1853  to  1867,  the  sum  of  $139,310  75  on  a  capital 
of  $100,000  00. 

The  plaintiff  further  claims  and  alleges,  that  in  truth  and 
in  fact,  stockholders  in  said  company  were  not  entitled  to  and 
did  not  receive  a  dividend  of  thirteen  per  cent,  annually  over 
legal  interest  on  their  stock,  that  dividends  were  then  declared 
to  policy  holders  before  the  sixth  year  after  their  policies 
were  issued,  that  stockholders  in  said  company  were  not 
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entitled  to  and  did  not  receive  a  dividend  of  twenty  per 
cent  of  the  profits,  besides  an  interest  dividend  on  the 
amount  of  capital  stocK  held  by  them  respectively,  nor  had 
said  company  paid  to  stockholders  the  sum  of  $139,310  75 
as  interest  and  profit,  dividends  on  $100;000 — capital  from 
1853  to  1867. 

The  plaintiff  in  the  first,  third,  fourth  and  fifth  count  further 
charges,  upon  information  and  belief  merely,  that  at  the  time 
of  publication  the  true  state  ot  affairs  was  well  known  to  the 
defendant ;  the  second  count  contains  no  such  allegation. 

Each  of  the  counts  set  forth  in  the  complaint,  contains  a 
further  allegation,  that  the  defendant  well  knowing  the  prem- 
ises, but  intending  to  destroy  the  reputation  of  said  plaintiff 
and  injure  its  business,  did  compose  and  publish  the  matters 
complained  of. 

This  is  the  only  allegation  contained  in  any  of  the  plain- 
tiff's papers  used  on  this  motion  charging  malice  or  an  evil 
intent  on  the  part  of  the  plaintiff.  The  affidavits  of  the  plain- 
tiff do  not  charge  the  defendant  with  malice  or  any  evil  intent 
whatever,  nor  set  out  a  simple  fact  from  which  the  same 
could  be  inferred. 

Each  of  the  five  counts  embraced  in  the  complaint,  con- 
cludes with  the  following  specification  of  special  damage  : 

"  That  by  reason  of  the  premises  a  large  number  of  persons 
refused  to  take  policies  of  insurance  issued  by  this  plaintiff, 
or  to  make  application  to  the  plaintiff  for  insurance,  whereby 
said  plaintiff  was  injured  in  its  reputation  and  business,  and 
lost  a  large  amount  of  premiums,  which  it  would  otherwise 
have  received,  and  whereby  it  sustained  large  damages,  &c." 

None  of  the  affidavits  contain  a  further  specification  of 
damage,  nor  any  facts  from  which  the  extent  of  the  plaintiff's 
damage,  if  any,  could  be  seen. 

The  president  of  the  Knickerbocker  Life  Insurance  Com- 
pany in  an  affidavit  sworn  to  on  the  2d  day  of  February, 
1869,  further  shows,  that  the  stockholders  in  said  company, 
"prior  to  January  1st,  1868,  had  not  received  on  an  average 
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exceeding  two  per  cent,  annually,  over  legal  interest  on  their 
capital  stock,  and  that  the  total  amount  of  interest  and  profit 
dividends  paid  to  the  stockholders  of  said  company  from 
1853  to  1867,  did  not  exceed  $115,000  &c. 

The  foregoing  statement  contains  substantially  all  the 
material  facts  upon  which  the  plaintiff  relies.  The  language 
complained  of,  not  being  actionable  per  se,  the  averment  and 
proof  of  malice  and  special  damage  is  necessary.  This  the 
plaintiff  attempted  to  set  forth  in  the  complaint,  which  is 
sworn  to  by  the  president  of  the  company,  and  has  been  used 
as  an  affidavit  upon  the  application  to  obtain  the  order  of 
arrest.  But  frequently  a  sworn  complaint  wih1  not  be  alone 
a  sufficient  foundation  for  the  order  of  arrest,  for  the  reason, 
that  although  the  averments  may  be  sufficiently  specific  to 
sustain  the  complaint,  as  such,  they  may  not  be  sufficiently 
so  to  sustain  an  order  of  arrest.  Thus,  in  an  action  of 
malicious  prosecution,  it  is  enough  for  the  complaint  to  set 
out  in  general  terms  malice  and  want  of  probable  cause. 
But  to  sustain  an  order  of  arrest,  this  is  not  enough.  The 
facts  relied  on  as  presumptive  evidence  of  want  of  probable 
cause,  must  be  set  forth  in  the  affidavit,  so  as  to  enable  the 
judge  to  whom  the  application  is  made,  to  draw  the  proper 
conclusions  of  law.  If  such  facts  are  omitted,  the  party 
swears  only  to  his  own  belief,  and  thus  his  own  opinion,  or 
that  of  his  counsel  is  substituted  for  a  judicial  decision 
(Vanderpoel  agt.  Kissam,  4,  Sandf.,  715). 

In  the  same  manner  it  is  necessary  in  this  case,  that  the 
complaint  in  this  action  should  not  only  charge,  that  at  the 
time  of  publication  the  true  state  of  affairs  was  well  known 
to  the  defendant,  (and  this  is  done  merely  upon  information 
and  belief),  that  the  defendant  intending  to  destroy  the  rep- 
utation of  the  plaintiff,  and  injure  its  business,  did  compose 
and  publish  the  matters  complained  of,  and  that  the  plaintiff 
sustained  the  damages  alleged  therein ;  but  that  the  affidavits 
of  the  plaintiff  should  contain  sufficient  facts,  from  which 
the  judge  or  court  can  see  that  the  defendant  must  have 
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known  the  true  state  of  affairs,  that  he  was  actuated  by 
malice  in  making  the  publication,  and  that  the  plaintift  suf- 
fered damage  in  consequence  thereof.  This  the  plaintiff  did 
not  do,  although  his  counsel  seems  to  have  been  fully  aware 
of  the  necessity  thereof;  for  an  affidavit  was  attached  to  the 
verified  complaint,  sworn  to  by  the  president  of  the  Knicker- 
bocker Life  Insurance  Company  on  the  same  day  the  com- 
plaint was  verified,  in  which  the  president  swears  that  he  has 
read  the  complaint  in  this  action  and  knows  the  contents 
thereof,  and  then  goes  on  and  confines  himself  to  show  in 
what  respects  the  publications  of  the  defendant  were  false, 
but  wholly  omits  to  swear  that  the  allegations  contained  in 
the  complaint  are  true.  The  same  omission  occurs  in  the 
affidavits  read  by  the  plaintiff  in  opposition  to  the  motion  to 
vacate  the  order  of  arrest,  so  that  upon  the  plaintiff's  own 
papers  I  am  asked  to  uphold  the  order  of  arrest  upon  the 
bare  fact  of  the  publication  of  a  statement  not  defamatory 
in  itself,  the  falsity  of  the  same  in  some  particulars,  and  an 
allegation  of  damage,  the  extent  of  which,  if  any  occured,  I 
cannot  ascertain.  As  the  words  complained  of  are  not  libel- 
lous on  their  face,  the  plaintiff  is  bound  to  show  by  facts 
and  circumstances,  how  they  became  libellous,  and  that  the 
defendant,  at  the  time  of  their  publication,  knew  their  libel- 
lous character.  Presumption  of  malice  can  only  arise  when 
the  publication,  on  its  face,  is  capable  of  conveying  an  in- 
jurious effect.  Every  man  is  presumed  to  foresee  and  intend 
all  the  mischievous  consequences  that  may  justly  be  expected 
to  flow  from  his  voluntary  acts.  But  the  cases  of  construc- 
tive malice  are  exclusively  such  as  involve  words  capable  of 
bearing  in  themselves  a  libeUous  meaning.  The  law  in  such 
cases  reasonably  presumes  no  more  than  this,  and  when  a 
hidden  defamatory  meaning  is  sought  to  be  attributed  to 
words  in  themselves  innocent,  and  on  their  face  containing 
no  such  sense,  by  extrinsic  facts  outside  and  independent  of 
the  publication  itself,  the  knowledge  of  such  facts  must  be 
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shown  by  averment  and  proof  to  have  existed  in  the  breast 
of  the  defendant  at  the  time  of  publication. 

The  words  complained  of  do  not  necessarily  imply  even  a 
charge  of  mere  mismanagement  against  the  company  or  its 
officers ;  on  the  contrary,  as  long  as  the  press  and  the  public 
remain  divided  in  opinion  as  to  the  best  plan  upon  which 
life  insurance  companies  should  be  organized  and  carried 
on,  the  statements  published  by  the  defendant  concerning 
the  plaintiff,  may  be  looked  upon  by  many  as  highly  eulo- 
gistic of  the  safe  and  prudent  manner  in  which  the  affairs  of 
the  plaintiff's  company  have  been  heretofore  conducted ; 
they  may  with  many  people  amount  to  a  positive  recommen- 
dation, for  they  certainly  tend  to  demonstrate  that,  so  far, 
the  plaintiff's  company  has  been  very  careful  in  assuming 
risks,  and  fortunate  besides.  The  words  being  capable  of 
this  interpretation,  the  burden  of  proof  is  upon  the  plaintiff 
to  showr  by  facts  and  circumstances  that  they  were  used  in 
a  libellous  sense,  and  that  the  defendant  was  actuated  by 
malice.  The  plaintiff  has  failed  to  do  so. 

The  defendant,  on  the  other  hand,  shows  by  affidavit,  that 
he  has  been  for  over  fifteen  years  past  a  resident  of  the  city 
of  New  York,  that  he  is  a  man  of  family,  has  been  a  tax- 
payer on  personal  estate  in  the  said  city  for  several  years, 
and  that  he  has  no  intention  to  leave  the  same,  or  remove 
therefrom;  that  he  was,  from  1859  to  1868,  one  of  the 
editors  and  proprietors  of  a  monthly  journal,  called  the 
"Wall  Street  Underwriter  and  General  Joint  Stock  Kegister," 
published  in  this  city ;  that  he  has  been,  since  September, 
1868,  the  sole  editor  and  proprietor  of  said  publication ;  that 
in  the  pursuit  of  his  business,  he  frequently  had  occasion  to, 
and  continually  does,  give  to  the  public  statistical  informa- 
tion of  the  state  and  condition,  pecuniarily  or  otherwise,  of 
the  insurance  companies  of  this  and  other  states,  devoted  to 
the  life*  fire,  or  marine  business ;  that  the  pamphlet  referred 
to  by  the  plaintiff  as  "The  Life  Insurance  Chart,"  containing 
the  matters  complainee  of  in  the  first  and  second  causes  of 
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action,  is  a  fair  and  truthful  compilation,  gotten  up  by  him 
from  extracts  from  the  original  verified  statements,  filed  in 
the  N.  Y.  Insurance  Department  of  44  Life  Insurance  com- 
panies in  the  United  States,  and  was  not  a  publication  direc- 
ted at  the  Knickerbocker  in  particular,  any  more  than  at  the 
other  forty  three  companies  named  in  it.  The  defendant 
then  goes  on,  and  shows  how  he  compiled  the  facts  published 
in  said  chart,  and  in  the  advertisements  complained  of  in 
the  third,  fourth,  and  fifth  cause  of  action ;  that  at  the  time 
of  the  publication  he  had  every  reason  to  believe,  and  did 
believe,  they  were  true ;  that  the  publication  was  made 
with  good  motives  and  for  justifiable  ends ;  and,  finally,  con- 
cludes by  showing  how,  in  some  particulars,  he  was  misled 
partly  by  the  returns  and  statements,  and  charter  of  the 
plaintiff's  company,  and  partly  by  statements  contained  in 
the  ninth  annual  report  of  the  superintendent  of  the  insur- 
ance department  of  this  state,  as  printed  by  order  of  the 
legislature  for  the  year  1868  ;  that  he  is  a  policy-holder  in 
the  plaintiff's  company  since  the  year  1857,  that  said  policy 
is  on  his  own  life,  in  favor  of  his  wife,  for  the  sum  of  $3000, 
and  that,  several  years  ago,  he  induced  other  persons  to  in- 
sure in  plaintiff's  company. 

The  defendant  thus  not  only  denies  all  the  allegations  of 
the  plaintiff,  so  far  as  it  may  become  necessary  for  him  to 
deny  them;  but,  in  addition  thereto,  he  presents  facts  and 
circumstances  which  stand  forth  uncontradicted,  and  which, 
as  the  case  stands  before  me,  almost  conclusively  prove  that 
no  such  malice  or  evil  intent  towards  the  plaintiff,  as  has 
been  charged  against  him,  ever  existed  in  point  of  fact.  The 
defendant  shows  that  he  made  the  statements  complained  of 
in  the  course  of  his  business,  believing  them  to  be  true,  and 
that  they  contain  no  libel ;  for  a  libel  consists  of  a  malicious 
publication.  After  carefully  sifting  and  duly  weighing  the 
evidence  placed  before  me  by  both  sides,  I  can  come  to  no 
other  conclusion,  and  I  think  the  defendant  is  entitled  to  his 
discharge.  If  the  rule  in  a  case,  like  the  one  before  me,  were 
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otherwise,  no  newspaper  could  give  to  the  public  statistical 
information  relating  to  any  corporation  or  company,  without 
becoming  involved  in  endless  litigation  ;  the  slightest  inac- 
curacy, to  which  the  ingenuity  of  counsel  could  attach  an 
injurious  meaning  in  the  remotest  degree,  would  be  seized 
upon  and  used  as  the  foundation  for  a  long  libel  suit,  and  a 
portion  of  our  press  might  thus  be  deterred,  in  order  to 
escape  the  annoyance,  trouble,  and  expense,  in  this  respect, 
from  giving  to  the  public  such  general  information  concern- 
ing the  organization,  inside  workings,  operations  and  profits 
of  large  and  wealthy  corporations  and  companies,  relying 
for  their  support  mostly  upon  popular  favor  and  the  patron- 
age of  the  working  classes,  which  the  people  at  large  have 
a  right  to  demand,  and  which  they  cannot  very  well  receive 
through  any  other  channel  except  a  free,  fearless,  and  inde- 
pendent press. 

The  order  of  arrest  must  be  vacated,  with  $10  costs. 

An  order  to  that  effect  was  entered,'and  from  that  plaintiff 
appealed. 

Defendant,  subsequently  moved  to  have  the  averment  of 
damage,  at  the  end  of  each  count,  made  more  definite  and 
certain.  The  motion  was  granted,  and  an  order  made  direct- 
ing the  complaint  to  be  made  more  definite  and  certain,  by 
setting  out  the  names  of  the  persons  refusing  to  make  appli- 
cation for  insurance,  the  particular  premiums  and  amounts 
thereof  which  it  was  claimed  the  company  would  have  re- 
ceived, had  it  not  been  for  the  publication  of  the  alleged 
false  matter. 

From  this  order  also  the  plaintiff  appealed. 

H.  W.  JOHNSON,  for  appellant. 

A.  J.  VANDERPOEL,  JOHN  K.    PORTER,  THOMAS  DAR- 
LINGTON, of  counsel. 
ALEXANDER  &  GREEN,  for  respondent. 
D.  McMAHON,  H.  A.  CRAM,  of  counsel. 
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By  the  Court,  MONELL,  J. — I  think,  both  orders  should  be 
affirmed  ;  the  order  discharging  the  arrest  for  the  very  satis- 
factory reasons  stated  by  the  learned  justice  at  special  term, 
and  the  other  for  the  reason  that  if  the  averment  of  special 
damage  is  made  definite  in  the  particulars  specified  in  the 
order,  there  will  be  a  prima  facie  cause  of  action  against  the 
defendant.  We  all  agree,  that  without  proof  of  special  dam- 
age, the  action  cannot  be  maintained,  in  other  words,  we 
agree  that  with  proof  of  special  damage  it  may  be  main- 
tained. As  an  allegation  in  a  pleading,  I  think  it  would  be 
sufficient,  if  it  contained  the  matter  required  by  the  order, 
and  that,  it  seems  to  me,  is  the  only  question  before  us  on 
this  appeal.  The  matter  alleged  against  the  defendant  is  not 
per  se  libelous ;  but  if  the  plaintiffs  can  satisfy  a  jury,  that 
such  matter  is  injurious  to  them,  and  was  maliciously  pub- 
lished, they  can  recover  if  they  also  show,  that  they  have 
been  specially  damaged. 

FREEDMAN,  J.,  concurred. 

JONES,  J.,  (concurring  as  to  one  and  dissenting  as  to  the 
other  order). 

If  this  action  is  sustainable  at  all  it  must  be  on  the  ground, 
that  special  damage  has  resulted  from  the  writing  of  the 
words ;  special  damage  then  is  the  gist  of  the  action.  Being 
so,  it  must  be  laid  in  the  complaint  with  particularity.  A 
general  averment  of  loss  of  customers  will  not  suffice.  The 
names  of  the  customers  who  are  alleged  to  have  been  lost 
must  be  given,  and  only  the  loss  of  the  customers  so 
named  can  be  proved.  If  no  customers  are  named,  then  no 
proof  of  special  damage  can  be  given  and  the  action  fails. 
(Starkie  on  Slander,  vol.  1,  p.  441  ;  vol.  2,  p.  62  ;  Chitty  on 
Pleading,  vol.  1,  p.  399 ;  Saunders  on  PI.  &  Ev.  vol.  2,  p. 
800). 

This  doctrine  appears  to  have  been  overlooked  in  the  case 
of  the  Shoe  and  Leather  Sank  agt.  Thompson,  (18  Abb., 
417). 
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In  the  present  case,  there  is  no  sufficient  averment  of 
special  damage,  either  in  the  complaint  or  any  of  the  papers 
used  in  support  of  the  order  of  arrest.  There  is,  therefore, 
nothing  to  carry  the  case  to  a  jury.  The  case  then  falls 
within  that  class  of  cases  where  the  court  will  not  uphold  an 
order  of  arrest. 

Again,  the  words  complained  of  do  not,  of  themselves,  im- 
port any  injury  to  the  plaintiff,  nor  do  they  afford  any  presump- 
tion legal  or  otherwise,  that  their  circulation  is  injurious. 
For  aught  that  appears  by  the  allegations  of  the  complaint, 
the  plaintiff's  mode  of  business,  as  stated  by  the  defendant, 
was  more  beneficial  to  both  stockholders  and  policy-holders 
than  that  of  any  other  company.  Therefore,  it  does  not  ap- 
pear, that  the  words  could  or  did  injuriously  affect  the  plain- 
tiffs business  by  deterring  customers. 

Consequently,  an  allegation  that  there  were  other  com- 
panies who  did  business  on  a  more  favorable  basis,  is 
material. 

The  averment  of  special  damage  does  not  supply  the  want 
of  such  allegation,  because  the  facts  alleged  do  not  show 
such  damages  to  be  the  direct  and  legitimate  result  from  the 
words  used. 

If,  however,  the  special  averment  does  supply  the  want  of 
such  allegation,  it  is  then  clear,  that  the  special  damages  con- 
stitute the  gist  of  the  action. 

For  these  reasons,  I  think,  the  order  vacating  the  order  of 
arrest  should  be  affirmed,  with  $10  costs. 

With  regard  to  the  motion  to  make  the  complaint  more 
definite  and  certain,  the  above  views  call  for  a  reversal. 

That  motion  is  applicable  only  when  one  or  more  of  the 
allegations  which  go  to  make  out  the  cause  of  action  is  or 
are  indefinite  or  uncertain.  But  it  cannot  be  resorted  to 
to  compel  the  insertion  of  an  averment  which  is  necessary  to 
make  out  the  cause  of  action,  or  which  changes  the  cause  of 
action  which  the  plaintiff  insists  on;  or  the  grounds  thereof 
on  which  he  chooses  to  rely. 
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Now,  in  this  case  there  is  no  averment  of  special  damage, 
and  none  can  be  proved  (HerricJc  agt.  Yatham,  10  J.  R., 
281). 

If  the  plaintiff  succeeds  under  his  present  complaint,  it 
must  be  on  the  ground  that  the  words  are  actionable  per  se. 
True,  I  think,  he  cannot  succeed  on  that  ground.  But  he 
has  a  right  to  differ  from  me,  and  place  his  cause  of  action  on 
that  ground  alone,  and  we  cannot  compel  him  to  add  another 
ground,  nor  to  claim  special  damages,  if  he  does  not  desire 
it. 

Order  to  make  complaint  more  definite  and  certain,  should 
be  reversed,  with  $10  costs. 

Both  orders  affirmed,  with  costs. 


218  NEW  YORK  PRACTICE   REPORTS. 


Oertel  agt.  Jacoby. 


SUPKEME  COURT. 
OERTEL  and  JAMES  agt.  JACOBY. 

Where  aa  action  is  brought  by  the  plaintiffs  to  restrain  the'defendant  from  infring- 
ing the  common  law  rights  of  the  plaintiffs  in  &  picture,  by  the  sale  of  lithogra- 
phic reproductions  thereof;  and  where  a  similar  suit  was  brought  by  the  plaintiffs 
in  this  court  against  another  defendant,  which  terminated  successfully  to 
plaintiffs  : 

Held  that  matters  in  the  present  complaint,  which  set  out  the  proceedings  in  the 
former  case — the  application  for  an  injunction — the  opposition  thereto,  upon 
affidavits — the  granting  and  continuing  of  the  same — the  appeal  therefrom  to 
the  general  term,  and  the  affirmance  oil  such  appeal  of  the  injunction,  were 
not  irrelevant  or  redundant. 

New  York  Special  Term,  January,  1872. 

THIS  was  an  action  by  the  plaintiffs  to  restrain  the  de- 
fendant from  infringing  the  common  law  rights  of  the  plain- 
tiffs, in  the  picture  known  as  the  "Rock  of  Ages,"  by  the 
sale  of  lithographic  reproductions  thereof.  A  similar  suit 
was  brought  by  the  plaintiffs  in  this  court,  against  another 
defendant,  and  will  be  found  reported  in  40  How.  Pr.  R.  10. 
In  the  complaint  in  the  present  case,  the  plaintiffs  set  out  the 
proceedings  in  the  former  case,  the  application  for  an  injunc- 
tion therein,  the  opposition  thereto,  upon  affidavits,  the  grant- 
ing and  continuance  of  the  injunction,  the  appeal  therefrom 
to  the  general  term,  and  the  affirmance  of  such  injunction  by 
the  general  term.  The  present  defendant  moves  to  strike 
out  from  the  complaint  all  reference  to  the  proceedings  in 
the  former  suit,  upon  the  ground  that  they  are  irrelevant  and 
redundant. 

ROGER  A.  PRYOR,  for  the  motion. 
CLARENCE  A.  SEWARD,  opposed. 
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BRADY,  «71 — The  averment  in  the  complaint,  that  the 
plaintiffs  asserted  and  vindicated  the  claim  set  up  here  in 
another  action,  is  not  irrelevant  or  redundant. 

It  is  substantially  an  allegation  that  they  have  not  acqui- 
esced in  any  invasion  of  their  rights,  and,  in  that  way, 
dedicated  the  picture  to  public  use.  This  element,  though 
it  may  not  be  regarded  as  a  judgment  binding  upon  the 
defendant  in  this  action,  nevertheless  has  an  important  bear- 
ing on  the  right  of  the  plaintiffs  to  the  preliminary  injunction 
for  which  they  pray. 

If  a  patentee  after  obtaining  his  patent  dedicates  or  sur- 
renders it  to  the  public  use,  or  acquiesces  in  the  public  use 
of  it,  he  is  not  entitled  to  the  aid  of  a  court  of  equity  to 
protect  it  (Curtis  on  Patents,  §  §  351,  352). 

The  cases  are  kindred,  and  therefore  the  importance  of 
the  averment  referred  to.  Such  averment  cannot  be  said  to 
have  no  substantial  relation  to  the  controversy,  and  it  is 
equally  clear  that  the  defendant  is  not  bound  to  answer  it, 
unless  he  intends  to  employ  as  a  defense  such  use  or  dedica- 
tion, in  which  case  its  relevancy  becomes  apparent. 

For  these  reasons,  the  motion  must  be  denied. 
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SUPREME   COURT. 

IN  THE  MATTER  OF  WIDENING  BROADWAY  IN  THE  CITY  OF 
NEW  YORK. 

The  act  of  1871,  {  Sess  Laws,  1871,  ch.  57),  directing  inquiry  into  the  report  of  the 
old  commissioners  appointed  to  widen  Broadway,  respecting  benefits  and  awards, 
&c.,  and  authorizing  the  supreme  court,  on  good  cause  shown,  to  open  the  order 
of  confirmation  and  to  cause  the  question  of  valuation  to  be  re-examined  &c., 
is  constitutional.  It  does  not  impair  the  obligation  of  contract,  nor  deprive  a 
person  of  property,  without  due  process  of  law. 

An  objection  was  taken  to  the  order  of  the  special  term,  from  which  this  appeal  waa 
taken,  that  the  special  term  found  the  assessments  and  awards  unfair,  &c.,  as  to  the 
city,  and  made  no  findings  as  to  their  claims  in  respect  to  other  persons,  and 
should,  at  the  most  have  set  aside  the  proceedings  only  as  to  the  city. 

But  held,  that  in  vacating  the  order  generally  and  referring  the  matter  to  new  com- 
missioners, the  court  followed  the  direction  of  said  act : 

Held,  also  that  assuming  that  it  were  within  the  discretion  of  the  special  term  to 
vacate  the  order  and  confirmation  in  part,  still  there  may  have  been  and  probably 
was,  good  reason  for  vacatiug  it  altogether.  This  court  ought  not  to  review  the 
order  in  that  respect. 

New  York,  General  Term,  January,  1872. 

Before  INGRAHAM,  BARNARD  &  LEARNED,  JJ. 

THIS  is  an  appeal  by  J.  Watts  Depeyster,  from  an  order 
made  at  special  term  on  the  3d  of  April,  1871,  setting  aside 
the  order  of  confirmation  in  these  proceedings  entered  on  the 
28th  of  December,  1870,  arid  appointing  new  commissioners. 
The  special  term  found  that  there  had  been  error,  mistake, 
irregularity  and  illegal  acts  in  these  proceedings  and  that  the 
assessments  for  benefits  and  the  awards  for  damages  had  been 
unfair,  unjust,  inequitable  and  oppressive  as  respected  the 
city  of  New  York. 

By  the  court,  LEARNED,  J. — There  is  no  occasion  for  the 
general  term  to  re-examine  at  any  length  the  conclusions  of 
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the  special  term  on  this  question  of  fact.  The  learned  judge 
who  held  that  term  has  found  upon  it,  and  the  evidence  ap- 
pears to  be  ample  to  sustain  his  views,  indeed,  the  points 
raised  here  by  the  appellant  seem  to  be  in  substance  only 
two.  The  first  is  that,  as  the  court  below  found  the  assess- 
ments and  awards  unfair,  &c.,  as  to  the  city,  and  made  no 
findings  as  to  their  claims  in  respect  to  other  persons,  he 
should,  at  the  most,  have  set  aside  the  proceedings  only  as  to 
the  city.  But  in  vacating  the  order  generally,  and  referring 
the  matter  to  new  commissioners,  the  court  seems  to  have 
followed  the  direction  of  the  statute  (Section  4,  chap.  57, 
Sess.  Laws,  1871).  And  now,  assuming  that  it  were  within 
the  discretion  of  the  special  term  to  vacate  the  order  and 
confirmation  in  part,  still  there  may  have  been  and  we  are 
inclined  to  think,  that  there  was  good  reason  for  vacating  it 
altogether.  We  ought  not  to  review  the  order  in  that 
respect. 

The  second  point  is  undoubtedly  the  important  one.  The 
appellant  insists  that  the  act  of  the  legislature  (Sess  Laivs, 
1871,  chap.  57),  by  authority  of  which  this  motion  was  made 
and  this  order  was  granted  was  unconstitutional — -first,  as 
impairing  the  obligation  of  contract ;  second,  as  depriving  a 
person  of  property  without  due  process  of  law.  In  raising 
this  question  it  is  important  to  consider  what  the  order  was 
which  was  set  aside.  The  act  of  1869,  chapter  890,  author- 
izes the  commissioners  of  the  Central  Park,  to  lay  out  that 
part  of  Broadway,  between  thirty-fourth  and  fifty-ninth 
streets,  and  to  locate  and  establish  the  easterly  and  westerly 
lines  thereof,  so  that  the  street  be  one  hundred  feet  wide, 
and  also  to  widen  certain  other  parts  of  the  street.  They 
are  to  file  certificates  and  maps  defining  the  lines  and  naming 
the  boundaries  of  this  part  of  Broadway,  and  the  filing  of 
such  certificates  and  maps  is  to  be  final  and  conclusive  as  to 
the  extent  and  boundaries  of  said  improvements.  After  the 
filing  of  these  certificates  the  corporation  counsel,  in  behalf  of 
the  city,  is  directed  to  acquire  title  to  the  land  required, 
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and  for  that  purpose,  to  apply  to  the  supreme  court  at 
special  term,  for  the  appointment  of  three  commissioners  of 
estimate  and  assessment.  These  commissioners  are  to  make 
an  assessment  for  the  loss  and  damage,  and  of  the  benefit  and 
advantage  of  the  persons  interested  in  the  lands  required  for 
and  affected  by  said  proceedings.  The  act  further  provides, 
that  all  acts  now  in  force  relative  to  opening,  &c.,  streets  and 
avenues  shall  apply  to  all  proceedings  under  this  act,  so  far 
as  the  same  are  applicable. 

There  has  been  some  disagreement  on  the  question  whether 
in  confirming  reports  of  commissioners,  in  such  cases  the 
judge  or  judges  acted  as  a  court  or  in  a  quasi  judicial  charac- 
ter. But  the  language  of  the  constitution,  article  4,  section 
7,  requiring  that  the  commissioners  shall  be  appointed  by  a 
court  of  record,  would  seem  to  put  the  matter  beyond  dis- 
pute, and  with  this  accords  the  case  of  Canal  and  Walker 
streets  (12  N.  Y.,  406).  I  am  aware  that  it  has  been  held 
in  this  court  (Brown,  extension,  12  How.,  97),  that  an  appeal 
does  not  lie  to  the  general  term  from  an  order  of  the  special 
term,  confirming  the  report  of  the  commissioners.  But  if 
this  were  an  open  question  here,  I  should  think,  that  the 
court  of  appeals  had  settled  the  doctrine  otherwise.  The 
case  of  Canal  and  Walker  streets  was  dismissed  on  appeal 
to  the  court  of  appeals  from  an  order  of  the  general  term, 
made  by  appeal  from  the  special  term  on  the  ground  that 
the  decision  by  the  general  term  was  under  the  statute  final 
and  conclusive.  This  seems  to  me  to  be  a  recognition  of  the 
principle,  that  the  order  could  be  appealed  to  the  general  term. 

The  language  of  Judge  DAVIES  in  King  agt.  Mayor,  (36 
N.  Y.,  182),  is  decided  on  this  point.  In  case  of  the  Eens- 
selaer  and  Saratoga  Railroad  Company  agt.  Davis,  (43  N. 
Y.,  137),  it  was  held  that  an  appeal  lay  to  the  general  term 
and  also  to  the  court  of  appeals,  from  an  order  condemning 
lands  under  the  railroad  act.  It  is  true  that  the  order  there 
appealed  from  was  practically  an  order  condemning  the  lands, 
and  not  simply  an  order  for  appointment  of  commissioners  5 
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that  is,  the  court  of  appeals  held,  that  the  special  term  had 
jurisdiction  to  consider  whether  the  lands  were  necessary 
for  the  corporate  purposes  of  the  railroad  ;  while  in  the 
case  now  under  consideration  the  analogous  point  seems 
to  have  been  determined  by  the  commissioners  of  the  Central 
Park.  While,  therefore,  my  own  view  is  that  the  order  of 
confirmation  was  appealable,  I  prefer  to  examine  the  question 
on  a  different  ground. 

Supposing,  then,  that  the  order  of  confirmation,  when 
made,  was  not  appealable,  can  the  court  entertain  a  motion 
to  vacate  it  for  error,  mistake,  irregularity  or  illegality? 
Assuming  that  the  language  of  the  former  statute  as  to 
opening  streets,  applies  to  the  proceedings  under  this  act, 
the  order  of  the  court  is  said  to  be  "  final  and  conclusive." 
The  meaning  of  these  words  can  only  be,  that  no  appeal 
lies  to  a  higher  court.  So  they  are  construed  in  12  N. 
Y.,  406.  I  do  not  see  that  these  words  give  to  the  order 
of  confirmation,  any  greater  validity  or  more  sacred  character 
than  any  judgment  of  the  supreme  court,  which  has  been 
affirmed  on  appeal  to  the  court  of  appeals,  or  in  respect  to 
which  the  time  for  appealing  has  expired.  Every  such 
judgment  is  final  and  conclusive  upon  all  persons  interested 
whatsoever. 

This  order  of  confirmation,  as  I  have  already  shown,  is 
an  order  of  the  supreme  court,  not  of  any  quasi  judicial 
tribunal  possessing  limited  powers.  It  is  a  final  order,  made 
in  a  special  proceeding.  The  court  has  appointed  certain 
officers  to  ascertain  and  report  upon  certain  disputed  facts, 
viz.,  the  value  of  the  property  taken  and  the  benefit  accruing. 
These  officers  have  reported  to  the  court,  and  the  court  has 
confirmed  the  report.  In  what  way  does  this  order  of  con- 
firmation differ  as  to  its  finality  from  a  judgment  of  the  same 
court  entered  on  the  report  of  commissioners  for  interest  in 
partition  ?  And  it  is  to  be  observed,  that  the  commissioners 
were  not  to  decide  what  land  should  be  taken.  That  had 
already  been  decided  by  the  Central  Park  commissioners. 
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This  proceeding  might  be  compared  to  an  action  on  account 
quantum  valebat.  These  commissioners  are  to  ascertain  the 
value  of  property  taken  and  of  benefits  conferred. 

It  is  insisted  by  the  appellant,  that  the  award  of  the  com- 
missioners, as  compared  with  the  prior  proceedings,  con- 
stituted a  contract  and  is  within  the  protection  of  the  con- 
stitution of  the  United  States.  But  what  is  the  contract,  if 
there  be  one  ?  It  is  on  the  part  of  the  owner  of  the  land 
to  sell,  and  on  the  part  of  the  city  to  buy  certain  land  at 
such  price  as  the  same  is  worth.  This,  as  it  appears  to 
me,  is  the  utmost  effect  that  can  be  given  to  the  proceeding, 
assuming  that  it  is  a  contract. 

There  is  no  absolute  price  fixed  between  the  parties  as  to 
this  supposed  contract,  but  the  compensation  is  to  be  the 
actual  value  of  the  premises.  To  ascertain  that  value  com- 
missioners are  appointed.  They  make  a  report  which  the 
court  confirms.  Is  there  any  principle  of  law  which  pre- 
vents the  court  on  good  cause,  shown  on  proof,  for  instance, 
of  error,  injustice,  and  the  like,  from  opening  the  question 
as  to  the  actual  value,  and  having  it  tried  again  before  an- 
other and  similar  commission  ?  It  is  not  necessary  to  inquire 
whether  without  the  act  of  1871  the  court  could  have  done 
this,  for  the  question  is  simply  as  to  the  constitutionality  of 
that  act.  And  looking  upon  the  action  of  these  commis- 
sioners as  a  proceeding  to  inquire  what  compensation  the 
owners  shall  have  for  their  property,  I  do  not  see  any  con- 
stitutional objection  that  should  prevent  the  legislature  from 
authorizing  the  court  (if  it  have  not  already  the  power),  on 
good  cause  shown,  to  open  the  question,  and  cause  a  re- 
examination  of  the  question  of  value. 

And  here,  it  seems  to  me,  is  the  difference  between  the 
present  case  and  that  of  The  People  agt.  Supervisors,  (4 
Sari.  64),  and  other  similar  cases ;  in  that  case  the  legislature, 
by  a  repeal  of  the  act,  attempted  to  annul  what  is  called  the 
contract  between  the  owners  of  lands  taken  for  public  pur- 
poses, and  the  commissioners  who  had  so  taken  it,  and  the 
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filed  with  the  county  clerk  and  published  during  the  time  he 
was  trustee  showing  the  condition  of  the  company. 

3.  That   reports   having  been    filed  within  twenty  days 
after  the   1st   days   of   January,  1866  and    1867,   though 
informal  were  a   sufficient  compliance  with    the   law,  the 
statute  being  directory  merely. 

4.  A  trustee  who  has  neglected  to  report,  is   personally 
liable  only  for  those  debts  which  were  contracted  while  he 
was  in  office,  and  not  for  those  contracted  before  a  default 
had  been  made. 

Motion  denied.     Exception. 

The  defendant  attempted  to  prove,  that  the  services  were 
not  rendered  to  the  company  but  to  Lestrade  individually, 
and  further  showed,  that  the  plaintiff  had  already  recovered 
a  judgment  for  the  same  demand  against  Bamford  as  a  stock- 
holder to  the  amount  of  $1,026  02. 

At  the  close  of  the  evidence  on  both  sides,  the  defendant 
renewed  his  motion  for  a  dismissal  of  the  complaint,  for  the 
reason  assigned  on  the  motion  for  a  nonsuit,  and  also  on  the 
following  additional  grounds : 

1.  That  the  organization  of  the  company  was  a  mere  formal 
matter,  that  it  never  had  any   property  or  business,  and, 
therefore,  there  was  never  any  necessity  for  filing  and  publsh- 
ing  the  annual  statement  required  by  law. 

2.  That  the  plaintiff  having  already  recovered  a  judgment 
against  Bamford,  a  stockholder,  his  claim  against  the  defend- 
'ant  is  merged  in  that  judgment. 

Motion  denied.     Defendant  excepted. 

The  defendant  thereupon  requested  the  court  to  direct  the 
jury,  "that  the  plaintiff  is  not  entitled  to  recover  for  his 
services  for  which  he  recovered  judgment  in  the  suit  against 
Bamford." 

The  court  declined  and  defendant  excepted. 

The  defendant  finally  requested  the  court  to  charge,  "  that 
if  the  plaintiff  could  recover  at  all  from  defendant,  he  could 
only  recover  for  that  portion  of  his  services  which  were 
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rendered  during  the  time  the  defendant  was  a  trustee  of  the 
company  which  was  about  seven  months." 

The  court  refused  so  to  charge  and  defendant  excepted. 

The  court  held  the  reports  filed  to  be  insufficient,  and  sub- 
mitted to  the  jury  the  question,  whether  the  services  were 
performed  by  the  plaintiff,  and  if  so,  whether  they  were  per- 
formed for  the  company  or  for  Mr.  Lestrade  individually, 
charging  them  if  the  work  was  done  for  the  company,  to 
return  a  verdict  for  the  plaintiff  for  whatever  sum  in  their 
judgment  his  services  were  worth  ;  but  if  the  work  was  done 
for  Lestrade,  to  return  a  verdict  for  the  defendant. 

At  the  conclusion  of  the  charge,  plaintiff's  counsel  sug- 
gested, that,  if  the  plaintiff  is  entitled  to  anything  he  is 
entitled  to  the  amount  of  his  certified  bill. 

The  court ;  I  think,  he  is. 

Mr.  Waite,  one  of  the  counsel  for  defendant  excepted  to 
this  remark. 

Mr.  Cook,  associate  counsel  for  defendant,  excepted  to  that 
part  of  the  charge,  in  which  the 'court  had  said,  that  if  the 
jury  found,  that  the  work  was  done  for  the  company,  they 
must  find  a  verdict  against  the  defendant  for  the  value  of  the 
labor. 

The  jury  retired,  and  afterwards  returned  a  verdict  for  the 
plaintiff  for  $4,586  75. 

Defendants'  counsel  thereupon  moved  for  a  new  trial  on 
the  judge's  minutes,  which  motion  was  denied. 

After  entry  of  judgment,  defendant  appealed  from  the 
judgment,  and  also  from  the  order  denying  defendant's  motion 
for  a  new  trial 

ROBERT  N.  WAITE,  for  appellant. 
FREDERIC  R.  COUDERT,  for  respondent. 

~By  the  court,  FREEDMAN,  J. — The  statute  under  which 
this  action  is  brought,  requires  every  company  organized 
under  its  provisions  to  make,  publish  and  file  annually  within 
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twenty  days  from  the  1st  of  January,  a  report  of  its  con- 
dition, which  report  shall  be  signed  by  the  president  and  a 
majority  of  the  trustees,  and  shall  be  verified  by  the  oath  of 
the  president  or  secretary  of  said  company.  And  it  is  fur- 
ther provided,  that  if  any  of  said  companies  shall  fail  so  to 
do,  all  the  trustees  of  the  company  shall  be  jointly  and 
severally  liable  for  all  the  debts  of  the  company  then  existing, 
and  for  all  that  shall  be  contracted  before  such  report  shall  be 
made  (Act  of  1848,  §  12  j  2  Eev.  Stat.  5th  ed,  p.  661,  § 
35). 

These  provisions  are  enacted  on  grounds  of  public 
policy  for  the  protection  of  creditors  and  the  prevention  of 
frauds  upon  the  public  in  respect  to  the  financial  condition 
of  such  corporations.  It  is  clear  that  the  liability  of  the 
trustees  is  not  imposed  as  an  indemnity,  because  it  has  no 
relation  to  the  actual  loss  or  injury  sustained  by  the  party, 
in  whose  favor  the  action  is  given  (Merchant's  Sank  agt. 
Bliss,  35  N.  F.,  416,  aff'g.  s.  c. ;  21  How.,  365,  and  13  Abb., 
225). 

It  is  in  the  nature  of  a  penalty  for  misconduct  in  office 
(Dabney  agt.  Stevens,  40  How.,  245). 

To  escape  this  liability,  the  trustees  must  comply  with 
the  conditions  prescribed.  The  statute  requires  a  report 
within  the  first  twenty  days  of  the  month  of  January  in  each 
year,  after  the  formation  of  the  company,  and  without 
reference  to  the  time  the  company  has  come  into  existence. 
Being  a  penal  statute,  however,  it  is  to  be  strictly  construed, 
whenever  the  penalty  is  sought  to  be  enforced,  and  to  pre- 
vent the  injustice  which  a  strict  literal  interpretation  would 
have  worked  in  many  instances  ;  the  courts  have  invariably 
so  construed  it  as  to  hold  trustees  only  liable  for  their  own 
default  and  misconduct,  and  not  for  the  default  or  misconduct 
of  their  predecessors  or  successors  in  office. 

The  following  four  propositions,  it  seems  to  me,  may  now 
be  regarded  as  the  laws  of  this  state. 

I.  Upon  the  default  of  the  company  to  report,  all  the 
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trustees  then  in  office  are  jointly  and  severally  liable  for  all 
the  debts  of  the  company  then  existing,  whether  contracted 
by  them  or  their  predecessors,  and  for  all  that  may  be  sub- 
sequently contracted  during  their  continuance  in  office  until 
such  report  is  made. 

II.  Trustees  who  upon  such  default  retire  from  office,  are 
liable  for  all  the  debts  of  the  company  then  existing,  but  for 
no  subsequent  ones. 

III.  Their  successors,  by  promptly  obeying  the  require- 
ments of  the  statute,  may  escape  all  liability ;  but  if  they 
continue  the  default  until  the  next  January,  they  are  liable 
for  the  debts  contracted  during  their  administration  up  to 
that  time,  and  for  no  other,  unless  they  then  and  there  make 
default,  in  which  latter  case  they  become  liable  for  all  the 
debts  then  existing. 

IV.  Thus  the  members  of  successive  boards  of  trustees 
may  become  liable  for  the  same  debts,  by  reason  of  succes- 
sive defaults  (Boughton  agt.  Otis,  21  N.  Y.,  261  ;  Shaler  and 
Hall  Quarry  Company,  agt.  Bliss,  et  al,  27  N.  Y.,  297,  aff. 
g.  34  Barb.,  309,  and  12  Abb.,  470;   Garrison  agt.  Howe, 
17  N.  Y.,  458 ;  Miller  agt.    White,   57  Barb.,   504  ;  Nim- 
mons  agt.  Hennion,  Transcript  of  May  27,  1871). 

This  court  has  further  held  that  a  default  of  a  company 
happening  after  the  expiration  of  the  term  of  office  of  a  trus- 
tee cannot,  for  want  of  a  subsequent  election  to  fill  his  place, 
be  charged  upon  such  trustee,  except  by  proof  of  his  con- 
tinuance in  office,  by  his  afterwards  assuming  to  act,  and  act- 
ing as  such  trustee  (Denning  agt.  Puleston,  decided  April 
1,  1871). 

Whether  a  judgment  recovered  against  a  company  is  evi- 
dence of  the  indebtedness  of  said  company  in  a  subsequent 
action  brought  against  a  trustee,  is  a  question  which  has  pro- 
duced much  conflict  of  authority.  In  McHarg  agt.  Eastman, 
(35  How.,  206),  this  court  held,  that  it  is  not.  The  supreme 
court,  on  the  other  hand,  decided  in  1870,  in  Miller  agt. 
White  (57  Bi-rb.,  504),  that  it  is,  holding,  after  a  review  of 
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many  conflicting  decisions  upon  this  point,  that  the  rule  thai 
judgment  is  evidence,  is  supported  by  such  a  preponderance 
of  authority,  that  it  should  be  left  to  the  court  of  last  resort 
to  change  it,  if  a  change  be  desirable.  Certain  it  is,  that  to 
charge  a  trustee,  the  statute  does  not  require  as  a  preliminary 
step  the  recovery  of  a  judgment  against  the  corporation, 
which  is  necessary  to  fix  the  liability  of  stock- holders  in  cer- 
tain cases,  nor  does  it  forbid  such  judgment.  '  The  liability 
imposed  upon  a  trustee  is  for  certain  debts,  which  must 
either  be  due  and  capable  of  enforcement  against  the  corpor- 
ation at  the  time  of  the  alleged  misconduct,  or  default  of 
such  trustee,  or  have  been  contracted  while  he  continued  or 
acted  as  such  after  default.  In  the  case  at  bar,  the  judgment 
against  the  corporation  was  admitted  in  evidence  against 
defendant's  objections  upon  the  ground  of  immateriality,  but 
at  the  same  time,  the  debt  was  proven  by  other  evidence. 
In  looking  over  the  said  evidence,  I  am  satisfied  that  the 
plaintiff  sufficiently  proved,  to  be  entitled  to  go  to  the  jury, 
at  least  not  only  the  rendition  of  the  services  at  their  price, 
but  also  his  employment  by  the  superintendent  of  the  com- 
pany within  the  apparent  scope  of  the  Litter's  authority,  and 
a  ratification  of  such  employment,  and  acceptance  of  tbe 
benefits  accruing  therefrom,  by  the  company.  The  question 
whether  the  services  were  performed  by  the  plaintiff,  and  if 
so,  whether  they  were  performed  for  the  company,  or  for 
the  superintendent  individually,  was  distinctly  submitted  to 
the  jury,  who  were  instructed  to  render  a  verdict  for  the  de 
fendant  in  case  they  should  find  that  the  work  was  done  for 
the  superintendent  individually.  It  was  not  necessary  to 
prove  a  special  authority  on  the  part  of  the  superintendent 
to  employ  plaintifl.  The  defendant  might  have  requested 
that  the  questions  of  implied  authority  and  subsequent  rati- 
fication be  submitted  as  distinct  questions  of  fact  to  the  jury 
under  proper  instructions.  Having  failed  to  do  so,  and 
acquiesced  in  that  part  of  the  charge  which  necessarily  in- 
volved these  questions,  he  cannot,  upon  appeal,  be  permitted 
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to  argue  for  the  first  time  that  they  should  have  been  so  sub- 
mitted (Schroff  agt.  Bauer,  decided  ly  this  court,  April  1, 
1871,  and  authorities  there  cited). 

There  being  sufficient  evidence  beyond  the  judgment  to 
sustain  the  finding  of  the  j  ury,  it  is  unnecessary  to  express  an 
opinion  as  to  whether  the  judgment  was  or  was  not  evidence 
against  the  defendant,  and  the  latter  having  based  its  ob- 
jection to  its  admission  solely  upon  the  ground  of  its  im- 
materiality, the  exception  taken  to  its  reception  cannot  be 
sustained. 

Neither  of  the  reports  filed  in  the  office  of  the  county 
clerk,  conformed  to  the  statutory  requirements.  The  statute 
demands,  that  the  report  shall  be  signed  by  the  president 
and  a  majority  of  trustees,  and  verified  by  the  president  or 
secretary  which  was  never  done.  The  report  made  in 
January,  1866,  which  was  signed  by  three  of  the  trustees, 
and  verified  by  the  secretary,  may  at  least  be  regarded  as  an 
attempt,  at  substantial  compliance.  But,  even  if  the  statute 
can  be  satisfied  with  anything  short  of  iuh1  performance,  it 
seems  too  clear  for  argument,  at  least  to  me,  that  the  report 
filed  in  1867,  which  was  signed  and  verified  by  the  secretary 
exclusively,  can  have  no  force  whatever  to  protect  any  of 
the  trustees,  whose  duty  it  was  to  see  it  made,  published  and 
filed  in  the  manner  prescribed  by  statute.  The  argument 
advanced,  that  the  defendant  should  not  be  made  liable  for  a 
default  that  he  could  not  control,  can  have  no  weight  in  the 
face  of  the  positive  language  of  the  statute.  At  any  rate, 
whatever  force  there  might  have  been  in  the  suggestion,  if 
defendant  had  in  point  of  fact,  made  a  report  so  far  as  in  his 
power,  is  wholly  lost  by  reason  of  the  fact,  that  defendant 
took  no  step  whatever  towards  procuring  a  report.  Accord- 
ing to  the  proof,  he  was  elected  trustee  on  the  25th  of  July, 
1866,  for  the  year  then  ensuing,  and  commenced  to  act  as 
such  the  next  day.  Whether  or  not  he  became  liable  simply 
by  acting  as  such  after  and  during  the  continuance  of  the 
default  of  the  company  in  that  year,  for  any  of  the  services 
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rendered  by  plaintiff  during  any  part  of  that  year,  it  is 
hardly  necessary  to  discuss.  The  company  failing  to  make 
and  file  a  report  as  required  by  law,  in  1867,  the  defendant 
became  liable  by  reason  of  such  default  for  plaintiff's  claim, 
up  to  December  31st,  1866,  and  as  no  report  was  subse- 
quently made,  he  continued  liable  for  plaintiff's  subsequent 
services  as  long  as  he  continued  trustee.  Plaintiff's  claim 
extends  to  the  1st  day  of  July,  1867,  on  which  day  he  left 
the  company's  employ.  That  being  within  the  year  for 
which  defendant  was  elected,  he  became  liable  for  the  whole 
debt  due  to  plaintiff  by  the  company  at  that  time,  and  the 
plaintiff,  therefore,  if  entitled,  to  recover  anything,  was 
entitled,  as  the  evidence  stood,  to  recover  the  balance  of  his 
bill  certified  as  correct  by  the  superintendent  of  the  company. 
The  testimony  of  the  plaintiff  being  uncontradicted  upon  this 
point,  the  result  will  be  the  same  whether  the  action  be  con- 
sidered as  brought  to  recover  the  value  of  the  services  or  the 
contract  price  per  month,  as  testified  to  by  him  to  have  been 
agreed  upon. 

The  recovery  of  a  judgment  ot  $1,026  02  by  plaintiff  against 
Bamford,  cannot  in  any  way,  affect  this  case.  The  liability 
of  Bamford  depends  upon  an  entirely  distinct  state  of  facts, 
and  upon  a  different  statutory  provision  by  which  an  ad- 
ditional right  of  action  is  given.  He  was  sued  as  a  stock- 
holder under  that  section  of  the  statute  which  makes  the 
stockholders  of  a  company  jointly  and  severally  individually 
liable  for  debts  due  and  owring  to  their  laborers,  servants  and 
apprentices  for  services  performed  for  such  corporation.  As 
such  stockholder,  Bamford  is  liable  only  to  a  limited  extent, 
but  that  limit  does  not  apply  to  trustees.  The  mere  recovery 
of  said  judgment,  without  payment,  is,  therefore,  no  more  a 
bar  or  merger  than  the  recovery  of  the  judgment  against 
the  corporation.  In  the  case  of  joint  wrong-doers  a  plea  of 
a  former  recovery  against  one,  to  be  good,  must  also,  aver 
actual  satisfaction.  And  in  the  case  of  joint  debtors  the  rule 
that  a  judgment  obtained  against  one,  bars  a  suit  against  all 
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others,  applies  only  where  the  judgment  is  based  upon  the 
same  matter,  cause  and  thing  for  which  the  second  suit  is 
brought  (Phil  on  Ev.  5th  ed.j  vol.  2  p.  114,  *134  j  Wies  agt. 
Fanning,  9  How.,  546). 

The  statute  referred  to  gives  not  only  a  right  of  action 
against  trustees  for  certain  reasons,  and  another  against 
stockholders  for  other  reasons,  but  expressly  provides,  in 
addition,  that  in  the  first  case,  the  said  trustees,  and  in  the 
second  case,  the  said  stockholder  shall  be  jointly  and  severally 
liable. 

The  judgment  and  order  appealed  from,  should  be  severally 
affirmed  with  costs. 
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act  of  the  legislature  was  held  unconstitutional.  In  the 
present  case  the  legislature  has  passed  no  act  of  repeal,  no 
act  attempting  to  annul  the  so-called  contract,  by  which  the 
city  purchases  and  the  owners  sell  the  land  taken.  But,  on 
the  contrary,  affirming  the  contract,  the  legislature  only  pro- 
vides for  another  inquiry  as  to  the  value  of  the  land.  Nor 
do  the  legislature  even  enact  that  another  inquiry  shall  take 
place.  They  only  authorize  the  court,  on  proof  that  the  for- 
mer inquiry  was  illegal,  unjust,  &c.,  to  have  a  new  inquiry 
made  as  to  the  question  of  fact — namely,  the  question  of 
value.  The  case  of  the  Baltimore  and  Susquehanna  Rail- 
road Company  agt.  Nesbit,  (10  How.,  395,)  is  closely  anal- 
ogous. In  that  case,  an  act  of  the  legislature  of  Maryland 
directed  a  court  to  set  aside  an  injunction  condemning  lands, 
and  to  cause  an  injunction  de  novo  to  be  taken.  The  forme, 
inquisition  had  been  ratified  and  confirmed  by  the  court,  and 
the  act  of  the  legislature  was  peremptory.  Yet  it  was  held 
to  be  constitutional.  A  distinction  may  be  made  between 
that  case  and  the  present  in  this  respect : — In  that  case  the 
title  to  the  land  passed  on  payment  or  tender  of  this  valua- 
tion. In  the  present,  according  to  the  language  of  the  act 
of  1813,  the  title  passes  on  the  final  confirmation  of  the 
report.  Still  I  do  not  think  that  this  difference  in  the  lan- 
guage of  the  acts  is  very  substantial,  when  we  consider  the 
provision  of  the  United  States'  constitution,  forbidding  the 
taking  of  private  property  for  public  use  without  just  com- 
pensation. 

In  the  view  of  the  case  which  I  have  thus  taken,  the  act 
of  the  legislature  authorizing  this  court,  on  good  cause  shown 
to  open  the  order  of  confirmation,  and  to  cause  the  question 
ot  valuation  to  be  re-examined,  was  constitutional.  I  have 
not  referred  to  many  authorities,  because  they  are  so  fully 
and  ably  set  forth  in  the  opinion  of  the  learned  judge  whose 
order  is  appealed  from  ;  but  I  have  simply  stated  the  prin- 
ciple which  I  supposed  governed  the  case. 

The  order  should  be  affirmed. 
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N.  Y.  SUPERIOR  COURT. 

GEORGE  B.    ROCKWELL,   Plaintiff,   agt.   WILLIAM   BROWN, 
et.  al.j  Defendant. 

A  deed,  showing  upon  its  face  that  it  is  an  assignment  made  by  an  insolvent  in 
proceedings,  to  obtain  his  discharge  under  the  statute  concerning  voluntary  as- 
signments, is  insufficient  to  support  an  action  of  ejectment  by  the  assignee,  un- 
less accompanied  by  proof  of  the  proceedings  and  assignee's  oath,  as  required 
by  statute. 

General  Term,  May,  1871. 

Before  B  ARBOUR,  Ch.  J.,  FREEDMAN  and  SPENCER,  JJ. 

THE  action  was  ejectment.  The  answer  contained  a 
general  denial,  and  a  claim  of  adverse  possession,  under 
claim  of  title,  for  more  than  twenty  years.  On  the  trial, 
before  the  court  and  a  jury,  the  plaintiff  showed  title  in 
Isaac  V.  Paddock,  and  then  offered  in  evidence  the  deed  of 
said  Isaac  V.  Paddock,  which  contained  a  recital  that  it  was 
made  pursuant  to  an  order  of  a  county  judge,  in  the  matter 
of  the  insolvency  of  the  grantor,  and  then,  in  consideration 
of  one  dollar,  conveyed  to  plaintiff  the  premises  in  suit. 
Defendants'  counsel  objected  that  this  deed  could  not  be  read 
until  the  proceedings  in  insolvency  were  proved.  The  judge 
sustained  the  objection,  and  plaintiff  excepted.  No  further 
proof  being  offered,  the  court  dismissed  the  complaint  and 
ordered  the  exceptions  to  be  heard,  in  the  first  instance,  at 
general  term. 

JOHN  TOWNSHEND,  attorney  for  plaintiff. 
THOMAS  B.  BROWNING,  attorney  for  defendants. 

By   tlie   court,     FREEDMAN,    J. — The   deed   in   question 
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showed  upon  its  face  that  it  was  an  assignment  made  by  an 
insolvent  under  the  statute  concerning  voluntary  assign- 
ments, pursuant  to  the  application  of  the  insolvent, 
and  his  creditors  and  in  puruance  of  an  order  of 
the  county  judge,  who  entertained  the  proceeding.  In  con- 
ducting such  proceeding  the  said  officer  exercised  a  special 
jurisdiction  acquired  only  in  the  mode  prescribed  by  statute. 
Such  jurisdiction  is  never  presumed,  but  must,  whenever 
questioned,  be  affirmatively  proved.  The  plaintiff,  therefore, 
in  order  to  establish  his  right  to  recover,  should  have  proven 
the  proceeding  and  the  assignment  under  the  same  (Best  agt. 
Strong,  2  Wend.  319  j  Salters  agt.  Tobias,  3  Paige,  338 ;  II 
Phil  on  Ev.  321). 

The  statute  also  contains  a  general  provision,  requiring 
the  assignee,  before  proceeding  to  the  discharge  of  any  of  his 
duties,  to  take  and  subscribe  a  certain  oath,  and  file  the 
same  with  the  officer  or  court  that  appointed  him,  and  it  is 
only  after  the  taking  of  such  oath  that  the  assignee  is  to  be 
deemed  vested  with  all  the  estate,  real  and  personal,  of  the 
insolvent  (III  Eev.  St.,  5th  ed.,  p.  115,  §§  7,  8).  Under 
this  provision,  no  estate  vested  in  the  assignee,  until  he  took 
the  oath  required,  and  in  the  absence  of  proof  upon  this 
point,  the  title  must  be  deemed  to  remain  in  the  insolvent. 

Hoag  agt.  Hoag,  (35  N.  Y.,  474,  475,)  is  an  authority  not 
only  upon  this  very  point,  but  also  upon  the  question  that, 
without  evidence,  the  assignee  entered  upon  the  dis- 
charge of  his  duties,  no  presumption  can  be  indulged  in 
that  he  took  the  oath.  I  may  add  here,  that  the  doctrine 
that  presumptions  will  not  be  indulged  in,  except  for  the 
purpose  of  supporting  a  possession,  applies  with  peculiar 
force  to  an  action  ot  ejectment,  for  in  such  action  the  plain- 
tiff must  wholly  rely  upon  the  strength  of  his  own  title,  and 
cannot  rely  upon  the  weakness  of  that  of  his  adversary. 

The  complaint,  therefore,  was  properly  dismissed,  and 
plaintiffs'  exceptions  must  be  overruled,  and  judgment  ren- 
dered for  the  defendants,  with  costs. 
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SUPREME  COURT. 

In  the  matter  of  the  petition   of  FREDERICK  O.  NORTON, 
agt.  THE  WALLKILL  VALLEY  R.  R.  Co. 

A  railroad  company  in  determining  upon  its  route  acts  arbitrarily.  No  one  is  en- 
titled to  any  notice  on  the  subject,  until  the  route  has  been  actually  designated 
and  the  map  and  profile  filed.  Then  the  company  is  in  a  condition  to  notify  the 
property-holders,  whose  lands  are  to  be  taken. 

Any  person  feeling  himself  aggrieved  .may,  within  a  certain  time  after  written 
notice  of  the  route,  apply  to  a  justice  of  the  supreme  court  for  the  appoint- 
ment of  commissioners ;  who,  on  a  hearing  of  the  parties,  are  to  affirm  or  alter 
the  route. 

The  duty  of  examining  the  route  is  not  imposed,  by  the  statute,  on  a  justice  of 
this  court.  The  nature  of  the  examination  is  euch  that  he  cannot  make  it. 
It  is  to  be  made  by  commissioners,  one  of  whom  must  be  a  civil  engineer. 
All  that  is  to  be  done  by  the  justice  is  to  see  that  there  is  sufficient  cause  for 
the  appointment  of  commissioners. 

Before  LEARNED,  «/".,  October  6,  1871. 

Mr.  HAND,  for  petitioner. 

Mr.  BERNARD,  for  the  company. 

Mr.  SCHOONMAKER,  for  certain  owners  of  land,  opposing. 

LEARNED,  J.  This  is  an  application  to  change  the  route 
of  the  railroad.  The  petition  sets  forth,  as  required  by  the 
railroad  act,  his  objections  to  the  route  designated,  and  also 
the  route  which  he  proposes  in  its  place.  The  company,  in 
their  affidavits,  show  that  they  have  done  work  already  at 
some  expense,  on  the  route  selected  by  them,  and  state  the 
advantages  in  its  favor.  The  other  parties,  over  whose  land 
the  new  route  will  pass,  set  forth  their  objections  to  the 
change. 

The  principal  point  now  to  be  determined  is  what,  in  the 
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spirit  of  the  act,  is  the  nature  of  this  hearing  before  the 
court.  Is  it  to  be  an  examination  of  all  the  merits  of  the 
two  routes,  as  is  claimed  by  the  opposing  counsel ;  or  is  the 
inquiry  before  the  court  rather  to  ascertain  whether  sufficient 
cause  exists  for  the  appointment  of  commissioners,  who  shall 
determine  the  merits.  This  is  the  claim  of  the  petitioner's 
counsel. 

A  railroad  company,  in  determining  upon  its  route,  acts 
arbitrarily.  It  is  not  required  to  consult  any  one.  No  one 
in  fact,  is  entitled  to  any  notice  on  the  subject,  until  the 
route  has  been  actually  designated,  and  the  map  and  profile 
filed.  Then,  for  the  first  time,  the  company  is  in  a  condition 
to  notify  the  property  holders  whose  land  is  to  be  taken. 
And  any  person  feeling  aggrieved  may,  within  a  certain  time 
after  written  notice  of  the  route,  apply  to  a  justice  of  the 
supreme  court  for  the  appointment  of  commissioners.  These 
commissioners,  on  a  hearing  of  the  parties,  are  to  affirm  or 
alter  the  route. 

It  cannot  be  that  the  duty  of  examining  the  route  is  im- 
posed on  a  justice  of  this  court.  The  nature  of  the  exam- 
ination is  such  that  he  could  not  make  it.  It  is  to  be  made 
by  commissioners,  and  one  of  them  must,  very  properly,  be 
a  civil  engineer.  All  that  is  to  be  done  by  the  j  ustice  is  to 
see  that  there  is  sufficient  cause.  This  does  not  mean  that 
he  is  to  try  the  matter  on  its  merits.  For  if  that  were  the 
meaning,  it  is  plain  that,  practically,  there  would  never  be 
any  commissioners  appointed.  The  selection  of  a  route  is  a 
matter  to  a  great  extent  determined  by  personal  observation, 
and  by  that  experience  which  an  expert  possesses. 

It  was  suggested  that,  if  commissioners  were  to  be  appoint- 
ed in  such  cases,  great  delay  might  ensue.  But  the  statute 
gives  power  to  the  company  to  limit  the  time  within  which 
this  application  can  be  made.  All  they  have  to  do  is  to  no- 
tify the  property  holders.  After  such  notice,  the  persons 
aggrieved  have  but  a  limited  and  short  time  within  which 
to  make  this  application.  There  need  be  no  delay. 
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And  whenever  there  is  a  reasonable  ground  of  complaint 
as  to  the  route — a  route  established  merely  by  the  wiU  of 
the  company — I  think  that  the  person  feeling  aggrieved 
should  have  a  fair  hearing  before  persons  competent  to  settle 
the  question. 

In  the  present  case  I  see  no  reason  to  think  that  the  pe- 
tition is  not  in  good  faith.  And  whether  the  route  already 
designated  as  that  proposed  by  the  petition  is  the  better, 
I  am  not  well  situated  to  determine.  That  question  will  be 
far  better  decided  by  the  tribunal  which  the  law  prescribes. 
The  prayer  of  the  petition  must  be  granted. 


NEW  YORK  PRACTICE  REPORTS.  231 


Vincent  agt.  Sands. 


N.  Y.  SUPERIOR  COURT. 

VICTOR  VINCENT,  plaintiff  and  respondent,  agt.  ALFRED  B. 
SANDS,  defendant  and  appellant. 


The  following  fonr  propositions  may  now  be  regarded  as  the  laws  of  this  state,  in 
reference  to  the  liability  of  manufacturing  and  mining  corporations. 

1.  Upon  the  default  of  the  company  to  report,  all  the  trustees  then  in  office  are 
jointly  and  severally   liable  for  all  the  debts  of  the  company  then  existing, 
whether  contracted  by  them  or  their  predecessors,  and  for  all  that  may  be  sub- 
sequently contracted  during  their  continuance  in  office  nntlil  report  is  made. 

2.  Trustees  who  upon  such  default  retire  from  office,  are  liable  for  all  the  debts  of 
the  company  then  existing,  but  for  no  subsequent  ones. 

3.  Their  successors,  by  promptly   obeying  the  requirements  of  the  statute,  may 
escape  all  liability  ;  but  if  they  continue  the  default  until  the  next  January,  they 
are  liable  for  the  debts  contracted  during  their  administration  up  to  that  time, 
and  for  no  other  unless  they  then  and  there  make  default,  in  which  latter  case 
they  become  liable  for  all  the  debta  then  existing. 

4.  Thus,  the  members  of  successive  boards  of  trustees  may  become  liable  for  the 
same  debts  by  reason  of  successive  defaults. 

In  this  case  there  being  sufficient  evidence,  beyond  the  judgment  recovered  against 
the  corporation,  to  sustain  the  finding  of  the  jury  : 

Held,  that  it  was  unnecessary  to  express  an  opinion  as  to  whether  the  judgment 
was  or  was  not  evidence  against  the  defendant,  and  the  latter  having  based  its 
objection  to  its  admissibility  solely  on  the  ground  of  its  immateriality,  the  excep- 
tion to  its  reception  could  not  be  sustained. 

The  recovery  of  a  judgment  by  plaintiff  against  a  stockholder  of  the  same  company 
cannot  iu  any  way  affect  his  action  here  against  a  trustee  for  not  filing  a  report. 
The  liability  of  the  stockholder  depends  upon  an  entirely  distinct  state  of  facts, 
and  upon  a  different  statutory  provision  by  which  an  additional  right  of  action  is 
given. 

The  statute  pives  not  only  a  right  of  action  against  trustees  for  certain  reasons,  and 
another  against  stockholders  for  other  reasons ;  but  expresply  provides,  in  addition, 
that  in  the  first  case  the  said  trustees,  and  in  the  second  case  the  said  stockholders, 
shall  be  jointly  and  severally  liable. 

General  Term,  May,  1871. 

Before  BARBOUR,  Ch.  J.,  FREEDMAN  and  SPENCER,  JJ. 
THIS  action  was   brought  by  the  plaintiff,   a  judgment 
creditor  of  New  York  and  Galena  Lead  Mining  Company,  a 
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corporation  organized  under  the  act  of  1848,  to  charge  the 
defendant  as  a  trustee  of  said  company  with  the  payment  of 
the  debts  upon  the  ground,  that  no  annual  report  had  been 
filed  as  required  by  law. 

The  claim  of  the  plaintiff  was  for  services  rendered  to  the 
company,  between  the  first  of  March,  1865,  and  the  first  of 
July,  1867,  and  the  judgment  recovered  by  him  amounted 
to  $4,427  80 

The  defendant,  by  his  answer,  substantially  denied  all  the 
allegations  of  the  complaint,  but  admitted  that  he  was  elected 
trustee  of  said  company,  in  the  early  part  of  July,  1866.  He 
also  averred  payment  and  the  recovery  of  a  judgment  by 
plaintift  against  Bamford,  a  stockholder,  for  $1,026  02  upon 
the  same  demand. 

Upon  the  trial,  plaintiff  proved,  among  other  things,  his 
employment  by  the  company  throu'gh  one  Lestrade,  the 
superintendent  of  the  company,  the  services  rendered  by  him, 
the  terms  on  which  he  was  employed,  his  account  as  certified 
by  the  superintendent  of  the  company,  the  recovery  on  the 
18th  of  May,  1868,  of  judgment  upon  the  merits  after  trial 
against  the  company,  the  judgment  roll,  and  execution  and 
return  nulla  bona ;  also,  the  election  of  the  defendant  as 
trustee  on  the  26th  of  July,  1866,  and  his  acceptance  of  the 
trust  at  the  time. 

Also,  that  between  the  llth  of  February,  1865,  and  the 
30th  of  January,  1869,  no  aunual  report  had  been  filed  as 
required  by  law,  except  one  on  19th  of  January,  1866, 
which  was  signed  by  three  trustees  other  than  the  defendant 
and  verified  by  the  secretary,  and  another  on  the  1 4th  of 
January,  1867,  which  was  signed  and  verified  by  secretary 
alone. 

After  plaintiff  had  rested,  the  defandant  moved  for  a 
dismissal  of  the  complaint  on  the  grounds : 

1.  That  the  plaintiff  had  shown  no  authority  on  the  part 
of  Mr.  Lestrade  to  appoint  him  on  behalf  of  the  company. 

2.  That  the  defendant  was  not  liable,  a  report  having  been 
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SUPREME  COURT. 
CATHARINE  HAEOLD  agt.  JOHN  HEFFERMAN. 

An  order  to  show  cause,  why  an  injunction  should  not  be  continued  previously 
granted  preliminarily,  is  properly  made  returnable  before  the  same  judge  who 
granted  the  preliminary  injunction,  although  the  action  be  triable  in  another 
county,  and  in  another  judicial  district  from  that  in  which  the  judge  resides. 

An  injunction  is  nothing  but  an  order — made  so  by  the  Code — and  remains  an  order 
of  a  judge  made  out  of  court,  like  an  order  to  stay  proceedings  for  a  motion — an 
order  to  extend  time  to  answer,  or  make  a  case,  or  serve  a  pleading,  &.C.,  which 
are  mere  chamber  orders  granted  by  judges  out  of  court,  until  it  is  expressly  con- 
tinued or  dissolved,  by  an  order  of  the  judge  or  court  upon  a  hearing  of  the  parties, 
so  as  to  give  the  injured  party  the  right  of  appeal  to  the  general  term. 

These  orders  to  show  cause,  county  judges  may  grant,  returnable  before  themselves, 
as  well  as  the  judges  of  this  court  at  chambers. 

Rochester,  December  IS,  1871. 

Before  E.  DARWIN  SMITH,  «/".,  at  Chambers. 

AN  order  for  the  defendant  to  show  cause  why  an  injunc- 
tion should  not  be  continued,  granted  preliminarily  on  the  9th 
instant,  being  returnable  this  day — and  it  appearing,  that  the 
action  was  triable  in  the  county  of  Niagara,  in  the  eighth 
judicial  district,  and  the  order  to  show  cause  was  granted  at 
Rochester,  the  place  of  residence  of  the  justice,  &c.,  in  the 
seventh  judicial  district,  it  was  moved,  that  said  injunction 
order  be  discharged  for  irregularity. 

GEO.  D.  LAMONT,  for  Defendant. 
I.  N.  POMEROY,  for  plaintiff. 

E.  DARWIN  SMITH,  J.— The  application  to  discharge  the 

order,  to  show  cause,  &c.,  in  this  case,  is  based  upon  the 

4th  subdivision  of  section  401  of  the  Code — which  provides, 

that  "  motions  upon  notice  must  be  made  within  the  district 

VOL.  XLH.  16 
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in  which  the  action  is  triable,  or  in  a  county  adjoining  that 
in  which  it  is  triable,  except  in  the  first  district,"  &c.  It  is 
urged,  that  an  order  to  show  cause  is  equivalent  to  a  notice 
of  a  motion,  and  that  the  application  for  an  injunction  upon 
an  order  to  show  cause  is,  therefore,  a  special  motion, 
which  must  be  made  within  the  district  where  the  action  is 
triable. 

This  would,  doubtless,  be  so,  if  an  injunction  order  in  the 
first  instance,  was  in  effect,  a  rule  of  court  from  which  an 
appeal  would  lie.  But,  I  think,  such  is  not  the  case;  By 
section  218  of  the  Code,  the  writ  of  injunction  as  a  pro- 
visional remedy  is  abolished  and  an  injunction  by  order  is 
substituted." 

This  order,  like  an  order  to  extend  time  to  answer  or  to 
plead,  or  to  stay  proceedings  till  a  motion  to  the  court  could 
be  made  for  some  relief,  was  always  granted  ex  parte,  or 
might  be,  before  the  adoption  of  the  new  rule  No.  94, 
which  requires,  that  where  the  injunction  is  granted  ex  parte 
it  shall  contain  an  order  to  show  cause  on  some  day  within 
ten  days,  why  such  orders  should  not  be  continued. 

The  effect  of  this  new  rule  is,  to  limit  the  power  of  the 
judge  authorized  to  grant  injunctions,  so  that  such  injunc- 
tions, cannot  be  granted  to  have  effect  upon  an  ex  parte 
order  for  a  longer  period  than  ten  days,  and  makes  it  necss- 
ary  to  give  the  defendant  in  all  cases  where  such  an  in- 
junction is  granted  ex  parte,  an  opportunity  to  be  heard  in 
opposition  to  it  before  it  can  be  made  absolute  or  be  con- 
tinued for  a  period  longer  than  ten  days  in  conformity  in 
effect  with  section  223  of  the  Code. 

Under  subdivision  3  of  section  401  of  the  Code,  orders 
made  out  of  court  without  notice,  may  be  made  by  any  judge 
of  the  court  in  any  part  of  the  state,  and  they  may  also  be 
made  by  a  county  judge  of  the  county  where  the  action  is 
triable,  or  by  the  county  judge  of  the  county  in  which  the 
attorney  for  the  moving  party  resides,  except  to  stay  pro- 
ceedings after  verdict. 
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If  it  be  held,  that  the  order  to  show  cause  prescribed 
by  rule  94,  must  be  made  returnable  in  court,  before  a 
judge  of  the  court,  it  necessarily  follows,  that  county  judges 
cannot  grant  injunctions  at  all,  or  else  they  must  be  allowed 
to  make  orders  returnable  before  the  court,  when  the  action 
is  pending  in  the  supreme  court. 

This  would,  conflict  with  lule  46,  which  prescribed, 
that  an  order  to  show  cause,  shall  be  returnable  only  before 
the  judge  who  granted  it,  or  at  a  special  term  to  be  held 
in  the  district  in  which  such  judge  resides.  Under  this  rule, 
it  has  uniformaly  been  held,  that  county  judges  could  not 
make  orders  returnable  in  the  supreme  court.  Such  orders, 
I  think,  have  been  generally  held  irregular  and  disregarded. 
It  follows  upon  this  construction,  that  if  the  order  to  show 
cause  contained  in  an  injunction  order  must  be  returnable 
before  the  court,  as  upon  ordinary  special  motions,  then  this 
new  rule  takes  away  from  county  judges,  a  power  clearly 
conferred  by  subdivision  4  of  section  401  of  the  Code,  and 
also  expressly  confirmed  by  section  218. 

I  think,  the  rule  cannot,  and  should  not  have  such  con- 
struction, it  was  never  intended  to  effect  any  such  result,  if 
the  judges  making  the  rules  of  court  had  any  such  power, 
which,  I  think,  they  never  claimed  or  intended  to  assert. 

This  consequence  is  avoided  and  all  the  provisions  of  the 
Code  and  of  the  rules  of  court  relating  to  the  subject  recon- 
ciled by  holding,  as  I  think,  is  the  law  of  the  case,  that 
an  injunction  is  nothing  but  an  order,  and  remains  an  order 
of  a  judge  made  out  of  court,  like  an  order  to  stay  proceed- 
ings for  a  motion,  an  order  to  extend  time  to  answer  or  make 
a  case  or  serve  a  pleading,  and  many  other  mere  chamber 
orders  granted  by  judges  out  of  court,  until  it  is  expressly 
continued  or  dissolved,  by  order  of  the  judge  or  court  upon 
a  hearing  of  the  parties  so  as  to  give  to  the  injured  party  the 
right  of  appeal  to  the  general  term. 

This  rule  was  designed  to  remedy  the  mischief  resulting 
from  improvident  injunction  orders  granted,  as  was  doubtless 
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sometimes  the  case,  incautiously  and  upon  partial  statements 
of  the  case — by  giving  to  defendants  a  speedy  opportunity  to 
be  heard  upon  the  merits  of  the  case,  and  to  oppose  the  con- 
tinuance of  such  injunction.  It  is  a  very  wise  and  salutary 
rule,  and  will  doubtless  prevent  much  injustice  and  wrong.  No 
injunction  order  under  this  rule  is  to  be  deemed  fully  granted, 
so  as  to  make  it  necessary  or  proper  to  move  the  court  for 
its  dissolution,  until  the  officer  making  the  preliminary  order 
has  heard,  the  parties  upon  the  return  of  the  order  to 
show  cause,  and  continued,  or  denied  the  injunction.  This 
order,  county  judges  may  grant  returnable  before  themselves, 
I  think,  as  well  as  the  judges  of  this  court  at  chambers, 
and  section  223  of  the  Code  expressly  gives  them  such 
power  in  respect  to  injunctions.  Any  order  that  a  county 
judge  is  authorized  to  grant  as  a  judge  of  this  court  out  of 
court  ex  parte — he  may  certainly  grant  upon  a  hearing 
of  the  parties,  and  is  as  fully  authorized  to  hear  the  parties 
upon  the  merits,  upon  an  order  or  notice  for  that  purpose, 
as  a  judge  of  this  court  at  chambers.  And  this  rule  must 
apply  to  injunction  orders  as  much  as  to  orders  to  stay  pro- 
ceedings or  any  other  of  the  class  of  orders  known  and  dis- 
tinguished as  chamber  orders. 

It  follows,  that  the  injunction  order  in  this  case,  was 
properly  granted,  and  the  application  to  discharge  the  same, 
must  be  denied. 
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N.  Y.  SUPERIOR  COURT 
JABEZ  A.  BOSTWICK  agt.  JOSEPH  W.  WILDEY,  and  another. 


Where  a  defendant  is  arrested  and  in  the  custody  of  the  sheriff,  at  the  time  of  entry 
of  judgment  against  him,  and  within  about  a  month  afterwards  gives  an  under- 
taking with  bail  and  is  thereby  discharged  from  arrest,  but  is  not  actually  charged 
in  execution  against  his  person,  upon  the  judgment,  until  some  seven  month*  after 
the  entry  of  judgment — no  tupersedeas  having  been  obtained  from  the  court  dis- 
charging the  defendant — his  bail  are  liable  in  an  action  on  the  undertaking. 


Exceptions  sent  to  the  General  Term. 

Heard  October,  1871. 

Before  MONELL  and  SPENCER,  JJ. 

THE  action  was  upon  an  undertaking  given  upon  the 
arrest  of  the  defendant  Wildey. 

The  defendant  was  arrested  on  the  2d  of  July,  and  under- 
taking was  given  on  the  10th  of  August,  1869.  Judgment 
in  the  action  was  entered  on  the  10th  of  July,  1869,  when 
an  execution  against  the  property  was  issued  and  returned 
unsatisfied. 

An  execution  against  the  person  of  the  defendant  was  not 
issued  until  March  1st,  1870. 

The  court  dismissed  the  complaint,  and  the  plaintiff  ex- 
cepted. 

The  exception  was  ordered  to  be  heard  at  the  general  term, 
in  the  first  instance. 

D.  M.  PORTER,  for  plaintiff. 

On  July  2d,  1869,  the  defendant  Wildey  was  arrested,  on 
August  10th,  1869,  the  undertaking  sued  upon  was  delivered 
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and  the  defendant  released,  and  the  sheriff  was  released  from 
liability  to  the  plaintiff. 

On  July  10th,  1869  (after  the  arrest),  judgment  was 
entered  against  Wildey,  on  the  same  day  execution  against 
property  was  issued,  and  thereafter  returned  "  no  property 
found."  On  March  1st,  1870,  execution  against  Wildey's 
person  was  issued,  and  thereafter  returned  "  defendant  not 
found."  On  July  5th,  1870,  this  action  was  commenced, 
and  on  April  28th,  1871,  the  cause  came  on  to  be  tried  be- 
fore Mr.  Justice  FREEDMAN  and  a  jury,  and  the  justice  dis- 
missed the  complaint,  because  execution  against  the  person 
was  not  issued  within  three  months  after  the  last  day  of 
term,  next  after  the  entry  of  judgment;  and  ordered  the 
exceptions  to  be  heard  in  the  first  instance  at  the  general 
term. 

It  was  unnecessary  to  aver  or  prove  execution  against 
property  had  been  issued  (Benick  agt.  Orscr,  4  Bosw.,  384 ; 
Ontario  Bank  agt.  Hallet,  8  Cow.,  192 ;  Hinman  agt.  Beers, 
13  J.  R.,  529).  Even  if  it  was  necessary,  it  would  not 
make  the  execution  against  the  person  void  (Eenick  agt. 
Orser,  supra;  Hinman  agt.  Beers,  supra).  It  would  be 
an  irregularity,  and  Wildey,  by  failing  to  render  himself 
amenable  to  such  process  as  was  issued  to  enforce  said  judg- 
ment caused  a  breach  of  the  undertaking ;  but  to  obviate  all 
question  the  court  allowed  the  execution  against  property 
to  be  put  in  evidence,  and  conformed  the  pleadings  to  the 
proof. 

An  undertaking  may  be  given  at  any  time  before  process 
against  the  person  of  the  defendant  (last  clause  of  section  201, 
of  Code) ;  consequently  the  execution  mentioned  in  section 
186  of  the  Code,  is  an  execution  against  the  person. 

Plaintiff  had  ten  days  to  give  notice,  and  Wildey  had  ten 
days  after  to  give  a  new  undertaking,  irrespective  of  the 
original  undertaking,  or  whether  execution  was  issued  or  not 
(Code,  section  192  and  193).  This  was  the  second  undertak- 
ing. Wildey  got  his  liberty  and  the  sheriff  was  discharged. 
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The  plaintiff  accepted  the  undertaking,  and  the  sureties  are 
estopped  from  contesting  the  validity  of  the  proceedings 
under  which  it  was  given.  The  defendant  Wildey  could 
only  try  this  question  in  the  original  action  to  set  aside  the 
process  or  undertaking  (Haggart  agt.  Morgan,  1  Selden, 
422 ;  Franklin  agt.  Pendleton,  3  Sandf.,  S.  C.,  572). 

Wildey  took  a  legal  course  to  secure  his  liberty,  by  giving 
this  undertaking,  as  the  plaintiff  could  not  compel  him  to 
give  bail  for  the  limits,  while  an  execution  against  property 
was  outstanding. 

Wildey  having  received  a  consideration  in  his  liberty, 
the  defendants  cannot  object  QColeman  agt.  Bean,  32  How., 
370 ;  Halsey  agt.  Flint,  15  Abb.,  367).  Execution  against 
Wildey's  person  was  issued  and  returned  before  the  amend- 
ment to  section  228  of  the  Code,  was  passed,  so  as  to  allow 
him  to  move  for  any  neglect  of  the  plaintiff  in  charging  his 
person  in  execution ;  and  plaintiff,  by  the  amendment,  was 
and  is  only  required  to  charge  the  defendant  in  execution 
against  his  person,  where  he  is  in  actual  custody  ;  and  even 
then  the  order  of  arrest  is  in  force  until  set  aside  (Session 
Lam  of  1870,  vol.  2,  p.  1834,  chap.  742,  sec.  11). 

R.  N.  WAITE,  for  defendant. 

This  was  an  action  brought  by  plaintiff  against  the  defend- 
ants, upon  an  undertaking  given  by  defendant  Wildey  upon 
his  arrest  upon  an  order  of  arrest  issued  against  him  out  of 
the  supreme  court.  The  defendants  Meeks  &  Goetzel  were 
the  sureties  in  that  undertaking.  Judgment  vas  not  entered 
against  Wildey  until  the  10th  day  of  July,  1SG9,  by  the 
plaintiff,  though  the  action  was  commenced  on  the  15th  day 
of  December,  1868,  and  was  undefended.  The  order  of 
arrest  did  not  accompany  the  summons,  but  was  obtained 
on  the  28th  day  of  June,  1869,  and  the  defendant  Wildey 
was  arrested  on  the  2d  day  of  July,  1869.  The  affidavit 
upon  which  the  or.der  of  arrest  was  obtained  is  not  in  the 
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printed  case.  As  it  is  a  part,  and  an  important  part,  of  the 
record  introduced  in  evidence  by  plaintiff,  it  is  submitted 
that  its  suppression  now  is  a  wrong  to  the  defendant,  and 
that  the  case  should  not  be  considered  by  the  court  without 
it.  At  the  close  of  plaintiff 's  case,  the  judge  dismissed  the 
complaint  upon  the  two  points  raised  by  counsel,  that  the 
execution  against  the  person  should  have  been  issued  within 
three  months  after  the  last  day  of  the  term  next  after  the 
entry  of  judgment,  and  that  the  judgment  was  entered 
and  execution  issued  before  the  undertaking  was  executed. 
First.  When  a  defendant  against  whom  an  order  of  arrest 
has  been  obtained  is,  at  the  time  judgment  is  rendered,  in 
custody  of  the  sheriff,  the  plaintiff  must  charge  him  in 
execution  within  three  months  from  the  last  day  of  the  term 
next  following  that  at  which  judgment  is  obtained,  and  in 
all  cases,  it  would  seem,  within  three  months  from  the  return, 
unsatisfied,  of  an  execution  against  the  property  of  the  defend- 
ant (3d  Rev.  Stat.,  5th  ed.  p.  870,  <§>.  38  ;  Lippman  agt. 
Petersberger,  18  How.,  270).  In  this  case,  the  defendant 
Wildey  was  arrested  on  the  2d  day  of  July,  1869.  Judg- 
ment was  entered  against  him  on  the  10th  of  the  same 
month,  and  on  the  same  day  execution  was  issued  against 
his  property,  and  returned  unsatisfied  on  the  14th  of  Septem- 
ber, 1869.  The  undertaking  was  given,  and  Wildey  dis- 
charged on  the  10th  day  of  August,  1869.  He  was  actually 
in  the  custody  of  the  sheriff,  from  July  2d,  1869,  to  August 
10th  of  the  same  year,  and  the  execution  against  his  person 
was  not  issued  till  March  Jst,  3870,  nearly  eight  months 
after  his  arrest.  It  is  an  elementary  principle,  that  every 
remedy  against  the  principal  should  first  be  exhausted  before 
resort  can  be  had  to  the  surety.  Had  the  plaintiff  charged 
Wildey  in  execution  within  the  time  limited  by  law — viz., 
within  three  months  after  the  return  of  the  execution  against 
his  property  unsatisfied — it  might,  perhaps  be  considered, 
that  he  had  first  exhausted  his  remedy  against  the  principal, 
but  not  otherwise. 
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Second.  An  order  of  arrest  is  a  provisional  remedy,  and 
the  Code  provides,  that  no  person  shall  be  arrested  in  a  civil 
action,  or  discharged  from  arrest,  except  as  prescribed  by 
that  act  (Sections  178,  183  and  186).  Section  186  provides, 
that  the  defendant,  at  any  time  before  execution,  shall  be 
discharged  from  the  arrest,  either  upon  giving  bail  or  deposit- 
ing the  amount  of  bail.  Here  execution  had  issued  one 
month  before  the  undertaking  to  discharge  from  arrest  was 
given,  and  the  undertaking  owas  irregular  and  void  (Kenden- 
bergh  agt.  Morgan,  18  How.,  469). 

Third.  Judgment  should  be  entered  in  favor  of  Goetzel. 

By  the  court,  MONELL,  J. — At  the  time  of  entering  judg- 
ment in  the  action,  against  Wildey,  he  was  in  the  actual 
custody  of  the  sheriff,  under  the  order  of  arrest ;  and  as  the 
execution  against  his  person,  was  riot  issued,  until  more  than 
seven  months  after  the  entry  of  judgment,  and  after  the  in- 
tervening of  several  terms  of  the  court,  it  is  claimed,  that  an 
action  does  not  lie  against  the  bail. 

The  provision  of  the  statute  (2  R.  S.,  556,  §  36),  is,  that 
where  a  defendant  at  the  time  judgment  shall  be  entered 
against  him,  shall  be  in  the  custody  of  the  sheriff  upon  process 
in  the  suit,  the  plaintiff  shall  charge  such  defendant  in  execu- 
tion, within  three  months  after  the  last  day  of  the  next 
following  term.  And  if  he  neglect  so  to  do  (§  37),  such 
defendant  may  be  discharged  from  custody  by  a  super sedcas 
and  after  being  so  discharged,  he  shall  not  be  liable  to  be 
arrested  upon  any  execution  upon  the  judgment. 

In  this  case,  no  supersedeas  was  obtained  from  the  court 
discharging  the  defendant,  but  a  month  after  judgment  was 
entered  he  gave  bail  and  was  discharged. 

The  engagement  of  the  defendants  who  signed  the  under 
taking  in  suit,  was,  that  the  defendant  should,  at  all  times, 
render  himself  amenable  to  the  process  of  the  court,  &c. 
And  a  provision  of  the  Code  exonerates  bail,  by  the  legal 
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discharge  of  the  principal  from  the  obligation  to  render  him- 
self amenable  to  process  (Code  §  191). 

The  question  then  arises,  could  the  defendant  be  arrested 
on  execution  upon  the  judgment  I  If  he  could  not  be,  then 
the  bail  are  discharged. 

The  section  of  the  Revised  Statutes,  to  which  I  have  re- 
ferred, seems  to  require  in  all  cases  a  stipersedeas  to  be 
allowed  by  a  judge  of  the  court,  as  the  means  of  procuring  a 
discharge,  and  it  would  seem  to  be  only  after  such  a  discharge, 
that  the  defendant  is  exempted  from  arrest  upon  execution. 
The  defendant  in  the  judgment  was  discharged  from  the 
arrest  by  giving  bail ;  and  when  the  three  months,  after  the 
end  of  the  next  term,  following  the  entiy  of  judgment, 
had  expired,  he  was  no  longer  in  the  custody  of  the  sheriff, 
and  the  provision  of  the  statute  could,  probably,  have  no  ap- 
plication, and  a  sepersedeas  would  not  be  granted.  The  office 
of  that  writ  is  to  stay  proceedings  at  law,  so  that  no  further 
action  can  be  taken  upon  the  judgment ;  or,  as  declared  by 
the  statute,  rendering  the  defendant  no  longer  liable  to  arrest 
upon  it. 

The  purpose  of  the  statute  is,  to  enable  an  imprisoned 
debtor  to  avail  himself  of  the  provisions  of  the  statute  con- 
cerning voluntary  assignments  by  a  debtor  imprisoned  on 
execution  in  civil  cases  (2  R.  S.}  31),  whereby  he  may  be 
discharged  from  imprisonment,  by  compelling  the  creditor, 
within  a  fixed  term,  to  sue  out  an  execution  against  the 
person  of  his  debtor ;  or  if  he  fail  to  do  so,  to  have  his  right 
taken  away  by  a  supersedeas,  at  the  instance  of  the  debtor. 

It  is  clear,  however,  that  the  defendant  must  be  in  the 
actual  custody  of  the  sheriff,  under  process  in  the  action,  at 
the  time  judgment  is  rendered.  And,  I  think,  it  is  also  clear, 
that  lie  must  be,  and  remain  in  such  actual  custody,  until 
the  expiration  of  the  time  limited  for  charging  him  in  execu- 
tion. 

Indeed,  if  he  be  not  in  custody  at  that  time,  I  do  not  see 
how  the  court  could  relieve  him  under  the  statute,  which 
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in  that  event  would  be  satisfied  by  his  mere  custody  at  the 
moment  judgment  was  entered,  although  released  on  bail 
immediately  afterwards.  Such,  I  understand,  to  be  the  con- 
struction of  the  statute  in  Wells  agt.  Jones,  (2  Abb.,  20), 
where  the  court  say,  the  defendant  being  at  large  on  bail, 
"  the  only  thing  he  could  do  was  to  be  surrendered  by  his 
bail,  into  actual  custody,  and  then  apply  for  a  supersedeas 
after  the  proper  time  had  elapsed." 

It  seems  to  me,  therefore,  that  the  defendant  could  not 
have  had  a  supersedeas  after  he  was  discharged  on  bail, 
unless  he  had  been  first  surrendered  by  his  bail,  and  then 
had  remained  in  custody  the  proper  time. 

But,  however,  that  may  be,  there  cannot,  I  think,  be  a 
doubt,  that  until  discharged  from  custody  by  a  supersedeas, 
the  defendant  remained  liable  to  be  arrested  upon  an  execu- 
tion upon  the  judgment.  Such  a  discharge  would  have 
exonerated  his  person  from  arrest,  and  relieved  his  bail,  and 
might  have  been  set  up  as  a  defense  to  the  action  against 
them.  But  it  will  not  do  for  th«  bail  to  merely  show  a 
state  of  facts  which  might  have  procured  a  supersedeas. 
Nothing  short  of  a  supersedeas  actually  obtained,  will  exoner- 
ate the  defendant  or  his  bail.  The  defendant  not  having 
obtained  such  supersedeas,  his  bail  was  bound  to  render  him 
amenable  to  the  process  of  the  court.  The  execution  against 
his  person  was  properly  issued,  and  upon  its  being  returned 
not  found,  the  bail  are  liable.  The  288th  section  of  the 
Code  as  amended  in  1870,  may  be  regarded  as  a  substitute 
for  the  section  in  the  Revised  Statutes.  But  it  does  not 
make  any  essential  change  nor  aid  the  defendants  even  if  it 
could  be  applied  to  this  case. 

A  careful  examination  of  the  statute  has  changed  my  first 
impressions,  which  were  favorable  to  the  defendants. 

The  execpetions  must  be  sustained,  the  order  dismissing 
the  complaint  set  aside,  and  a  new  trial  granted  with  costs 
to  the  plaintiff,  to  abide  the  event. 

SPENCER,  J.  concurred. 


252  NEW  YORK  PRACTICE  REPORTS. 


Abeel  agt.  Couhyser. 


SUPREME   COURT. 
JACOB  ABEEL  agt.   EUGENE  CONHYSER,  and  another. 

When  one  desiring  to  become  a  defendant  in  a  suit  between  others  puts  in  an 
appearance  by  attorney  and  serves  an  answer  in  such  suit,  he  must  first  obtain 
the  plaintiff's  consent  in  some  way  to  litigate  the  matter  with  him  or  such  ap- 
pearance and  answer  will  be  stricken  out  and  that  with  cost,  for  his  unsuccessful 
effort  to  get  into  the  case. 

When  the  summons  and  complaint  are  served  by  the  sheriff  on  one  not  named  as  a 
defendant,  he  does  not  thereby  become  a  party  to  the  action. 

Where  the  attorney  serving  the  appearance  and  answer  for  him,  after  being  in- 
formed of  the  facts  and  requested  to  withdraw  them  refuses  to  do  so,  it  is  proper 
and  necessary  to  make  a  motion  to  get  rid  of  them. 

It  is  not  necessary  for  a  person  not  named  in  the  process,  and  on  whom  it  has  been 
served  to  appear  for  the  purpose  of  saving  his  rights,  for  no  valid  judgment  can 
be  rendered  against  him  until  an  amendment  on  notice  to  him. 

HerJcimer  Special  Term,  January,  1872. 

ACTION  for  assault  and  battery ;  summons  and  complaint 
issued  November  25,  1871,  against  Rugene  Conhyser  and 
Edward  Winslow,  and  on  that  day  placed  in  the  hands  of 
the  sheriff  of  Montgomery  county.  On  that  day  the  sheriff 
served  the  summons  and  complaint  on  defendant  Winslow  and 
on  John  H.  Conhyser.  On  the  27th  of  November,  the  plain- 
tiff saw  John  H.,  and  informed  him  that  he  was  not  claimed 
to  be  a  defendant,  and  that  there  was  no  intention  on  his 
part  to  hold  him  as  a  party  to  this  action. 

After  that,  and  on  the  same  day  the  said  John  H.  Conhyser 
retained  F.  F.  Wendell,  Esq.,  who  drew  and  served  an 
answer  in  this  action  with  a  notice  of  appearance.  On  the 
same  day,  the  plaintiff's  attorney  drew  and  caused  to  be 
served  on  Mr.  Wendell  a  notice  stating,  that  the  sheriff 
through  mistake,  served  the  summons,  complaint,  &c.,  on 
John  H.,  and  a  notice  requiring  Mr.  Wendell  to  withdraw 
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the  appearance  and  answer  in  behalf  of  John  H.  Conhyser, 
or  that  proceedings  would  be  taken  to  strike  out  the  same, 
with  costs,  and  that  the  action  was  not  pending  against  John 
H.  Conhyser. 

The  answer  and  appearance  were  not  withdrawn  or 
countermanded,  and  this  motion  was  noticed  by  service  of 
papers  on  the  15th  of  January,  1872. 

This  motion  is  made  to  strike  out  the  appearance  of  John 
H.  Conhyser  and  his  answer,  and  also  to  amend  the  summons 
and  complaint  by  changing  the  name  of  Edward  Winslow  to 
Edwin  Winslow,  upon  proof  of  mistake  as  to  the  Christian 
name  of  Winslow,  and  for  costs  against  John  H.  Conhyser. 

J.  E.  DEWEY,  for  motion. 
F.  F.  WENDELL,  opposed. 

HARDIN,  J. — It  is  clear,  that  only  such  persons  as  are 
named  in  the  summons  and  pleadings  in  an  action  can  be 
deemed  "parties"  to  the  action  (16  Abb.,  I  ;  16  How.,  144). 

The  only  information  furnished  to  the  sheriff  as  to  who 
were  parties  to  this  action  was  contained  in  the  summons 
and  complaint,  and  it  was  his  duty  to  be  governed  by  the 
papers  placed  in  his  hands,  and  it  was  his  duty  to  make 
service  thereof  upon  the  persons  named  in  the  process  and 
papers  delivered  to  him  for  service  (4  How.,  97  ;  8  Wend., 
474 ;  9  John.,  117  ;  32  Barb.,  279,  opinion  of  ALLEN,  J.) 
The  service  of  the  summous  and  complaint  in  this  action 
upon  John  H.  Conhyser,  would  not  have  authorized  the 
plaintiff  to  take  a  judgment  against  Mm  which  would  have 
been  binding  upon  him,  nor  would  his  arrest  in  execution  be 
justified  by  the  proceedings  in  this  action  in  the  absence  of 
any  appearance  or  voluntary  act  by  him  assenting  to  their 
validity  (6  Cow.,  455;  7  Cow.,  332;  4  Wend.,  555;  28  Barb., 
630),  nor  could  an  order  have  been  made  ex  parte  changing 
the  Christian  name  which  would  have  rendered  a  judgment 
by  default  good  against  him  (32  Barb.,  277). 


254     NEW  YORK  PRACTICE  REPORTS. 

Abeel  agt.  Conhyser. 

The  conclusions  are,  therefore,  reached  upon  the  undis- 
puted facts  appearing  on  this  motion. 

1.  That    John    H.  Conhyser  was  not   a  party    to    this 
action. 

2.  That  there  was  no  intention  on  the  part  of  the  plaintiff 
or  his  attorney  to  make  him  a  party  to  the  action. 

3.  That  it  was  not  necessary  for  him  to  appear  and  answer 
in  order  to  save  his  rights  or  prevent  his  being  affected  by 
any  judgment  the  plaintiff  could  take  without  notice  to  him 
of  a  motion  to  amend  the  summons  and  proceedings. 

4.  That  he  was  notified  before  he  retained  his  attorney, 
that  he  was  not  a  party  to  the  action,  and  that  the  plaintiff 
did  not  claim  to  hold  him  as  a  party. 

5.  That  the  attorney  refused  on  notice  and  information  of 
the  facts,  to  withdraw  his  appearance  and  answer,  and,  there- 
fore, rendered  this  motion  proper  and  necessary  to  get  rid  of 
them. 

And  therefore,  this  motion  should  be  granted,  and  the  ap- 
pearance and  answer  of  John  H.  Conhyser  stricken  out,  with 
$10  costs  to  be  paid  by  him.  The  motion  is  granted,  and 
an  order  may  be  entered  accordingly. 
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COURT  OF  APPEALS. 

WILLIAM  T.  WILKINS,  plaintiff  and  respondent,  agt.  WILLIAM 
H.  EARLE  and  another,  appellants  and  defendants. 


No  appeal  lies  to  this  court  from  a  judgment  entered  in  the  court  below  upon  a 
remittitur  from  this  court. 

The  remittitur  controls  the  court  below,  and  a  judgment  in  pursuance  of  it  cannot  be 
said  to  be  an  actual  determination. 

And  it  makes  no  difference  that  the  judgment  in  the  remittitur  was  first  entered  at 
special  term,  and  that  judgment  affirmed  at  general  term,  or  there  affirmed  in  part 
and  reversed  in  part.  The  remitiitur  is  equally  controlling  upon  both  branches  of 
the  court. 

In  this  case  two  questions  were  litigated  in  the  court  below.  First,  the  defendanta 
liability  (as  hotel-keepers)  to  their  guests.  Second,  the  rule  of  damages.  A  general 
verdict  for  plaintiff  was  rendered  for  the  larger  amount  of  damages,  upon  the 
defendants  liability,  and  the  smaller  amount  contended  for  by  the  defendants  was 
liquidated  by  a  special  finding.  The  several  exceptions  taken  on  the  trial  were 
heard  in  thefirst  instance  at  general  term.  A  final  judgment  was  there  rendered, 
overruling  the  defendant's  exceptions,  and  refusing  a  new  trial,  but  ordering  judg- 
ment on  the  verdict  for  the  smaller  amount  of  damages  in  conformity  with  the 
special  finding.  From  this  judgment  the  defendants  took  no  appeal. 

But  the  general  term  sustained  the  exceptions  so  far  as  to  direct  the  judgment  to  be 
entered  npou  the  special  finding  of  the  jury  for  the  smaller  amount  of  damages 
with  interest  and  costs,  instead  of  the  amount  found  by  the  general  verdict.  From 
this  judgment  the  plaintiff  appealed  to  this  court — where,  with  the  plaintiff's 
consent,  the  whole  case  was  fully  argued  on  both  sides,  and  the  court  reversed 
the  judgment  of  the  general  term  and  ordered  judgment  for  the  plaintiff  for  the 
full  amount  of  the  original  general  verdict  with  interest  and  costs. 

On  filing  the  remittitur  regularly  in  the  court  below  and  entering  judgment  thereon 
in  conformity  thereto,  the  defendants  tried  the  experiment  of  appealing  theie- 
from  to  this  court,  where  the  appeal  was  dismissed  with  costs. 


January  Term,  1872. 

THIS  is  the  important  and  at  present  leading  case  in  oui 
courts  in  regard  to  the  extent  of  the  liability  of  a  landlord  for 
the  valuables  deposited  with  him  for  safekeeping  by  a  guest. 
The  defendants  are  the  proprietors  of  Earles'  Hotel  in  the 
city  of  New  York,  and  the  plaintiff,  in  April,  1S62,  was 
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their  guest ;  and  as  such  deposited  in  the  safe  of  the  hotel,  a 
package  of  money  and  valuables  amounting  to  about  $22,000. 
On  the  trial  of  the  case  in  the  superior  court  before  a  jury, 
under  the  instructions  of  the  presiding  justice,  the  jury  found, 
first,  a  general  verdict  in  favor  of  the  plaintiff  for  the  full 
amount  claimed  by  him,  and  secondly,  in  answer  to  one  of 
various  questions  specially  put  to  them,  the  jury  found  that 
$1,000  was  a  reasonable  amount  of  money  for  a  traveler 
under  the  circumstances  of  the  plaintiff,  to  have  with  him 
for  traveling  expences. 

And  thereupon,  the  plaintiff  moved  at  general  term,  that 
judgment  be  entered  upon  the  general  verdict  in  his  favor, 
and  the  defendants  moved  for  a  new  trial  upon  a  case  and 
exceptions.  The  court  at  general  term  sustained  the  excep- 
tions, so  far  as  to  direct  the  judgment  to  be  entered  upon  the 
special  finding  of  the  jury,  for  $1,000,  with  interest  and  costs, 
instead  of  the  amount  so  found  by  the  general  verdict,  and 
overruled  all  their  exceptions,  and  also  denied  defendant's 
motion  for  a  new  trial.  From  the  judgment  so  entered,  the 
plaintiff  appealed  to  the  court  of  appeals,  except  from  that 
part  which  denied  the  motion  for  a  new  trial — the  defendants 
did  not  appeal  from  any  part  of  the  judgment  of  the  general 
term. 

On  the  argument  of  the  appeal  in  the  court  of  appeals, 
when  defendant's  counsel  came  to  present  the  exceptions 
taken  at  the  trial,  one  of  the  judges  suggested,  that  as  defend- 
ants had  not  taken  any  appeal,  it  might  not  be  competent 
for  the  court  to  consider  any  argument  upon  the  said  excep- 
tions. Plaintiff's  counsel  asked  to  have  that  technical  ob- 
jection waived,  and  to  have  the  exceptions  argued  fully  and 
disposed  of,  in  order  that  there  should  be  a  final  determina- 
tion of  the  case  if  possible,  without  any  new  trial.  The 
court  thereupon,  heard  and  considered  fully  the  exceptions, 
and  reversed  the  judgment  of  the  general  term,  and  ordered 
judgment  to  be  entered  in  favor  of  plaintiff  for  the  full 
amount  of  the  original  geneal  verdict,  with  interest  and 
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costs.  Thereupon,  and  upon  the  remittitur  from  the  court  of 
appeals,  plaintiff's  counsel  moved  to  make  the  judgment  of 
the  court  of  appeals  the  judgment  of  the  superior  court. 
Defendant's  counsel  appeared  and  acquiesced  in  such  motion  ; 
and  the  court  at  special  term  so  ordered,  and  judgment  was 
thereupon  perfected  in  the  superior  court.  Immediately 
after  the  entry  of  that  judgment  the  defendants  served  a  new 
notice  of  appeal  from  that  judgment  to  the  general  term  of 
the  superior  court,  with  an  undertaking  to  stay  proceedings. 
Plaintiff  thereupon,  duly  moved  to  dismiss  said  appeal  on  the 
ground,  that  no  appeal  from  such  a  judgment  could  be  taken. 
The  general  term  denied  the  motion,  and  upon  the  argument 
of  the  case  on  appeal,  affirmed  the  judgment,  and  thereupon, 
defendants  again  appealed  to  the  court  of  appeals.  Plain- 
tiff's counsel  then  moved  at  the  first  opportunity  in  the  court 
of  appeals,  to  dismiss  the  said  appeal,  and  after  full  argument, 
the  court  granted  said  motion. 

GEORGE  W.  PARSONS,  for  respondent. 
FRANCIS  KERNAN  for  appellants. 

RAPALLO,  J — By  section  11  of  the  Code,  which  defines 
the  cases  in  which  appeals  will  lie  to  this  court,  they  are 
confined  to  actual  determinations  of  the  various  courts  named, 
made  at  general  terms  thereof  (See  also  §  333  ;  Lake  agt. 
Gibson,  2  Comst.,  188). 

The  judgment  appealed  from  in  this  case,  was  entered 
upon  a  remittitur  from  this  court.  No  question  is  made,  but 
that  the  judgment  conforms  to  the  remittitur.  That  remit- 
titur controlled  the  court  below,  and  a  judgment  in  pursu- 
ance of  it  cannot  be  said  to  be  an  actual  determination.  The 
court  below  could  not  direct  any  different  judgment.  Its 
duty  and  power  were  simply  to  enforce  the  judgment  of  this 
court,  as  prescribed  in  section  12. 

It  can  make  no  difference,  that  the  judgment  on  the  re- 
mittitur was  first  entered  at  special  term,  and  that  judgment 
You  XLTI.  17 
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affirmed  at  general  term.  The  remittitur  was  equally  con- 
trolling upon  both  branches  of  the  court,  and  left  nothing 
to  be  determined  by  either. 

Did  the  right  of  appeal  apply  to  every  judgment  of  what- 
ever character,  as  claimed,  it  is  evident  that  a  litigation  could 
never  be  brought  to  an  end. 

In  this  case,  two  questions  were  litigated  in  the  court 
below.  First,  the  defendants  liability.  Secondly,  the  rule  of 
damages. 

Numerous  exceptions  were  taken  at  the  trial.  A  general 
verdict  was  rendered  for  the  larger  amount  of  damages,  and 
the  smaller  amount  contended  for  by  defendants,  was  liquid- 
ated by  a  special  finding.  The  exceptions  were  heard  in  the 
first  instance  at  general  term.  A  final  judgment  was  there 
rendered  in  December,  1865,  overruling  the  defendant's  ex- 
ceptions, and  refusing  a  new  trial,  but  ordering  judgment  on 
the  verdict  for  the  smaller  amount  of  damages  in  conformity 
with  the  special  finding.  From  this  judgment  the  defend- 
ants took  no  appeal. 

If  they  desired  to  be  in  a  condition  further  to  litigate  the 
question  of  their  liability,  or  the  correctness  of  the  rulings  at 
the  trial,  with  a  view  to  a  new  trial,  it  would  seem  that  they 
should  have  appealed,  lest  they  might  be  deemed  concluded 
on  those  points,  and  confined  to  the  single  question  of  the 
amount  of  damages,  and  thus  be  subjected  to  the  damages 
first  assessed  by  the  jury,  if  on  the  plaintiff's  appeal  such 
damages  should  be  adjudged  to  be  recoverable  as  a  legal  con- 
sequence of  the  liaiblity  established  against  the  defendants. 

The  plaintiff  appealed  from  the  judgment,  so  far  as  related 
to  the  damages,  but  no  appeal  was  taken  by  either  party, 
from  that  part  of  the  order  which  refused  a  new  trial. 

On  that  appeal  this  court  did  not  order  a  new  trial,  but 
reversed  the  judgment  of  the  general  term,  and  ordered 
judgment  on  the  verdict  for  the  larger  amount. 

On  the  argument  of  the  plaintiffs  appeal,  before  the  com- 
mission of  appeals,  the  question  arose,  whether  the  defendants 
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could  be  heard  on  the  points  relating  to  their  liability,  and 
their  exceptions  taken  at  the  trial.  Some  of  the  members 
of  the  court  were  of  opinion  that  they  could,  and  it  does  not 
appear  unreasonable  that  they  should  have  been  allowed  to 
show,  in  answer  to  the  plaintiffs  claim,  to  a  more  liberal  rule 
of  damages,  that  he  had  established  no  right  of  action,  and 
therefore  was  not  entitled  to  any  damages,  or  that  evidence 
as  to  the  damages  claimed  was  improperly  received  or 
excluded. 

But  it  is  more  questionable,  whether  on  the  plaintiffs 
appeal  the  defendants  could  have  availed  themselves  of 
exceptions  to  other  incidental  rulings  upon  questions  of 
evidence,  or  claimed  a  new  trial  by  reason  of  such  excep- 
tions. 

Jt  is  stated  in  the  opposing  affidavits,  that  the  defendants 
were  in  fact  heard  upon  ah1  the  points  taken  by  them.  But 
the  decision  of  this  motion  cannot  depend  upon  that  fact. 
The  question  here  is,  whether  the  present  appeal  brings  up 
for  review  any  actual  determination  of  the  court  below.  If 
the  defendants  had  a  right  to  be  heard  upon  all  their  points 
on  the  plaintiffs  appeal  to  this  court,  and  were  here  refused 
that  right,  in  whole  or  in  part,  the  general  term  could  not 
correct  that  error,  or  for  that  reason  refuse  to  obey  the  man- 
date of  the  appellate  court.  If  they  had  no  right  so  to  be 
heard  here,  it  was  because  they  could  only  raise  those  points 
here  by  an  appeal  from  the  judgment  of  December,  18C5. 
If  they  were  in  fact  heard,  as  alleged,  upon  all  their 
points,  and  they  were  determined  against  them  by  the 
appellate  court,  they  cannot  by  the  course  now .  adopted 
obtain  a  rehearing  in  this  court.  In  neither  case  was  any 
point  presented  for  adjudication  by  the  court  below  on  enter- 
ing judgment  on  the  remittuter.  That  judgment  was  in 
substance  the  judgment  of  this  court,  and  I  can  find  no 
ground  on  which  an  appeal  from  it  can  be  entertained. 
The  motion  should  be  granted  with  costs. 
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COURT  OF  APPEALS. 

THE  PEOPLE  ex  rel  SAMUEL  W.   JACKSON,  appellant,  agt 
JOSEPH  POTTER,  respondent. 

The  resignation  of  Mr.  Justice  ROSEKHAXS  on  the  6th  of  November,  1871.  created  a 
vacancy  in  the  office  of  justice  of  the  supreme  court,  for  the  fourth  judicial  district 
no  longer  than  from  the  day  of  his  resignation  until  and  including  the  last  day  of 
December,  1871.  The  appointment  by  the  Governor  to  fill  the  vacancy,  could 
be  for  that  space  of  time  and  no  longer.  The  right  of  Mr.  Justice  JACKSON,  who 
was  nppointed  to  that  office  by  the  Governor  to  fill  the  vacancy,  ended  on  the  31st 
of  December,  1871.  And  the  respondent  JOSEPH  POTTER,  elected  to  that  office 
for  the  fourth  judicial  district  at  the  general  election  on  the  7th  November,  1871, 
for  the  term  of  fourteen  years,  beginning  on  the  1st  day  of  January,  1872,  is  a 
constitutional  and  legal  justice  of  the  supreme  court  for  that  term. 

January  Term,  1872. 

A.  J.  PARKER,  for  appellant. 

GEORGE  F.  COMSTOCK,  S.  HAND,  JOHN  H.  REYNOLDS, 
A.  H.  TABER,  for  respondent. 

FOLGER,  J. — The  facts  of  the  case  can  be  briefly  stated. 
Enoch  H.  Rosekians,  at  the  adoption  in  1870,  of  the 
judiciary  article  by  which  the  constitution  was  amended, 
was  an  incumbent  of  the  office  of  justice  of  the  supreme 
court  for  the  fourth  district.  His  term  of  office  would  not 
expire  until  the  31st  of  December,  1871.  By  the  6th 
section  of  that  article  lie  was  empowered  to  continue  in 
office  until  the  expiration  of  that  term.  But  on  the  6th  day 
of  November,  1871,  he  resigned  the  office.  On  the  7th  day 
of  November,  1871,  at  the  general  election  then  duly  held 
in  the  fourth  district,  the  electors  thereof  chose  Joseph 
Potter  to  succeed  him.  This  choice  was  for  the  fuh1  term 
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of  fourteen  years,  provided  for  by  the  13th  section  of  that 
article.  The  full  term  was  to  have  its  beginning  on  the  1st 
day  of  January  thereafter.  The  resignation  of  Mr.  Justice 
EOSEKRANS  occasioned  a  vacancy  in  the  office  which  the 
governor  filled  by  the  appointment  thereto  of  Samuel  W. 
Jackson,  the  appellant  herein.  This  action  of  the  Governor 
was  authorized  by  the  provisions  of  section  9  of  that  article, 
which  reads  as  follows : 

Section  9. — When  a  vacancy  shall  occur  otherwise  than 
by  expiration  of  term  in  the  office  of  justice  of  the  supreme 
court,  the  same  shall  be  filled  for  a  full  term  at  the  next 
general  election  happening  not  less  than  three  months  after 
such  vacancy  occurs,  and  until  any  vacancy  shall  be  so  filled, 
the  Governor,  by  and  with  the  advice  and  consent  of  the 
senate,  if  the  senate  shall  be  in  session,  or  if  not  in  session, 
the  Governor,  may  appoint  to  fill  such  vacancy.  Any  such 
appointment  shall  continue  until  and  including  the  List  day 
of  December  next  after  the  election  at  which  the  vacancy 
shall  occur. 

It  is  now  claimed  in  behalf  of  Mr.  Justice  JACKSON  that  by 
virtue  of  the  appointment  of  the  governor  he  may  hold  the 
office  until  the  last  day  of  December,  1872,  and  he  appeals 
from  the  judgment  of  the  general  term  of  the  supreme 
court,  denying  his  right  so  to  do. 

It  will  not  escape  attention  that  the  argument  by  which 
the  appellant's  position  is  sought  to  be  sustained  is  confined 
to  a  consideration  of  the  ninth  section  of  the  sixth  article  of 
the  constitution.  To  be  successful  it  must  not  only  be  so 
restricted,  but  must  insist  upon  a  rigid  literal  and  exclusive 
adherence  to  the  terms  of  the  section.  In  this  it  runs 
counter  to  cardinal  canons  of  construction.  In  the  construc- 
tion of  a  law  every  part  of  it  must  be  viewed  in  connection 
with  the  whole,  so  as  to  make,  if  possible,  all  its  parta 
harmonious.  (1  Kent,  462). 

The  intent  of  the  law-maker  is  to  be  sought  for.  When 
it  is  discovered  it  is  to  prevail  over  the  literal  meaning  of  the 
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words  of  any  part  of  the  law.  And  this  intent  is  to  be  dis- 
covered, not  alone  by  considering  the  words  of  any  part,  but 
by  ascertaining  the  general  purpose  of  the  whole,  and  by 
considering  the  evil  which  existed  calling  for  the  new  enact- 
ment, and  the  remedy  which  was  sought  to  be  applied. 
And  when  the  intent  of  the  whole  is  discovered  no  part  is  to 
be  so  construed  as  that  the  general  purpose  shall  be  thwarted, 
but  all  is  to  be  made  to  conform  to  reason  and  good  discre- 
tion. And  the  same  rules  apply  to  the  construction  of  a 
constitution  as  to  that  of  a  statute  law.  (Per  JOHNSON,  J., 
Xewett  agt.  People,  7  N.  Y.,  9-97). 

When  the  whole  sixth  (or  judiciary)  article  of  the  consti- 
tution is  considered,  certain  purposes  are  clearly  indicated. 
It  was  proposed  to  provide  for  the  state  a  general  and  com- 
plete and  continuous  judicial  system,  and  to  create  or  recog- 
nize and  continue  all  the  judicial  offices  needed  therefor,  save 
those  of  inferior  local  courts  (section  19).  It  was  designed 
that  the  general  and  (except  in  cases  of  exigency,  and  for 
some  inferior  local  courts)  the  exclusive  mode  of  filling  these 
offices  (unless  the  people,  at  a  time  therein  provided  for,  do 
determine  otherwise,  417)  should  be  by  election  by  the 
people,  and  not  by  appointment  (sections  2,  13,  15,  16,  18, 
19).  And  that  election  should,  for  the  offices  of  higher 
grade,  be  a  general  one,  when  it  was  more  likely  that  the 
whole  people  would  take  part  in  it.  It  was  conceived  that 
the  system  to  be  supplanted  was  defective  in  the  short  term 
of  office  it  gave ;  and  hence  it  was  intended  by  the  new 
article  to  create  and  secure  a  longer  term,  and  to  avoid 
fractions  of  terms.  (Sections  above  cited,  and  sections  3,  9, 
12).  It  was  designed  that  one  lull  term  should  follow 
directly  after  another  full  term,  with  no  break  of  regular 
and  connected  succession.  It  was  so  arranged  as  that  these 
terms  should  end  with  one  and  begin  with  another,  and  the 
next  political  year ;  whereby  the  people  and  all  their  excutive 
officers  should  know  beforehand  to  take  care  for  the  expira- 
tion of  a  term,  by  provision  to  that  end  at  the  previous 
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general  election.  (Sections  2,  13,  15).  For  although  this 
article  does  not  in  terms  speak  in  these  sections  of  the 
general  election,  yet  a  constitution  is  to  be  held  as  prepared 
and  adopted  in  reference  to  existing  statutory  laws,  upon  the 
provisions  of  which,  in  detail,  it  must  depend  to  be  set  in 
practical  operation.  (Cass  agt.  Dillon,  2  Ohio,  N.  S.,  607. 
And  see  per  WALWORTH  Ch. ;  in  the  People  agt.  the  Mayor, 
&c.,  25  Wendell :  9-13;  per  DENIO  Ch.  J.  in  the  People  agt. 
Draper,  15  N.  Y.,  532-37). 

Such  are  some  of  the  more  important  general  purposes  of 
this  judiciary  article.  These  were  some  of  its  provisions, 
which  are  in  regular  routine  to  be  ordinarily  operative. 
But  there  were  also  contingencies  apprehended  and  to  be 
provided  for,  which  could  not  be  met  by  them,  and  which 
required  exceptional  provisions  of  occasional  and  temporary 
operation.  It  is  consonant  with  law  and  with  common 
sense  that  these  should  not  clash  with  the  general  design, 
but  should  be  in  harmonious  subservience  thereto.  They 
should  be  in  the  nature  of  saving  clauses  in  a  statute 
(Dwarris,  513),  or  exceptions  in  a  conveyance,  something 
smaller  than  the  thing  itself,  and  not  nullifying  it  (4  Kent, 
468).  When  a  general  intention  is  expressed  in  an  act,  and 
also  a  particular  intention  incompatible  therewith,  the  last 
shall  not  restrain  the  signification  of  the  first.  (Andree  agt. 
Fletcher,  3  T.  E.  164  ;  Churchill  agt.  Crease,  5  Sing,  ISO). 

It  was  forseen  that  in  the  various  ways  designated  by  the 
statute  as  to  vacancies  in  office  (1  E.  S.  122,  section  25), 
vacancies  would  occur  to  the  public  harm  if  left  unfilled. 
So  the  filling  of  a  vacancy  was  provided  for  (sections  3,  9, 
12).  It  catches  our  attention  as  to  this  too,  that  the  general 
plan  of  the  article  is  still  held  to.  Only  the  vacancies  desig- 
nated in  the  statute  are  provided  for.  These  do  not  include 
a  result  of  an  expiration  of  the  term  of  the  office.  That  is 
still  left  to  be  provided  for  according  to  the  general  purpose, 
by  the  choice  of  the  electors  at  the  general  election  previous 
thereto,  and  vacancies  cared  for  are  as  a  prime  intent  to  be 
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filled  by  election.     The  election  to  that  end  is  to  be  for  a  full 
term,  so  that  then  also  a  fractional  term  may  be  shunned. 

But  just  here  a  possible  mischief  was  to  be  guarded  against. 
It  was  a  matter  of  political  and  judicial  history  that  under 
the  late  system,  a  vacancy  had  occurred  in  judicial  office  on 
the  eve  of  an  election,  and  that  without  the  formalities  of 
notice  from  the  secretary  of  state  or  from  the  sheriff'  of  the 
county,  or  from  any  other  officer  prescribed  by  law,  one  had 
been  chosen  to  fill  the  same  (The  People  ex  rel.  Dames  agt. 
Cowles,  13  N.  Z,  350  j  1  vol.  Laws  0/1847,  chap.  240,  p. 
263,  $  7).  And  it  was  perceived  as  a  posibility,  that  un- 
known to  the  mass  of  the  electors,  an  inconsiderable  number 
of  them  might  exercise  the  right  and  perform  the  duty  to 
which  all  should  be  called,  and  a  tew  votes  cast  without 
general  notice,  might  chose  an  incumbent  for  the  vacant 
office.  He  might  be  one  unfit  for  the  place,  unworthy  of  the 
confidence  of  the  people,  and  unable  to  secure  their  suffrage. 
There  was  this  possible  danger  to  be  forecast  against.  And  to 
that  end  a  novel  and  peculiar  provision  was  adopted.  It  was 
that,  though  as  a  general  proposition  the  vacancy  should  be 
filled  at  a  general  election,  and  for  a  full  term,  yet,  as  an 
exception  therefrom,  it  should  not  be  filled  by  election  at  a 
general  election  happening  less  than  three  months  after  the 
vacancy  should  occur,  so  that  fuh1  notice  should  be  had  of 
the  occasion.  But  as  it  might  in  such  case  chance  that  some 
time  would  elapse  before  the  vacancy  could  be  supplied  by 
election,  to  the  public  inconvenience,  this  further  contingency 
was  met  by  this  other  still  more  subordinate  provisions  that 
until  it  should  be  so  filled,  the  gorernor  was  empowered, 
with  or  without  the  advice  and  consent  of  the  senate, 
as  it  should  or  should  not  be  in  session,  to  fill  it  by  ap- 
pointment. 

And  holding  to  the  words  of  this  section,  and  relying  upon 
them  alone,  the  proposition  urged  in  behalf  of  the  appellant 
is,  that  the  choice  of  the  electors  is  defeated — a  choice  made 
at  the  general  election  previous  to  the  prefixed  expiration  of 
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a  regular  term,  a  choice  of  a  successor  for  a  new  and  full 
term  approaching  in  its  regular  order  of  succession.  The 
proposition  is,  that  the  selection  by  the  people  is  postponed 
unfil  the  next  political  year,  and  thrown  beyond  the  com- 
mencement of  the  foreordained  regular  term  ;  that  a  practical 
term  of  twelve  months  or  over  is  created,  and  that  such 
creation  is  by  executive  appointment,  and  not  by  election. 
It  is  apparent,  that  if  such  a  construction  of  the  9th  section 
is  adopted,  much  of  the  general  intention  of  the  article  is 
nullified.  Other  more  irritating  evils  must  flow  from  such  a 
construction,  if  it  shall  prevail.  It  is  true,  that  where  there 
is  no  doubt  of  the  intention  of  the  lawmaker,  an  argument 
from  the  consequences  of  the  enactment  can  have  no  weight 
(The  People  agt.  Green,  2  Wend.,  277,  per  MARCY,  J.) 

But  the  converse  is  also  true  (Ayers  agt.  Knox,  7  Mass., 
306  ;  and  see  Henry  agt.  Tilson,  17  Vt.,  479).  Where  great 
inconvenience  will  result  from  a  particular  construction,  that 
construction  is  to  be  avoided,  unless  the  meaning  of  the 
lawmaker  be  plain.  Every  point  is  to  be  considered,  and 
the  intention  extracted  from  the  whole  (U.  S.  agt.  Fisher, 
2  Cranch,  358).  "  Where  fundamental  principles  are  over- 
thrown, where  the  general  system  of  the  law  is  departed 
from,  the  legislative  intention  must  be  expressed  with 
irresistible  clearness,  and  in  such  a  case,  courts  will  regard 
the  consequences  of  a  particular  construction."  If  it  appears, 
that  by  a  construction  in  a  particular  case  great  public  in- 
terests will  be  sacrificed,  it  ought  not  be  contended,  that  the 
lawmaker  contemplated  such  a  construction,  in  disregard  of 
such  interests  (The  People  agt.  Canal  Comm.,  3  Scam.,  160). 
If  a  vacancy  in  a  term  just  about  to  expire,  occurring  by  a 
resignation  made  the  day  before  a  general  election,  may 
defeat  the  electors  of  their  privilege  to  choose  an  incumbent 
for  the  new  term  just  about  to  begin,  so  a  resignation  on 
the  day  after  or  on  any  day  after  the  election,  during  the 
running  of  the  term,  will  have  the  same  effect.  More  than 
that  too,  the  appointee  of  the  Governor,  who,  according  to  this 
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construction,  may  hold  the  office  for  the  whole  of  the  political 
year  succeeding  his  appointment  can,  before  that  year  ex- 
pires, and  within  three  months  of  the  general  election  of 
that  year,  or  after  the  general  election,  and  during  the  year, 
resign  his  office,  and  then  a  vacancy  again  occurs,  to  be 
again  filled  by  appointment  for  a  like  fractional  term  of 
twelve  months  or  more.  And  this  succession  of  appointment 
and  resignation,  and  resignation  and  appointment,  may  be 
kept  up  as  long  as  the  judicial  and  executive  servants  of  the 
people  may  be  willing  to  act  in  it.  Thus  would  the  electors 
be  permanently  defeated  in  the  exercise  of  their  constitutional 
privilege  of  choice.  It  needs  not  to  name  all  the  evils  which 
would  thus  result.  It  is  sufficient  to  say,  that  it  would  work 
an  entire  perversion  of  the  spirit  and  general  intent  of  the 
judiciary  article;  and  for  that  reason,  such  a  construction 
is  to  be  rejected,  upon  the  principles  of  construction  above- 
laid  down,  unless  the  clear  and  unmistakable  force  of  the 
9th  section  when  read  in  connection  with  the  rest  of  the 
article  shuts  us  up  to  it. 

But  we  are  not  thus  bound,  save  by  a  rigid  adherence  to 
the  very  letter  of  the  section,  regardless  of  other  parts  of 
the  article  of  equal  or  greater  importance,  and  of  equal 
claim  to  consideration.  The  ninth  section  says  that :  "  when 
a  vacancy  shall  occur  *  *  the  same  shall  be  filled 
for  a  full  term  at  the  next  general  election,  happening  not 
less  than  three  months  after  such  vacancy  occurs."  But  the 
sixth  section,  which  is  concerned  with  the  general  purpose 
of  the  article,  says  that:  "there  shall  be  the  existing 
supreme  court,  *  *  and  it  shall  be  composed  of 
the  justices  now  in  office,  who  shah1  be  continued  during 
their  respective  terms,  and  of  their  successors." 

What  are  the  "  respective  terms  "  is  to  be  ascertained  by 
reference  to  the  statutes,  and  the  facts  of  each  case.  In 
this  case  the  term  began  January  1,  1S64,  and  ended 
December  31,  1871.  The  thirteenth  section  says:  "justices 
of  the  supreme  court  shall  be  chosen  by  the  electors  of  their 
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respective  judicial  districts."  And  as  constitutions  are  framed 
and  adopted  in  dependence  for  the  details  of  their  operation, 
unless  otherwise  provided,  upon  the  statute  law  then  exist- 
ing, this  provision  of  the  thirteenth  section  is  the  same  as  if 
it  had  further  said,  "  at  the  general  election,  next  preced- 
ing, the  expiration  of  the  prescribed  term  of  their  pre- 
decessors." 

The  thirteenth  section  further  says  :  "  the  official  term  of 
the  said  justices,  *  *  *  who  shall  be  elected 
after  the  adoption  of  this  article,  shall  be  fourteen  years 
from,  and  including  the  first  day  of  January  next,  after  the 
election," — i.  e.,  the  general  election  in  November  of  the 
year  next  preceding.  Now  let  us  view  the  facts.  At  the 
adoption  of  the  articles  Mr.  Justice  ROSEKRANS  could  con- 
tinue in  office  during  the  term  for  which  he  had  been 
elected,  and  upon  which  he  was  then  serving.  On  the 
expiration  of  that  term,  on  the  31st  of  December,  1871,  by 
a  general  and  commanding  provision  of  the  article,  a  new 
term  of  fourteen  years  was  to  begin,  and  an  incumbent  for 
it,  a  successor  to  Mr.  Justice  ROSEKRANS,  was  to  be  chosen 
by  the  electors  of  the  district,  and  at  the  general  election  in 
November,  1871,  and  to  take  his  office  on  the  first  day  of 
January,  1872. 

These  provisions  of  sections  6  and  13  are  as  explicit,  and 
why  not  as  rigid  and  inflexible  in-  their  language  and  com- 
mand as  those  of  section  9  ?  All  cannot  stand  or  be  enforced 
together.  Which  shall  yield  and  adapt  themselves  to  the 
other?  Clearly  those  which  provide  for  a  need  occasional 
and  temporary  should  give  way  to  those  which  are  of  usual 
and  continuous  and  imperious  operation,  and  make  a  part  of 
the  essential  framework  of  the  general  plan.  And  so  of  the 
last  sentence  in  section  9  :  "  Any  such  appointment  shall 
continue  until  and  including  the  last  day  of  December  next 
after  election,  at  which  the  vacancy  shall  be  filled."  Cases 
can  be  supposed  in  which  this  provision  may  have  full  scope 
without  conflicting  with  any  other  part  of  the  article. 
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Thus,  if  Mr.  Justice  ROSEKRANS'  term  would  have  expired 
on  the  last  day  of  December,  1872,  and  his  resignation  had 
taken  place,  as  it  did  in  fact,  there  would  have  been  no 
hostility  in  the  prescribed  action  of  all  parts  of  the  article. 
The  Governor  would  have  appointed  to  fill  the  vacancy,  and 
the  term  of  his  appointee  would  have  continued  until,  and 
including  the  last  day  of  December  next,  after  the  election 
in  November,  1872.  At  that  election  the  electors  of  the 
fourth  judicial  district  would  have  chosen  a  successor  for  a 
full  term  of  fourteen  years,  which  would  have  commenced 
on  the  first  day  of  January  next  after  his  election.  Thus  it 
is  seen  that  the  provisions  of  the  ninth  section  are  not 
nugatory,  though  held  to  wait  upon  those  of  the  sixth  and 
thirteenth  sections. 

They  anticipate  a  case  which  may  happen,  and  they  pre- 
pare for  it.  But  to  give  them  a  controlling  operation  in  the 
case  in  hand,  is  to  disregard  or  suspend  the  provisions  of 
sections  6  and  13  above  quoted.  The  9th  section  must  yield 
to  those  sections,  for  they  are  of  general  scope  and  intent 
of  the  instrument,  and  provide  for  what  will  of  a  certainty 
arrive  in  the  usual  course  of  events,  while  it  is  for  a  special 
purpose,  and  looks  but  to  an  exigency  uncertain  of  occurrence 
and  temporary.  It  is  not  blotted  out,  but  being  prepared  for 
a  contingency,  and  for  a  contingency  only,  it  must  abide  in 
snbserviency  until  the  exact  contingency  approaches  to  meet 
which  it  is  needed. 

The  language  of  the  section  is  :  "  When  a  vacancy  shall 
occur  otherwise  than  by  expiration  of  term  in  the  office  of 
justice  of  the  supreme  court."  Such  a  vacancy  as  here  pro- 
vided for,  can  occur  only  before  the  expiration  of  the  term  of 
office,  as  that  term  has  been  by  construction,  and  the  laws 
beforehand  fixed.  It  can  occur  only  in  one  of  the  seven, 
ways  provided  for  by  the  statute  (E.  S.  above  cited).  To 
create  a  vacancy,  the  incumbent  of  the  term  not  yet  expired, 
and  in  which  the  vacancy  is  to  be  created,  must,  before,  the 
expiration  of  the  term  of  said  office,  first,  die  ;  second,  resign  j 
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or,  third,  to  be  removed  ;  or,  fourth,  cease  to  inhabit  the 
district ;  or,  fifth,  be  convicted  of  crime ;  or,  sixth,  refuse  to 
take  the  oath  of  office ;  or,  seventh,  be  removed  by  judicial 
decision. 

The  words  used  in  the  statute,  "  before  the  expiration  of 
the  term  of  such  office,"  though  they  are  but  words  of  caution, 
still  make  more  clear  the  meaning  and  intent.  It  is  plain 
as  an  abstract  proposition  apart  from  the  words  of  any  pro- 
vision in  regard  thereto,  that  no  vacancy  can  be  wrought  in 
an  office  by  the  act  or  fault  of  an  incumbent  after  the  ex- 
piration of  the  term,  for  which  he  was  at  first  entitled  to 
hold  it.  And  equally  plain  is  it,  as  an  abstract  proposition, 
that  by  no  act  or  fault  of  his,  while  holding  the  office  and 
before  the  expiration  of  his  term  thereof,  can  there  be 
created  a  vacancy  in  the  office  during  the  term  of  a  suc- 
cessor regularly  chosen.  And  yet,  in  strictness,  such  is  the 
proposition  argued  for  the  appellant. 

It  is  claimed  that  by  the  resignation  of  Mr.  Justice  ROSE- 
KRANS  not  only  has  he  created  a  vacancy  in  the  office  during 
the  remainder  of  the  term  for  which  he  was  entitled  to  hold 
it,  but  that  the  effect  of  his  resignation  is  thrown  forward 
and  has  created  a  vacancy  in  a  term  next  succeeding  his ;  a 
term  existing  in  exact  and  literal  accordance  with  domineer- 
ing provisions  of  the  constitution  and  of  the  laws,  and  to 
which  the  privileged  electors  have  chosen  an  incumbent 
now  living,  and  who  has  qualified.  Mr.  Justice  ROSEKRANS 
could  not  resign  that  which  he  did  not  hold.  He  did  not 
hold,  nor  was  he  entitled  to  hold  the  term  beginning  January 
1,  1872,  nor  any  part  thereof.  He  could  not,  then,  resign 
that  term  nor  any  part  of  it. 

Hence,  the  resignation  which  ie  made  could  create  no 
vacancy  in  the  office  for  that  term  or  any  part  thereof. 
Hence,  there  was  no  vacancy  in  that  office  for  that  term  to  be 
filled,  nor  for  any  part  thereof.  The  vacancy  which  he  did 
create  was  for  the  remainder  of  his  unexpired  term,  and  for 
no  other  time.  This  was  the  vacancy  to  be  filled  and  no 
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other  ;  and  when  the  power  conferred  by  the  9th  section  of 
the  judiciary  article  is  invoked  to  fill  that  vacancy,  however 
great  the  abstract  extent  of  the  power,  as  the  language  in 
which  it  is  conferred  is  separately  considered,  it  is  limited 
in  its  practical  exercise  in  the  particular  case  by  the  con- 
srtaining  force  of  other  parts  of  the  article  to  the  exact  object 
to  be  accomplished,  as  that  object  is  made  specific  by  the 
facts  of  that  particular  case.  In  the  case  in  hand,  that  exact 
object  was  to  fill  a  vacancy  beginning  6th  of  November, 
1871,  in  an  office  the  regular  term  of  which  was  unexpired, 
but  which  would  expire  on  the  31st  of  December,  of  that 
year. 

The  Governor  had  the  right  to  fill  this  vacancy  by  appoint- 
ment, inasmuch  as  it  occurred  less  than  three  months  before 
the  then  next  general  election.  Thus  one  of  the  methods  of 
filling  the  vacancy  was  operative.  The  other,  by  all  the 
facts  of  the  case,  was  not,  and  never  could  be.  For  before 
the  next  general  election,  happenning  not  less  than  three 
months  after  the  vacancy  occurred,  no  vacancy  would  exist 
in  the  office.  Prior  thereto  the  other  provisions  of  the  article, 
equally  entitled  to  have  effect,  had  in  their  prescribed  opera- 
tion conspired  to  create  a  full  term  in  which  there  has  been 
no  vacancy  to  fill. 

And  when  we  consider  another  rule,  the  same  result  is 
arrived  at.  And  that  is  the  rule  that  the  evil  sought  to  be 
prevented  is  to  be  ascertained,  and  the  new  enactment 
adopted  for  its  corrections,  is  to  be  read  in  view  thereof. 
And  though  this  rule  is  generally  invoked  in  aid  of  a  literal 
construction  of  the  statute,  so  that  the  remedy  intended  may 
be  secured,  yet,  it  is  based  upon  the  idea  of  arriving  at  the 
intention  of  the  legislature  by  considering  what  was  in  con- 
templation when  the  law  was  enacted.  And  it  is.  equally 
rational  to  recur  thereto  to  prevent  a  stretching  of  the  law 
beyond  the  remedy,  and  so  beyond  the  intention,  as  it  is  to 
bring  it  up  to  the  full  measure  of  the  proposed  relief. 

Now,  as  we  have  said,  the  evil  apprehended  was  the  com 
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ing  into  judicial  office  to  fill  a  vacancy  in  it  occurring  just 
before  the  election,  at  which  it  could  by  the  constitution  be 
filled,  of  one  chosen  by  but  a  few  of  the  electors,  better 
apprised  of  the  opportunity  than  the  great  body  of  their 
peers.  The  remedy  was  to  forbid  an  election  to  fill  a 
fortuitous  vacancy,  until  such  time  had  elapsed  after  it 
happened  as  that  a  knowledge  of  the  occasion  should  be 
spread  abroad  and  generally  acted  upon.  And  keeping  in 
view  the  desire  to  avoid  fractional  terms,  there  was  blended 
a  provision,  that  when  an  election,  in  the  order  of  the 
article,  took  place,  it  should  be  for  a  full  term. 

Now  to  construe  this  as  resulting  in  the  possibility  of  an 
unlimited  series  of  fractional  terms,  and  a  complete  ignoring 
of  the  elective  tenure  of  the  judicial  office,  is  manifestly,  we 
think,  a  diversion  to  another  purpose  of  the  work  of  the 
framers  of  the  article.  It  is  an  avoidance  of  the  directions 
of  the  sixth  and  thirteenth  sections  to  an  extent  which,  with- 
out violence  to  settled  rules  of  construction,  may  be  repeUed. 

The  words  "any  vacancy"  in  the  phrase,  "until  any 
vacancy  shall  be  so  filled,"  in  the  ninth  section,  have  been 
somewhat  relied  upon  as  extending  the  meaning  of  the  first 
part  of  the  section.  It  does  not  appear  to  us  that  they 
convey  any  other  meaning  than  the  words,  "  the  vacancy," 
in  a  similar  connection  in  the  third  section.  In  both  cases 
they  refer  and  are  confined  to  the  vacancy  spoken  of  in  the 
prior  clauses  of  the  section. 

To  sum  up  our  views, — we  conceive  that  the  whole 
article  must  be  read  together ;  that  each  must  be  made  to 
act  in  unison  with  each  part ;  that  where  there  is  conflict, 
that  which  provides  for  a  contingency  must  be  held  to  be 
subservient  to  those  which  provide  for  the  general  purpose, 
and  for  events  sure  to  occur  at  stated  intervals ;  that  it  is 
apparent  that  the  general  plan  is  for  full  terms  of  fourteen 
years,  each  in  the  office  of  justice  of  the  supreme  court; 
that  these  terms  shall  be  provided  for  by  the  choice  of  the 
electors  at  a  general  election  next  preceding  the  expiration 
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of  a  full  term ;  that  the  term  shall  begin  on  the  first  day  of 
January  next  after  such  general  election ;  that  when  a 
vacancy  occurs  by  reason  of  any  of  the  events  designated  in 
the  statute,  such  vacancy  can  in  no  case  exist  longer  than 
the  term  in  which  it  occurs  ;  that  when  it  occurs  more  than 
three  months  before  a  general  election,  if  it  would  exist 
beyond  or  into  the  then  next  political  year,  it  shall  be  filied 
thereat,  and  the  person  chosen  shall  have  a  full  term  of 
fourteen  years,  beginning  on  the  first  day  of  January  next 
thereafter ;  that  when  a  vacancy  occurs  by  such  reason,  less 
than  three  months  before  a  general  election,  the  Governor,  or 
the  Governor  and  senate,  may  fill  it  until  and  including  the 
last  day  of  December  next  after  such  election,  if  the  vacancy 
be  one  to  be  filled  by  election,  or  until  the  last  day  of 
December  next  after  the  appointment,  if  it  be  a  vacancy 
occurring  in  a  term  which  itself  expires  on  that  day. 

In  our  judgment  this  construction  of  the  article  and  its 
several  parts  gives  to  each  part  its  due  force.  It  annuls  none 
and  confines  none  in  its  operation,  save  to  the  general  or 
particular  case  to  meet  which  it  was  provided.  It  foresees 
as  sure  to  arise,  from  time  to  time,  the  occasions  when  what 
we  have  termed  the  general  provisions  of  the  article  will  do 
their  allotted  work,  and  as  likely  sooner  or  later  to  arise  the 
different  exigencies,  when  what  we  have  termed  the  parti- 
cular provisions  must  be  relied  upon  and  used  to  save  the 
public  service  from  embarrassment. 

It  follows  from  these  considerations  that  the  resignation  of 
Mr.  Justice  ROSEKRANS  created  a  vacancy  in  the  office  of 
justice  of  the  supreme  court  for  the  fourth  judicial  district, 
no  longer  than  from  the  .day  of  his  resignation  until  and 
including  the  last  day  of  December,  1871  j  that  the  appoint- 
ment by  the  Governor  could  be  for  that  space  of  time,  and 
no  longer ;  that  the  right  of  Mr.  Justice  JACKSON  to  that 
office  ended  on  the  day  last  named ;  and  that  the  respondent, 
Joseph  Potter,  is  a  constitutional  and  legal  justice  of  the 
supreme  court  for  the  fourth  judicial  district  for  the  term  of 
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fourteen  years,  beginning  on  the  first  day  of  January,  A.  D. 
1872. 

Therefore  the  judgment  of  the  general  term  appealed  from 
should  be  affirmed. 


NOTE. — The  constitutional  provision  under  which  Mr.  Justice  JACKSON  was  ap- 
pointed by  the  Governor  to  fill  the  vacancy,  caused  by  the  resignation  of  Mr. 
Justice  ROSEKRANS  is  as  follows  :  (Judiciary  article  1870,  by  which  the  constitu- 
tion was  amended)  article  6,  $  9.  "  When  a  vacancy  shall  occur  otherwise  than  by 
expiration  of  term  in  the  office  of  justice  of  the  supreme  court,  the  same  shall  be 
filled  for  a  full  term  at  the  next  general  election  happening  not  less  than  three 
months  after  such  vacancy  occurs;  and  until  any  vacancy  shall  be  so  filled  the 
Governor,  by  and  with  the  advice  and  consent  of  the  senate  if  the  senate  shall  be 
in  session  or,  if  not  in  session,  the  Governor  may  appoint  to  fill  such  vacancy.  Any 
such  appointment  *AaW  continue  until  and  including  the  last  day  of  December  next 
after  the  election  at  which  the  vacancy  shall  occur." 

We  are  unable,  with  our  limited  legal  knowledge,  to  discover  why  the  decision 
of  the  court  in  this  case  does  not  abrogate  the  above  constitutional  provision 
altogether,  especially  wherever  the  term  of  office,  would  terminate  on  the  31st  of 
December,  after  the  happening  of  the  vacancy. 

By  what  authority  is  the  appointment  of  the  Governor  filling  the  vacancy,  cur- 
tailed until  the  31st  of  December,  next  after  it  has  happened  1  When  the  con- 
stitution says  it  shall  continue  until  and  including  the  last  day  of  December  next 
after  the  election  (by  which  it  can  be  legally  filed)  at  which  the  vacancy  shall 
occur. 

By  what  authority  has  a  justice  elected  within  three  months  after  the  happening 
of  the  vacancy,  a  right  to  enter  upon  the  duties  of  the  office  on  the  1st  of  January 
thereafter  and  to  displace  the  appointee  ,of  the  Governor  made  to  fill  the  vacancy  t 
When  the  constitution  says  that  the  same  shall  be  filled  for  a  full  term  at  the  next 
general  election  happening  not  less  titan  three  months  after  such  vacancy  occurs. 

Now  the  answer  to  these  questions  embraces  all  there  is  of  the  section.  It  waa 
undoubtedly  passed  to  provide  for  just  the  contingencies  which  might  happen  as 
therein  expressed.  It  seems  to  be  like  all  other  constitutional  provisions — general, 
plain,  independent  propositions,  which  usually  are  easy  of  interpretation  • 

We  are  unable  to  see  that  if  Judge  POTTER  can  take  his  office  on  the  1st  of 
January  next  after  his  election,  why  in  any  other,  and  in  every  other  case,  where 
the  election  is  within  three  mouths  after  the  happening  of  the  vacancy,  and  the  term 
would,  but  for  the  vacancy,  have  expired  on  the  31st  of  December  next  thereafter, 
whether  the  election  was  with  notice  and  formal  or  not,  why  the  justice  elected 
could  not  take  his  office,  on  the  1st  day  of  January  thereafter,  the  same  aa  Judge 
POTTER  has  been  authorized  to  do  ;  thus  ignoring  the  above  provision  of  the  con* 
•titution  altogether.  REP 
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U.  S.  DISTRICT  COURT. 
In  re  BLAISDELL,  et  al. 

An  assignee  is  an  officer  of  the  court  and  acts  subject  to  its  orders.  The  bankrupt 
is  entitled  to  a  certificate  of  the  assignee  giving  the  names  and  residence  of  the 
creditors  who  have  proven  their  claims,  as  per  form,  in  order  to  enable  him  to 
move  the  court  for  an  order  to  show  cause  why  he  should  not  be  discharged, 
&.c.  The  register  has  the  po'ver  to  make  such  an  order  and  it  is  the  duty  of  the 
assignee  to  obey  it.  Motions  to  compel  an  assignee  to  do  his  duty  are  properly 
made  before  the  register. 

Southern  District  of  New  York. 

JOHN  FITCH,  Register. — This  case  is  now  pending  before 
me.  It  is  an  involuntary  proceeding.  At  the  first  meeting 
of  creditors  herein,  John  Mackenzie  was  duly  chosen  assignee 
and  accepted  said  trust,  his  appointment  was  duly  confirmed 
and  the  usual  assignment  of  the  bankrupt's  estate  and  effects 
was  made  and  delivered  to  him  ;  that  quite  a  large  number 
of  claims  have  been  proven  against  the  estate,  which  proofs 
of  claims  have  been  delivered  to  said  assignee  ;  that  Alvah 
Blaisdell,  one  of  said  bankrupts  on  the  27th  day  of  October, 
1871,  filed  his  petition  for  final  discharge  in  the  office  of  the 
clerk  of  this  court  in  bankruptcy  ;  that  the  said  cause  is  be- 
fore me  in  accordance  with  the  rules  and  practice  of  this 
court.  Whereupon  said  bankrupt  applied  to  me  for  an  order 
to  show  cause  why  he  should  not  be  discharged.  I  there- 
upon made  and  delivered  to  said  bankrupt  duplicate  lists  of 
all  the  debts  proven  against  his  estate,  taken  from  my  books, 
the  record  of  this  court ;  that  it  appears  from  the  petition  of 
said  bankrupt,  that  said  list  of  debts,  &c.,  were  delivered  to 
and  left  with  said  John  Mackenzie,  assignee  as  aforesaid,  for 
his  signature,  on  or  about  the  29th  day  of  October,  1871  j 
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that  said  petition  further  states  upon  information  and  belief 
that  said  list  of  debts  were  by  said  assignee  delivered  to  one 
D.  M.  Porter,  Esq.,  his  attorney,  who  was  called  upon 
several  times  by  one  James  J.  Yates,  Esq.,  on  behalf  of  said 
bankrupt,  for  the  purpose  of  obtaining  said  lists  of  debts,  &c., 
that  said  D.  M.  Porter,  stated  to  him,  that  he  would  examine 
said  lists  at  his  leisure,  and  if  he  found  them  correct  he  would 
send  them  to  the  register ;  that  said  Porter  did  not  send  said 
lists  of  debts,  &c.,  to  me,  and  said  bankrupt  on  the  Sth  day 
of  November,  1871,  applied  to  me  by  petition  duly  verified, 
for  an  order  to  show  cause  why  said  John  Mackenzie,  assignee 
as  aforesaid,  should  not  sign  said  lists  of  debts,  &c.,  and  deliver 
the  same  to  me.  Whereupon  I  issued  an  order  to  show  cause, 
directed  to  said  John  Mackenzie,  assignee,  requiring  him  to 
show  cause  before  me  on  the  14th  day  of  November,  1871, 
at  12  o'clock  noon  of  that  day,  why  he  should  not  sign  said 
lists  of  debts,  &c. 

That  a  copy  of  said  petition  and  order  to  show  cause, 
were  duly  served  upon  said  assignee,  on  the  9th  day  of 
November,  1871,  as  appears  by  affidavit.  That  on  the 
return  day  of  said  order  to  show  cause,  to  wit,  November  14, 
1871,  said  assignee  failed  to  appear  either  in  person  or  by 
attorney,  neither  did  he  sign  or  deliver  said  lists  of  debts, 
&c.,  to  me  of  said  bankrupt. 

The  bankrupt  is,  by  the  rules  and  practice  of  this  court, 
entitled  to  an  order  to  show  cause  and  the  certificate,  as  it  is 
necessary  to  file  with  the  petition  for  discharge  a  list  of  the 
creditors  who  have  duly  proved  their  debts,  and  it  is  also  the 
duty  of  the  assignee  to  certify  the  same,  as  notice  to  the 
creditors  who  have  proven  their  debts  must  be  sent  by 
mail  to  all  such  creditors  (Gazzam  on  Bankruptcy,  135). 
It  has  been  the  uniform  practice  in  this  district  for  the 
assignee  to  make  such  certificate,  which  certificate  most 
certainly  comes  within  the  word  "  instrument,"  as  per 
section  18  of  the  bankrupt  act,  and  it  is  but  reasonable  that 
he  should  do  so,  as  many  claims  as  are  proven  before  the 
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courts,  other  than  of  the  district  in  which  the  cause  is  pend- 
ing, and  sent  directly  to  the  assignee  in  the  case,  instead  of 
being  first  sent  to  the  register  in  charge,  to  be  by  him 
adjudicated  upon,  entered  upon  the  record  of  the  court  and 
then  delivered  to  the  assignee,  as  they  should  first  be  entered 
upon  the  records  of  the  court.  It  has  been  the  uniform 
practice  in  this  district  to  have  such  certificate  signed  both 
by  the  register  and  the  assignee,  in  order  to  enable  the 
bankrupt  to  have  a  correct  list  filed  with  the  clerk,  so  that 
all  the  creditors  may  receive  the  notice  of  the  order  to  show 
cause,  thus  enabling  them  to  oppose  the  bankrupt's  dis- 
charge, and  also  freeing  the  bankrupt  from  any  imputations 
of  filing  an  incorrect  list,  or  of  withholding  the  name  of  any 
creditor,  also  leaving  his  discharge  free  from  any  taint  of 
fraud,  and  avoids  the  appearance  of  any  evil  intent. 

I  hold  it  to  be  the  duty  of  the  registers  in  the  trial  of  the 
causes  before  them  to  see  that  the  rules  and  practices  of  the 
court  shall  be  complied  with,  and  that  the  proceedings  had 
before  them  should  be  in  conformity  with  the  rules  of  the 
court,  the  general  orders  and  the  bankrupt  law.  This 
doctrine  is  held  by  the  court  In  re  Bushing,  3  N.  B.  E.  167. 
This  motion  is  properly  made  before  the  register,  as  the 
register  is  the  court  before  whom  it  must  be  heard  (In  re 
Carow,  4.  N.  B.  K  178  ;  41  How.  1 12 ;  In  re  Heller,  5  N. 
B.  E.  46;  41  How.  213). 

The  bankrupt  has  a  right  to  make  this  motion,  as  the 
refusal  of  the  assignee,  or  his  neglect  to  give  such  certificate 
operates  as  a  stay  of  proceedings,  as  the  certificate  is  a 
necessary  proceeding  in  the  case  in  order  to  enable  the 
bankrupt  to  obtain  the  order  to  show  cause  why  he  should 
not  be  discharged,  and  to  notify  the  creditors  entitled  by 
law  to  such  notice.  This  proceeding  is  ex  parte.  The 
bankrupt  is  entitled  to  the  order  as  a  matter  of  right.  It  is 
the  duty  of  the  register  to  grant  it.  It  is  an  application  to 
the  court  to  require  the  assignee,  who  is  an  officer  of  the 
court,  to  do  his  duty.  A  creditor  has  no  right  to  oppose  it, 
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and  no  notice  of  it  is  required  to  be  given  to  any  one  but 
the  assignee.  Should  the  assignee  be  dissatisfied  with  the 
decision  of  the  register,  he  has  the  right  to  appeal  from  the 
order  at  chambers  to  the  special  term,  the  same  as  a  creditor 
would  have  from  the  decision  of  the  register,  allowing 
amendments  to  schedules  (In  re  Hill,  N.  B.  R.  sup.  iv ;  In 
re  Orne,  N.  B.  R.  sup.  xviii ;  In  re  Jones,  2  N.  B.  20 ;  In  re 
Levy,  N.  B.  R.  sup.  xxx ;  In  re  Patterson,  N.  B.  R.  sup. 
xxii ;  In  re  Morford,  N.  B.  R.  sup.  xlvi ;  In  re  Watts,  2  N. 
B.  R.  45). 

The  decision  of  this  motion  necessarily  involves  the  ques- 
tion of  the  duties  of  an  assignee  and  the  power  of  the  courts 
over  them  and  their  proceedings.  The  law  and  practice  of 
the  courts  give  sufficient  power  to  the  courts  for  all  practical 
purposes  to  compel  the  assignee  to  obey  its  orders.  It  arises 
in  these  proceedings  before  me  to  certify  the  same  to  the 
courts.  The  English  authorities  hold  an  assignee  to  be  a 
person  appointed  by  the  court  during  the  pendency  of  a  suit 
to  do  and  perform  certain  acts  under  the  direction  and  order 
of  the  court,  or  under  the  provisions  of  some  statutory  enact- 
ment (Wyafs  P.  R.,  355  ;  also,  see  Gazzatrfs  Amer.  Eng. 
Bankr.  Digest).  He  is  an  officer  of  the  court,  (In  re  Burke, 
B  &  B.,  74),  and  cannot  be  disturbed  by  anybody  without 
leave  of  the  court.  His  appointment  was  provisional  only, 
and  was  subject  at  all  times,  upon  proper  cause  shown,  to 
removal  by  the  court  (Skipp  agt.  Hammond,  3  AtJc.,  564; 
Cooke  agt.  Gayur.  3  Atk.,  690).  He  was  appointed  by 
the  court  as  an  indifferent  person  and  as  an  officer  of  the  court 
to  act  on  behalf  of  the  parties  interested. 

The  supreme  court  of  this  state  at  a  general  term,  first 
judicial  district,  INGRAHAM,  J.,  held  that  an  assignee  was  an 
officer  oi  the  court,  and  it  was  the  duty  of  the  court  to  make 
all  orders  to  secure  the  proper  fulfillment  of  his  duties,  and 
such  has  been  the  uniform  decisions  of  all  our  state  courts. 
The  rights,  duty  and  power  of  the  court  to  control  the  action 
of  assignees  is  clearly  given  by  section  18  of  the  bankrupt 
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act.  and  it  is  also  in  the  inherent  power  of  the  court  to  exer- 
cise a  sound  discretion  and  controlling  jurisdiction  of  its 
officers  and  suitors,  as  well  as  the  subject  matter  of  the 
action  in  any  proceeding  pending  before  it  (18  Wend.,  652  j 
1  Denio,  659;  11  Johns.,  254;  1  Gra.  Pr.,  3d.  ed.,  661-675; 
Gazaam's  Amer.  &  Eng.  Bankr.  Digest). 

By  rule  19  of  the  general  orders  in  bankruptcy,  the 
duties  of  an  assignee  are  defined,  and  his  actions  governed 
by  the  orders  of  the  court.  In  a  recent  decision  by  the 
supreme  court  of  the  United  States,  CHASE,  C.  J.,  in  the 
opinion  of  the  court,  all  the  justices  concurring  :  "  That  an 
assignee  must  do  his  duty,  and  it  is  but  fair  to  hold,  that 
if  he  neglects  or  refuses  to  do  his  duty,  the  court  will,  on 
motion,  compel  him  to  do  so  which  can  be  done  by  the  judge 
or  register  as  the  circumstances  of  the  case  requires.  In  a 
case  like  this,  it  is  clearly  the  intention  of  the  bankrupt  act, 
that  the  register  should  exercise  this  authority  while  the  case 
is  pending  before  him. 

By  section  18  of  the  bankrupt  act :  "  An  assignee  refus- 
ing, or  unreasonably  neglecting  to  execute  an  instrument 
when  lawfully  required  by  the  court,  or  disobeying  a  lawful 
order  or  decree  of  the  court  in  the  premises,  may  be  punished 
as  for  a  contempt  of  court. 

Any  person  interested  in  the  acts  of  an  assignee  may  apply 
to  the  court  for  an  order  requiring  of  such  assignee  the 
specific  performance  of  any  of  his  duties ;  and  that  in  this 
case  the  register  has  the  power  to  grant  the  order  asked  for 
(In  re  Gettkson,  1  N.  B.  R.,  170 ;  Amer.  &  Eng.  Bankr. 
Digest). 

It  was  plainly  the  intention  of  congress  to  give  the  registers 
as  assistant  district  judges  the  same  power  in  all  respects  in 
cases  pending  before  them  that  the  district  judges  have  ;  such 
has  been  the  uniform  decision  of  aU  the  district  judges,  and 
the  registers  who  have  written  on  the  subject.  Such  power 
was  absolutely  necessary  to  be  given  to  the  registers,  in  order 
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to  enable  them  to  discharge  the  judicial  duties  devolving  upon 
them  (In  re  Kingon,  3  N.  S.  R.,  113  ,  38  How.,  392). 

The  assignee  does  not,  either  in  person  or  by  attorney, 
show  any  cause  why  this  motion  should  not  be  granted, 
therefore,  admits  the  facts  stated  in  the  motion  papers,  and 
that  the  bankrupt  is  entitled  to  this  specific  relief.  It  is  but 
reasonable  and  right,  that  he  should  give  the  certificate,  and 
the  refusal  to  do  so,  especially  after  the  notice  of  this  motion 
is  improper,  and  a  lack  of  good  faith  as  assignee,  the  non- 
performance  of  a  plain  and  imperative  duty  and  calls  at  once 
for  the  imperative  order  of  this  court  requiring  him  to  do 
his  duty. 

I  propose  to  grant  the  following  order,  and  ask  the  direc- 
tion of  the  district  court  thereon,  which  order  will  be  binding 
on  the  assignee,  and  it  will  be  his  duty  to  obey  it  or  be 
punished  for  contempt  of  court. 

At  the  request  of  the  bankrupt  I  certify  the  fact  of  the 
nonperformarice  of  duty  on  the  part  of  the  assignee  to  the 
district  court. 

Upon  the  motion  papers,  proceedings  in  bankruptcy,  and 
application  of  Alvah  BMsdell,  one  of  the  said  bankrupts, 
and  upon  all  the  proceedings  under  the  order  to  show  cause 
of  November  8th,  1871,  it  is  ordered  that  John  Mackenzie, 
the  assignee  herein,  furnish  and  deliver  to  Alvah  Blaisdell, 
one  of  the  above  named  bankrupts,  a  list  of  all  the  debts 
and  claims  proved  against  the  estate  of  said  bankrupts,  which 
have  come  into  his  hands,  with  the  places  of  residence  and 
post  office  addresses,  when  stated,  duly  signed  by  said  John 
Mackenzie  as  assignee  herein,  within  three  days  after  the 
service  of  a  copy  of  this  order  upon  him. 

First. — Upon  the  motion  papers  and  the  proceedings  in 
this  case  before  me,  I  decide  as  a  matter  of  law,  that  this 
motion  to  compel  the  assignee  to  perform  a  duty  merely  to 
give  the  usual  certificate  of  the  names  of  the  creditors  who 
have  proved  their  claims  herein,  is  one  which  he  has  a  right 
to  mak  >  ex  parte,  and  the  register  the  right  to  hear  and 
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determine,  and  that  none  but  the  assignee  and  bankrupt  has 
a  right  to  be  heard  upon  the  motion. 

Second. — That  the  bankrupt  is  by  the  rules  and  practice 
of  this  court,  and  the  bankrupt  law,  entitled  to  the  usual 
certificate,  giving  the  names  of  the  creditors  who  have  proved 
their  claims,  and  that  the  assignee  in  this  case  sign  a  certifi- 
cate setting  forth  the  names  of  the  creditors  who  have  proved 
their  claims  as  per  form. 

In  this  case  the  relief  asked  for  by  the  bankrupt  is  neces- 
sary in  his  proceedings.  It  is  the  duty  of  the  assignee  to 
make  the  required  certificate ;  he  has  been  duly  requested  to 
make  it.  He  has  failed  to  do  so.  The  motion  of  the 
bankrupt  is  granted. 

BLATCHFORD,  J. — I  think  that  the  register  has  power  to 
make  the  proposed  order,  and  that  it  will  be  the  duty  of  the 
assignee  to  comply  with  it. 
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SUPREME  COURT. 

THE  ALBANY  CITY  INSURANCE  COMPANY  agt.  BENJAMIN  VAN 

VRANKEN. 

Where  a  receiver  of  an  insurance  company  is  appointed  pending  an  action  in  which 
the  company  is  plaintiff,  the  receiver  may  continue  the  action  in  the  name  of  the 
original  party. 

Therefore,  where  such  a  cause  is  regularly  called  on  the  calendar,  the  defendant 
may  move  and  obtain  a  regular  order  dismissing  the  complaint  without  substitu- 
ting the  receiver  as  plaintiff. 

Albany  Special  Term,  January,  1872. 

A.  J.  PARKER  for  plaintiff". 

ALEX  J.  THOMSON,  and  E.  W.  PAIGE,  for  Defendant. 

LEARNED,  J. — This  is  a  motion  to  set  aside  an  order  dis- 
missing the  complaint.  After  the  action  was  at  issue,  a 
receiver  of  the  plaintiff  was  appointed,  and  notice  of  this 
fact  was  given  to  the  defendant.  Subsequently  thereto  at  a 
regular  call  of  the  circut  calendar,  the  defendant  caused  the 
complaint  to  be  dismissed.  The  order  dismissing  the  com- 
plaint the  plaintiff  now  moves  to  set  aside,  on  the  ground, 
that  it  was  irregular,  for  the  reason  that  a  receiver  had  been 
appointed,  and  had  not  been  substituted  as  plaintiff. 

Section  121  of  the  Code,  first  declares,  that  actions  shall  not 
abate,  when  the  cause  of  action  survives  or  continues.  It 
then  provides  for  two  classes  of  cases,  in  which  some  change 
takes  place  as  to  a  party.  The  first  is  the  case  of  death, 
marriage,  or  other  disability.  In  this  case,  the  action  may 
be  continued  by  or  against  the  representative  or  successor. 
And  if  the  representative  or  successor  does  not  continue  it, 
the  aggrieved  party  may  obtain  an  order  abating  the  action. 
These  provisions  clearly  contemplate  cases  in  which  there 
has  arisen  a  disability,  that  is,  where  the  party  to  the  action 


282  NEW  YORK  PRACTICE  REPORTS. 

The  Albany  City  Ins.  Co.  agt.  Van  Vranken. 

has  ceased  to  have  the  legal  authority  to  sue  or  defend. 
For  the  word,  disability,  is  undoubtedly  used  in  the  legal 
sense. 

The  second  class  of  cases  for  which  this  section  provides  is, 
that  of  a  transfer  of  interest,  other  than  such  as  might  be  con- 
nected with  a  disability  of  the  party.  It  would  hardly  have 
been  necessary  for  the  Code  to  provide  in  respect  to  this  class 
of  cases,  had  it  not  been  for  section  111,  which  requires 
actions  to  be  prosecuted  in  the  name  of  the  real  party  in  in- 
terest. This  section  121,  therefore,  to  prevent,  misappre- 
hension, provides,  that  in  case  of  a  transfer  of  interest,  pend- 
ing the  action  (other  than  such  as  are  connected  with  a 
disability),  the  action  shall  continue  in  the  name  of  the 
original  party,  or  the  transferee  my  be  substituted. 

The  inquiry  then,  must  be,  whether  in  the  present  case, 
there  was  a  disability  or  only  a  transfer  of  interest.  It  is 
admitted,  that  the  appointment  of  a  receiver  does  not  dissolve 
the  corporation.  The  corporation  is  still  capable  of  bringing 
an  action  (Bank  of  Lyons  agt.  Demmon,  Hill  &  Denio,  p. 
398 ;  Hope  Mutual  Life  Ins.  Co.  agt.  Taylor,  2  Robts.,  278). 
The  appointment  of  the  receiver  only  transfers  to  him  the 
property  of  the  corporation  including  the  right  of  action  here 
involved.  He  might,  therefore,  continue  the  action  in  the 
name  of  the  original  party.  He  might  even  take  an  appeal 
in  the  name  of  the  original  party  (Claflin  agt.  Farm.  & 
Citizen^  Sank,  54  Barb.,  228).  It  may  be,  that  the  officers 
of  the  corporation  have  no  right  to  conduct  this  action. 
Possibly  they  are  enjoined.  But  an  injunction  forbidding  a 
party  from  prosecuting  an  action,  is  not  a  legal  disability. 
In  fact,  this  very  motion  is  made  in  the  name  not  ot  the 
receiver,  but  of  the  plaintiffs,  showing,  therefore,  that  they 
are  not  under  a  disability  to  proceed  in  the  action. 

It  seems  to  me,  therefore,  plain,  that  there  was  nothing 
to  prevent  the  action  from  going  on  in  its  present  form,  and 
that  the  order  dismissing  the  complaint,  was  regular. 

The  motion  must  be  denied,  with  $10  costs. 
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UNITED  STATES  CIRCUIT  COURT. 

IN  THE   MATTER   OP  THE   TOWN   OF  BLOOMINGTON. 

Where  a  town  has  the  power  to  issue  its  bonds,  and  they  are  issued,  -with  coupons 
attached,  and  they  have  been  sold  to  innocent  purchasers  for  value,  the  town 
cannot  set  up  that  the  conditions  precedent  upon  which  such  bonds  were  issued, 
have  not  been  complied  with. 

Therefore,  where  objection  is  made  that  one  of  the  conditions  upon  which  the 
bonds  were  issued,  was,  that  they  should  not  be  issued,  except  upon  a  certain 
amount  of  work  being  done  upon  the  road,  it  is  not  necessary  for  a  bona  fide  pur- 
chaser of  a  bond  or  coupon  to  inquire  into  that,  and  go  behind  the  bond  and 
inquire  how  much  has  been  done. 

And  so  with  any  other  condition  precedent  to  the  issuing  of  the  bonds,  it  is  not 
necessary  that  a  bona  fide  purchaser   thereof  go  behind  the  bond  and  inquire 
whether  such  condition  has  been  complied  with  or  not. 
The  law  presumes  that  the  agents  of  a  public  corporation  will  act  in  conformity 

with  the  law,  and  the  corporation  must  indorse  the  acts  of  its  agents. 

January,  1872. 

THE  following  decision  was  rendered  by  this  court  at 
Springfield,  111.,  in  suits  brought  to  compel  the  town  of 
Bloomington,  111.,  to  recognize  the  bonds  issued  by  it  in  aid  of 
the  Lafayette  Railroad.  The  case  is  of  general  importance 
as  a  precedent  in  other  parts  of  the  country : 

DRUMMOND,  P.  J.— *When,  under  certain  circumstances,  it 
is  conceded,  as  in  the  case  here,  that  a  corporation  or 
municipality  has  the  power  to  issue  bonds,  then,  when  these 
bonds  or  coupons  attached  are  in  the  hands  of  innocent 
persons  who  have  paid  value  for  them,  the  question  is, 
whether  it  is  competent  for  the  municipality  to  set  up  that 
those  conditions  have  not  been  complied  with.  In  most  of 
these  cases  it  is  declared  that,  in  order  to  enforce  the  issuing 
of  these  bonds,  there  must  be  an  application  made  to  the 
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municipality  by  the  voters,  and  it  is  only  when  that  is  done 

that  the  municipality  had  a  right  to  issue  the  bonds.     When 

such  application  is  made,  the  proper  number  of  voters  is  a 

precedent   to   the   issuing   of   the   bonds.     The    power  to 

determine  whether  the   application  has  been  made  in  the 

proper  way  and  by  the  proper  number  of  voters,  rests  with 

the  municipality  or  its  agents,  and  when  they  have  acted, 

although  it  is  a  condition  precedent  to  the  issuing  of  the 

bonds,  the  municipality  cannot  say  that  it  has  acted  without 

authority, — without  this   particular  condition  having  been 

complied   with.      This   rule  runs   through   all   authorities. 

Now,  as  we  understand,  the  objection  is  made  here  that  one 

of  the  conditions  upon  which  these  bonds  were  to  issue  was, 

that  they  should  not  be  issued  except  upon  a  certain  amount 

of  work  being  done  upon  the  road.     It  is  conceded  by  the 

defence  that  if  the  facts  are  peculiarly  within  the  cognizance 

of  the  parties,  that  other  persons — innocent  purchasers — are 

not  bound  to  inquire  into  the  existence  of  those  facts.     How 

is  it  here  ?     Now,  whether  or  not  the  application  was  made 

by  the  proper  number  of  voters  is  a  matter  of  public  notoriety, 

and  ought  to  be  a  matter  of  record ;  yet,  as  we  sav,  it  is 

not  necessary  for  a  bona  fide  purchaser  of  a  bond  or  coupon 

to  inquire  into  that,  and  go  behind  the  bond  to  ascertain 

whether  this   condition    has   been    complied  with    or   not. 

Why  should  there   be  in  such  a  case  as  this  any  greater 

necessity  for  inquiring  as  to  how  much  work  has  been  done  ? 

Must  the  purchaser  go  upon  the  road  and  ascertain  whether 

the  ties  have  been  laid  down,  and  the  road  put  in  running 

order,  when  the  law  declares  that  the  bonds  shall  not  be 

issued,  except  those  facts  exist  when  the  bonds  have  been 

issued  by  the  agents  of  the  municipality  ?     Why  is  a  party 

any  more  obliged  in  that  case  than  in  the  other  to  ascertain 

the  facts  ?     Although  their  case  shows  that  the  business  was 

somewhat  loosely   done,  and   that   certain   facts  were   not 

spread  upon  the  record  as  they  should  have  been,  yet  that 

fact  would  not  make  it  necessary  to  go  and  ascertain  whether 
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every  contingency  had  occurred  precedent  to  the  issuing  of 
the  bonds.  The  law  presumes  that  the  agents  of  a  public 
corporation  will  act  in  conformity  with  the  law,  and  the  cor- 
poration must  endorse  the  acts  of  its  agent.  These  agents 
have  done  what  the  law  authorized  to  be  done,  and  issued 
the  bonds.  The  bonds  bear  on  their  face  the  fact  that  they 
were  issued  in  conformity  with  the  law,  and  when  an 
innocent  purchaser  looks  upon  them  in  the  market  and  buys 
them  with  this  evidence  of  legality  upon  their  face,  it  is  not 
competent  for  the  municipality  to  turn  around  and  say  that 
its  agents  did  not  act  as  they  ought  to  have  done, — that  they 
did  not  comply  with  certain  conditions  with  which  they 
were  required  to  comply.  This  is  a  rule  of  universal  appli- 
cation which  has  been  repeatedly  settled  by  tbe  decisions  of 
the  supreme  court  of  the  United  States,  and  has  been 
uniformaly  acted  on  for  a  series  of  years.  It  would  be 
reversing  all  the  rules  that  have  existed  a  long  time  to  say 
that  it  is  competent  now  for  the  town  of  Bloomington  to 
come  in  and  say  that  "  our  agents  have  issued  these  bonds 
before  they  were  authorized  to  issue  them."  When  the 
bonds  were  issued  the  town  of  Bloomington  took  the  respon- 
sibility of  the  acts  of  its  agents,  and  outside  parties  dealing 
with  bonds  in  the  market  were  not  obliged  to  look  into  the 
hidden  things  which  were  done  or  not  done  by  the  agents  of 
the  municipality. 

It  is  not  for  these  reasons,  as  we  understand  them,  that  the 
plaintiffs  are  authorized  to  recover  in  these  cases.  Let 
judgment  enter  for  the  coupons,  with  interest  on  them  since 
their  maturity,  April  1,  1871. 
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N.  Y.  SUPERIOR  COURT. 

THE  BROOKLYN  OIL  REFIN.ERY,  plaintiff  and  respondent,  agt. 
DAVID  BROWN,  et  aL,  defendants  and  appellants. 

Where  npon  the  trial  of  an  action  for  a  breach  of  a  written  contract,  to  deliver 
petroleum  oil — payment  and  delivery  being  simultaneous  and  concurrent  acts, 
and  plaintiff,  although  not  bound  to  prove  payment  or  tender  of  payment,  was  at 
least  bonnd  to  establish  that  he  was  ready  and  willing  to  pay  according  to  the 
terms  of  the  contract,  and  upon  this  point  considerable  evidence  was  given  on 
both  sides,  this  raised  a  clear  issue  of  fact,  and  defendants  had  a  right  to  ask  its 
submission  to  the  jury  A  refusal  to  do  so  was  error. 

General  Term,  November,  1871. 

Before  BARBOUR,  Ch.  J.,  MONELL  and  FREEDMAN,  JJ. 

APPEAL  from  a  judgment  entered  upon  a  verdict  directed 
by  the  court,  in  favor  of  plaintiff 

The  action  was  brought  by  the  assignee  of  the  vendee 
against  the  vendors  named  in  a  contract,  whereby  the  vendors 
have  agreed  to  deliver  "  160,000  gallons  crude  pretroleum, 
gravity  40  to  47,  at  life,  per  gallon  to  be  delivered  to  bulk- 
lighter  at  yard  free  of  expense,  tank  measurement,  quality 
and  quantity  to  be  accepted  at  the  time  of  delivery  at  yard, 
seller's  option,  during  the  month  of  May  next,  at  the  rate  of 
40,000  gallons  per  week  through  the  month ;  terms  cash," 
and  which  they  had  failed  to  deliver,  to  recover  damages  for 
the  breach. 

Upon  the  trial,  evidence  was  given  on  plaintiff's  side, 
showing  a  demand  for  40,000  gallons  of  the  oil  in  question, 
on  each  of  the  following  days,  to  wit,  the  7th,  14th,  21st 
and  28th  of  May,  and  a  further  demand  of  the  whole  quantity 
on  the  30th  of  May.  The  evidence  established  prima  facie 
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at  least  an  ability  and  willingness  on  the  part  of  the  plaintiff 
to  pay  for  the  oil  as  demanded. 

After  the  close  of  plaintiffs  case,  and  after  a  motion  for  a 
nonsuit  had  been  made  and  denied,  defendants,  among  other 
things,  introduced  a  number  of  witnesses  who  testified  in 
substance  and  effect,  that  plaintiff  on  each  of  the  days, 
on  which  he  made  a  demand,  was  notified  that  the  oil  was 
ready  for  delivery  at  defendants'  yard  at  the  foot  of  65th  St., 
and  would  be  there  delivered  to  him  on  payment  of  the 
price,  and  that  plaintiff  was  not  any  time  ready  and  willing 
to  pay  as  claimed,  but  declined  to  pay  before  delivery  at 
plaintiff's  yard,  or  at  least  on  board  of  plaintiff's  lighter. 

Defendants  claimed  the  right  to  have  the  question  of  plain- 
tifPs  readiness  and  willingness  to  pay  according  to  the  stip- 
ulations of  the  contract  submitted  to  the  jury  as  one  of  the 
questions  of  fact  involved  in  the  case.  But  the  court  refused 
to  submit  any  question  to  the  jury,  and  directed  a  verdict 
for  $4,697  49,  to  which  refusal  and  directions  defendants 
duly  excepted. 

Gr.  W.  COTTERILL  for  appellants. 
LEWIS  SANDERS,  for  respondent. 

Ey  the  court,  FREEDMAN,  J. — Under  the  terms  of  the  con- 
tract payment  and  delivery  were  to  be  simultaneous  and  con- 
current acts,  and  plaintiff,  therefore,  although  not  bound  to 
prove  payment  or  tender  of  payment,  was  at  least  bound  to 
establish  that  he  was  ready  and  willing  to  pay  according  to 
the  provisions  of  the  contract.  Upon  this  point  considerable 
evidence  was  given  both  ways,  and  sufficient  thereof  on  each 
side  to  support  a  determination  of  the  fact  involved  therein, 
in  favor  of  ether  party.  It  consequently  raised  a  clear  issue 
of  facts  and  defendants  had  a  right  to  ask  its  submission 
to  the  jury.  As  they  did  make  such  request,  its  refusal 
constituted  error,  for  which  a  new  trial  must  be  granted, 


288     NEW  YORK  PRACTICE  REPORTS. 

Brooklou  Oil  Eefineiy  agt.  Brown. 

irrespective  of  the  other  interesting  questions  which  arose  in 
the  course  of  the  trial,  and  were  argued  upon  the  appeal. 
This  view  renders  it  quite  unnecessary,  therefore,  to  notice 
any  of  the  latter. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellants,  to  abide  the  event. 
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N.  Y.  SUPERIOR  COURT. 

WILLIAM  WARD,  plaintiff  and  appellant,  agt.  THE  CENTRAL 
PARK,  NORTH  AND  EAST  RIVER  RAILROAD  COMPANY, 
defendants  and  respondents. 

Itlstbe  duty  of  a  passenger  upon  getting  on  a  city  railroad  ear  to  place  himself  in 
ns  safe  a  position  thereon  as  he  is  able  to  obtain,  and  it  is  no  excuse  on  his  part 
for  placing  himself  in  an  unsafe  one.  that  the  persons  in  charge  know  that  he  is 
unsafe,  and  do  not  drive  him  therefrom,  when  the  danger  is  equally  well  known 
to  him. 

Although  standing  upon  a  platform  of  a  car  is  not  negligence  per  se,  but  open  to 
explanation,  yet,  where  a  passenger  stood  upon  the  very  edge  of  the  platform 
without  holding  onto  anything  and  with  knowledge  of  the  bad  condition  of  the 
street  and  track,  caused  by  accumulations  of  ice  and  snow,  and  maintained  FW!I 
position  after  an  opportunity  had  been  given  to  him  to  exchange  it  for  a  place  of 
comparative  safety,  until  thrown  off  by  a  jirk  of  the  car  occasioned  by  the  said 
bad  condition  of  such  street,  and  track  : 

Held  that  he  was  guilty  of  negligence  which  contributed  to  the  injury  and  could 
not  recover  against  the  railroad  company,  notwithstanding  the  latter  were  also 
negligent. 

General  Term,  May,  1871. 

Before  BARBOUR,   Ch.  J.,  FREEDMAN  and  SPENCER,  JJ. 

APPEAL  from  judgment.  The  action  was  brought  to 
recover  damages  for  injuries  sustained  by  plaintiff,  a  printer 
by  trade,  while  riding  upon  one  of  defendant's  cars,  on  the 
ground  that  such  injuries  resulted  from  the  negligence  of 
defendant's  servants. 

The  defendants,  by  their  answer,  denied  negligence  on  their 
part,  and  averred  that  the  injuries  sustained  by  plaintiff,  if 
any,  were  caused  wholly  through  his  own  carelessness  and 
negligence,  and  not  through  the  carelessness  or  negligence 
of  the  defendants,  their  agents  or  servants. 

Upon  the  trial,  the  plaintiff  testified,  that  in  the  month  of 
VOL.  XLII.  19  2 
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January,  18G7,  at  the  corner  of  Lewis  and  Seventh  streets  in 
the  city  of  New  York,  he  got  on  board  of  one  of  defendant's 
cars  which  was  running  south.  The  seats  were  all  occupied 
and  in  the  centre  of  the  car  was  a  line  of  passengers  holding 
on  by  the  straps.  While  standing  on  the  rear  platform  the 
conductor  came  and  collected  the  fare.  Plaintiff  thereupon, 
at  the  request  of  the  conductor  stepped  a  little  aside  to  allow 
the  conductor  to  enter  into  the  car.  He  stepped  to  the 
right  and  found  no  place  to  stand  upon  except  upon  the  edge 
of  the  platform.  There  was  a  passenger  before  him  who 
held  on  to  the  iron  rod  which  protected  the  window,  and 
another  behind  him  resting  against  the  back  part  of  the  plat- 
form, and  plaintiff  stood  between  them  without  having  hold 
of  anything.  At  the  corner  of  Sixth  street  the  car  stopped 
to  take  up  two  more  passengei's.  The  rear  platform  was  so 
crowded  that  there  was  no  room  for  them  to  get  up.  At  the 
request  of  the  conductor  the  plaintiff  got  off  and  then  stood 
on  a  block  or  chunk  of  ice  until  the  said  two  passengers  had 
safely  got  aboard,  and  then  got  up  again  into  the  car  and 
stepped  back  into  the  same  position  between  the  two 
passengers  first  spoken  of,  which  he  had  occupied  before. 
The  car  drove  on  quite  rapidly  for  about  two  blocks,  when 
a  jolt  or  jirk  of  the  car  threw  the  plaintiff  off.  It  also  ap- 
peared by  plaintiff's  testimony,  that  it  had  been  snowing 
three  or  four  days  before,  that  the  snow  had  got  frozen,  that 
on  the  day  in  question,  there  were  large  chunks  of  ice  along 
the  track,  that  had  not  been  cleared  off,  and  that  the  whole 
street  through  which  the  track  runs  was  in  a  very  bad  con- 
dition in  consequence  of  the  accumulations  of  ice  and  snow. 

Upon  the  close  of  plaintiff's  case  defendant's  counsel  moved 
for  a  nonsuit  upon  the  grounds,  first,  that  the  plaintiff  had 
contributed  by  his  own  negligence  to  the  accident,  and  second, 
that  no  negligence  was  shown  on  part  of  the  defendants. 

The  court  granted  the  motion,  and  plaintiff  excepted. 

The  defendants  entered  judgment,  and  plaintiff  appealed 
therefrom 
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HENRY  L.  CLINTON,  for  appellant. 
A.  J.  VANDERPOEL,  for  respondents. 

By  the  court,  FREEDMAN,  J. — -The  only  question  of  law 
which  is  before  us,  arises  upon  the  exception  of  the  plaintiff 
to  the  nonsuit  ordered  by  the  court.  There  was  no  request 
to  be  permitted  to  go  to  the  jury,  and  no  motion  has  been 
made  for  a  new  trial.  The  evidence  which  is  uncontradicted 
presents  two  questions,  first,  was  the  plaintiff  free  from  con- 
tributory negligence,  and  second,  were  the  defendants  guilty 
of  negligence  on  the  occasion  in  question?  To  justify  the 
nonsuit,  one  of  these  questions  must  be  held  against  the 
plaintiff,  and  so  clearly  that  there  is  no  room  for  doubt.  On 
a  question  of  nonsuit  all  disputed  facts  are  to  be  decided  in 
favor  of  the  plaintiff,  and  all  presumptions  and  inferences 
which  he  had  a  right  to  ask  from  the  jury  are  to  be  conceded 
to  him  (Cook  agt.  N.  Y.  Central  EE.  Co.,  3  Transpt.  Ap- 
peals, 8). 

In  Clark  agt.  Eighth  Avenue  RE.  Co.,  (36  N.  Y.,  135), 
the  learned  judge  who  delivered  the  opinion  of  the  court, 
laid  down  the  doctrine,  that  whenever  it  appears  that  a 
passenger  is  riding  in  a  car  in  a  place  of  hazard  or  danger, 
his  negligence  is  prim  a  facie  proved  and  the  onus  is  upon  him 
to  rebut  the  presumption.  Although  this  proposition  may 
not  be  regarded  as  an  authoritative  decision  by  the  court  of 
appeals,  it  has  been  expressly  laid  down  as  the  law  of  this 
court  in  Solomon  agt.  The  Central  Park,  N.  &  E.  RE.  Co.,  (1 
Sweeny,  298). 

The  *presumption  may  be  overcome  by  proof,  that  the 
passenger  could  not  get  any  safer  place.  Thus  in  Hardcn- 
camp  agt.  Second  Avenue  RE.  Co.,  reported  in  the  Trans- 
script  of  March,  22d,  JS70,  it  appeared  by  uncontradicted 
evidence,  that  both  platforms  and  the  inside  of  the  car  were 
so  full,  that  plaiutiff,  having  got  upon  the  front  platform, 
could  riot  get  any  safer  place.  In  Clark  agt.  The  Eighth 
Avenue  EE.  Co.,  (36  N.  Y.,  135).  it  seems  to  have  been 
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conceded,  that  there  was  no  room  for  plaintiff  except  upon 
the  steps,  where  the  conductor  called  upon  him  and  received 
from  him  his  fare.  In  Sheridan  agt.  The  Brooklyn  and 
Newtown  E.E.  Co.,  (36  N.  Y.,  39),  the  evidence  showed,  that 
the  conductor  forced  the  boy  against  his  remonstrance  to  give 
up  an  inside  seat  and  to  occupy  a  place  on  the  platform. 
In  each  of  these  cases  a  recovery  by  plaintiff  was  upheld, 
but  at  the  same  time  the  principle  fully  recognized,  that  it 
is  the  duty  of  a  passenger,  upon  getting  on  board  of  a  car, 
not  only  to  use  ordinary  care  and  attention  to  protect  him- 
self while  there,  but  also  to  place  himself  in  as  safe  a 
position  therein,  as  he  is  able  to  obtain,  and  that  it  is  no  ex- 
cuse on  his  part  for  placing  himself  in  an  unsafe  one,  that  the 
persons  in  charge  know  that  he  is  unsafe,  and  do  not  drive 
him  therefrom,  when  the  danger  is  well  known  to  such 
passenger. 

The  application  of  this  rule  to  the  uncontroverted  facts 
of  this  case  is  iatal  to  the  plaintiff,  even  if  we  assume  with- 
out inquiry,  that  the  defendants,  who  are  bound  fo  use  all 
the  care  and  prudence  which  human  sagacity  and  foresight 
can  suggest  for  the  purpose  of  preventing  injury  to  the 
passengers  carried  in  the  way  in  which  they  undertake  to 
carry  them,  were  guilty  of  negligence  in  the  performance 
of  their  duty  towards  the  plaintiff.  According  to  the  latter's 
own  showing,  there  was  no  necessity  for  him  to  stand  as  he 
did.  He  could  have  got  inside  in  place  of  the  conductor, 
and  in  point  in  fact  did  get  in  after  the  injury  without 
anyone  having  left  the  car  to  make  room  for  him.  Again 
he  could  have  occupied  pail  of  the  place  which  the  two 
passengers  assumed  who  got  upon  the  car  after  him  and  for 
whom  he  stepped  aside.  He  was  under  no  obligation  to 
do  so.  He  seems  to  have  been  fully  cognizant  of  the  bad 
condition  in  which  the  street  and  track  were  in  at  that 
particular  time  and  place  in  consequence  of  the  accumula- 
tions of  snow  and  ice.  To  every  passenger  of  his  age,  in- 
telligence and  experience,  observing  ordinary  caution,  that 
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condition  must  have  been  suggestive  not  only  of  possibility 
but  of  the  extreme  probability  of  the  car  receiving  just  such  a 
jolt  or  jirk  as  that  which  subsequently  occurred,  and  which 
resulted  in  plaintiff's  injuries.  To  stand,  under  such  circum- 
stances, upon  the  very  edge  of  the  platform  without  holding 
on  to  anything,  and  to  maintain  such  position  after  an 
opportunity  had  been  had  to  exchange  it  for  a  place  of  com- 
parative safety,  was  therefore,  negligence  on  the  part  of 
the  plaintiff,  which  contributed  to  the  injury,  and  debars 
him  from  a  recovery,  no  matter  how  negligent  the  defendants 
may  have  been.  The  mere  request  by  the  conductor  to  step 
aside  for  a  moment,  and  allow  two  other  passengers  to  get 
on,  is  no  sufficient  excuse  for  plaintiff  under  the  circum- 
stances. 

The  judgment  should  be  affirmed,  with  costs. 
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COURT  OF   APPEALS. 

HIRAM    FULLERTON   and    others,   respondents,    agt.    JAMES 
VIALL  &  ISAAC  T.  GRANT,  appellants. 

Creditors  have  a  right  to  all  the  property  of  the  debtor,  (not  exempt  from  levy  and 
sale  on  execution),  and  every  transfer  or  contrivance  for  the  purpose  of  prevent- 
ing them  from  obtaining  payment  of  their  debts  are  illegal. 

Although  the  grantee  pay  s  full  value,  if  the  conveyance  is  made  with  intent  to  defraud 
the  creditors,  and  the  grantee  has  notice  ol  such  intent,  the  conveyance  is  void  as 
against  the  creditors  of  the  grantor  who  may  subsequently  obtain  judgnients, 

If,  before  the  judgment  is  obtained  the  laud  be  conveyed  to  a  bonafide  purchaser, 
the  land  is  not  subject  to  the  lien  of  the  judgment,  but  in  equity  the  creditor's  lien 
attaches  to  the  fund  or  proceeds  received  by  the  fraudulent  grantee. 

If  the  conveyance  is  in  fact  made  in  trust  for  the  grantor  and  to  keep  the  property 
out  of  the  reach  of  his  creditors,  or  to  enable  him  to  make  a  subsequent  disposition 
of  it  to  such  of  his  creditors  as  he  should  thereafter  prefer  or  select,  then  the  con- 
veyance is  fraudulent  and  void  as  against  the  then  existing  creditors. 

Where  payments  are  made  towards  the  purchase  price  by  the  fraudulent  grantee, 
they  will  not  be  allowed  to  defeat  a  recovery  of  the  value  of  the  property  from 
him,  or  to  reduce  the  amount  of  such  recovery,  and  the  rule  is  the  same  whether 
the  consideration  is  paid  at  the  time  of  the  conveyance  or  by  subsequent  instal- 
ments. 

In  this  case,  the  jury  found  the  interest  of  the  grantor  over  and  above  the  mortgage 
and  dower,  to  be  worth  $1,235,  and  although  the  grantee  purchased  that  interest 
for  $1,000,  which  was  subsequently  paid  to  the  grantor,  yet,  the  fraudulent 
grantee  was  held  for  what  he  subsequently  received  for  the  property  over  ami 
above  such  incumbrances. 

Where  the  grantor  is  a  witness  aud  on  direct  examination  gives  evidence  tending  to 
sustain  the  bona  fides  of  a  deed,  he  may  contradict  it  by  showing  that  he  has  made 
statements  to  other  parties,  inconsistent  with  his  direct  testimony,  where  his 
attention  on  cross-examination  has  been  previously  called  to  fiuch  statements, 
aud  he  denies  the  same. 

June,  1858. 

THIS  action  was  commenced  in  July,  1853,  and  was  tried 
at  the  Saratoga  circuit,  June  7,  1854,  before  Justice  HAND, 
with  a  jury. 

The  complaint  alleged,  that  the  plaintiffs  were  judgment 
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creditors  of  James  Yiall  and  one  S.  A.  House,  partners  in 
business,  who  failed  and  made  a  general  assignment  for  the 
benefit  of  creditors,  in  September  1,  1851.  That  the  judg- 
ments in  question  were  recovered  in  1852,  and  execution 
returned  unsatisfied.  The  complaint  also  alleged,  that  on  the 
4th  of  September,  1851,  the  defendant  Viall  with  intent  to 
defraud  his  creditors,  conveyed  his  residence  at  Mechanic- 
ville,  N.  Y.,  to  the  defendant  Grant,  that  Grant  accepted 
the  deed  with  notice  of  the  said  fraud,  that  if  it  had  not 
been  for  said  fraudulent  conveyance,  said  judgments  would 
have  been  valid  liens  upon  said  real  estate,  and  at  the  time 
of  the  commencement  of  this  action  would  have  been  the 
oldest  liens  on  said  premises  next  after  a  valid  mortgage  of 
$800,  given  before  said  deed  ;  that  the  said  Grant  on  the  1st 
of  April,  1852,  leased  the  said  premises  for  three  years,  to 
one  Smith,  for  the  rent  of  S450,  paid  in  advance,  and  that 
on  the  1st  ot  April,  1853,  said  Grant  sold  and  conveyed  said 
premises  for  $2,700,  to  one  Rowland,  that  said  Rowland 
purchased  said  property,  and  took  said  conveyance  and  paid 
therefor  in  good  faith,  without  any  notice  of  the  fraudulent 
intent  of  said  Grant  or  Viall,  and  yet  owns  the  said  property 
in  fee,  that  said  Grant  received  said  $450  rent,  and  said 
82,700,  with  intent  to  defraud  the  creditors  of  said  Viall, 
that  no  part  of  the  said  proceeds  have  been  paid  to  the  said 
James  or  his  creditors,  except  the  amount  of  said  mortgage, 
and  about  $500  which  last  sum  was  paid  to  said  Viall,  with 
a  view  of  defrauding  his  creditors. 

The  complaint  demanded  by  way  of  reliefV  that  said  deed 
from  Viall  and  Grant  be  declared  fraudulent  as  against  the 
plaintiffs,  and  their  judgments,  that  a  receiver  may  be  ap- 
pointed, that  the  said  Grant  may  be  decreed  to  pay  the  pro- 
ceeds of  said  property  to  said  plaintiffs,  or  to  such  receiver 
for  their  benefit,  writh  the  general  prayer  for  relief. 

The  defendants  Viall  and  Grant,  put  in  separate  answers 
denying  all  fraud  and  alleging,  that  the  said  Grant  was  a 
purchaser  for  full  value  and  bona  fide,  and  that  the  premises 
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were  taken  by  him  subject  to  the  inchoate  right  of  dower  of 
the  wife  of  said  Viall. 

On  the  trial,  the  plaintiffs  proved  their  judgments  and 
executions  returned  unsatisfied,  and  gave  evidence  tending  to 
show,  that  the  premises  were  worth  from  $2,700  to  $3,000, 
and  that  Viall  remained  in  possession  until  April,  1852. 

The  plaintiffs  gave  other  evidence  tending  to  show  the 
fraudulent  intent  of  Viall,  and  that  Grant  must  have  known 
it. 

The  defendants  proved,  that  the  firm  of  Viall  &  House, 
about  a  week  before  their  failure  borrowed  of  Grant  and  his 
partner  $500,  and  gave  a  note  therefor,  that  as  between  him 
and  his  partner  soon  after  the  deed,  Grant  assumed  the  pay- 
merit  of  that  note ;  that  Grant  agreed  to  buy  the  property 
for  $1,000,  subject  to  said  $800  mortgage,  and  to  said  in- 
choate right  of  dower,  that  the  $1,000,  was  paid  by  Grant 
assuming  to  pay  said  $500  borrowed  of  Grant  &  Co.,  by 
Viall  &  House,  and  the  other  $500  was  paid  to  Viall  in  two 
installments,  cash  within  three  months  after  the  deed, 
although  no  note  or  tender  thereon  had  been  given  by 
Grant.  The  defendants  also  gave  evidence  tending  to  show, 
that  the  property  was  not  worth  over  $2,000  to  $2,200,  if 
clear  from  all  incumbrances,  arid  that  Grant  sold  the  house 
to  Howland  for  $2,700,  which  was  paid  for  a  free  title. 

James  Viall  was  called  as  a  witness  in  behalf  of  the  defend- 
ant Grant,  and  gave  evidence  in  regard  to  the'  facts  above 
stated,  on  cross-examination  the  plaintiff's  counsel  offered  to 
show  the  declarations  of  this  witness  about  this  property,  at 
various  times  before  the  sale.  This  was  objected  to  by  the 
defendant's  counsel,  and  objections  overruled,  and  exception 
by  defendant,  Grant. 

The  witness  was  then  examined  whether  he  had  made 
certain  statements  to  S.  A.  House  and  others  shortly  before 
the  deed,  which  he  denied. 

Afterwards  S.  A.  House  was  recalled  by  plaintiffs  and 
questioned. 
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The  evening  before  the  deed  was  given,  did  you  have  a 
conversation  with  Viall,  and  if  so,  state  what  it  was?  Counsel 
for  Grant  objected. 

1st.  That  the  declarations  of  Viall  are  not  competent  against 
Grant. 

2d.  That  the  matters  sworn  to  by  Viall  are  immaterial  so 
far  as  Grant  is  concerned,  and  the  plaintiffs  having  asked  him 
those  questions,  are  concluded  by  his  answers. 

Objections  overruled,  and  defendant  Grant  excepted. 

Witness  answered,  that  on  their  way  home  from  Troy,  they 
stopped  to  see  Grant,  but  he  was  not  at  home.  After  we  left 
Grant's  house,  on  the  ride  home,  Mr.  Viall  remarked,  that  he 
was  sorry  he  had  not  seen  Mr.  Grant,  that  he  wanted  to  secure 
his  house  and  lot.  Answer  objected  to  on  the  same  ground 
as  above,  objection  overruled  and  exception. 

The  court  charged  the  jury  : 

1st.  That  Grant  was  not  affected  by  the  fraudulent  acts 
of  Viall,  if  any,  unless  the  said  Grant  had  notice  of  the 
same,  or  from  his  connection  with  surrounding  circumstances, 
he  ought  to  have  learned  the  same,  and  thereby  became 
chargeable  with  knowledge  thereof. 

2d.  The  court  further  charged  the  jury,  that  the  creditors 
of  Viall  had  a  right  to  all  his  property  riot  exempt  from  levy 
and  sale  upon  execution,  and  that  every  transfer  or  convey- 
ance for  the  purpose  of  preventing  them  from  obtaining  judg- 
ment of  their  debts,  was  illegal,  and  if  Viall  made  the  con- 
veyance to  Grant,  arid  Grant  received  the  same  for  the  pur- 
pose of  defrauding  the  creditors  of  the  former,  the  conveyance 
was  fraudulent  and  void  as  against  them,  and  would  be  so 
even  if  Grant  had  paid  the  full  value  of  the  land. 

2d.  Also,  that  if  the  conveyance  was  in  fact  made  in  trust 
for  Viall,  and  to  keep  the  property  out  of  the  reach  of  his 
creditors,  or  to  enable  him  to  make  a  subsequent  disposition 
of  it  to  such  of  his  creditors  as  he  should  thereafter  prefer  or 
select,  that  then  the  conveyance  was  fraudulent  and  void  as 
against  the  then  creditors  of  Viall. 
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The  defendants,  and  each  of  them,  duly  excepted  to  the 
said  charge,  and  to  each  and  every  part  thereof. 

The  following  questions  were  thereupon  submitted  to  the 
jury,  who  returned  their  verdict,  finding  the  several  answers 
appended  to  said  questions  : 

Was  the  conveyance  from  James  Viall  to  Isaac  T.  Grant, 
dated  on  the  1st  day  of  September,  1851,  of  the  house  and 
lot  mentioned  in  the  pleadings  in  this  cause,  and  in  which 
house  the  said  James  Viall  then  lived,  executed  with  the  in- 
tent to  defraud  the  creditors  of  the  said  James  Viall  ? 

To  the  above  interrogatory,  the  jury  answered  affiirma- 
tively. 

What  was  the  value  of  the  said  house  and  lot  on  the  2d 
day  of  September,  1851  ? 

The  jury  say,  the  property  was  worth  $2,400.  The 
widow's  dower  the  jury  find,  was  worth  $365. 

How  much  has  the  said  Isaac  T.  Grant  received  in  conse- 
quence of  said  conveyance  by  the  use  or  rent  received  from 
said  house  and  lot  and  by  the  sale  thereof  over  and  above 
the  prior  mortgage  thereon. 

The  jury  find  he  recived  $2,270. 

The  defendants  moved  for  a  new  trial,  which  was  denied. 
The  court  afterwards  directed  judgment,  declaring  the  said 
deed  fraudulent  and  void  as  against  the  plaintiff's  judgments, 
and  that  the  plaintiffs  recover  against  the  defendant  Grant, 
for  damages  the  sum  of  $1,905,  with  interest  from  June  8, 
1854,  besides  costs,  the  said  damages  being  the  ascertained 
value  of  the  premises  conveyed  by  said  deed,  over  and  above 
the  prior  valid  incumbrances  thereon,  and  on  motion  of  the 
defendant's  counsel,  it  was  further  adjudged,  that  said  prem- 
ises be  and  remain  discharged  from  all  lien  by  virtue  of  any 
judgment  in  favor  of  the  plaintiffs  or  any  or  either  of  them, 
and  from  all  claims  legal  or  equitable  on  behalf  of  said  plaintiffs 
or  either  of  them. 

The  above  judgment  was  affirmed  at  the  Saratoga  general 
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term,  December  31,   3855,   before    Justices  C.  L.  ALLEN, 
BOCKES  and  JAMES. 

The  defendants  appealed  to  the  court  of  appeals,  where 
the  same  was  argued  March  27  and  29,  1858. 

W.  A.  BEACH,  for  defendants  and  appellants. 
E.  F.  BULLAED,  for  plaintiffs  and  respondents. 

The  judgment  of  the  supreme  court  was  affirmed  by  the 
court  of  appeals,  June  19,  1858. 

The  full  case  and  points  are  in  the  State  Library,  vol.  73 
case,  No.  9. 

NOTE. — We  received  this  case  from  General  Bullard,  plaintiffs'  attorney,  for  pub- 
lication. It  was  written  out  oy  him,  in  full,  including  the  head  note,  and  it  is  on 
his  responsibility  alone,  that,  we  publish  it.  It  is  difficult  for  us  to  understand  how 
this  important  c:ise  should  have  been  overlooked  or  unnoticed  for  80  long  a  time, 
an.i  especially  why  there  was  no  written  opinion  given  in  it,  by  either  the  general 
term  of  the  supreme  court  or  the  court  of  appeals.  Ki:r. 
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N.  Y.  SUPERIOR  COURT. 

JOHN  T.  HOWARD,  plaintiff  and   respondent  agt.  ISAAC  T. 
SMITH,  defendant  and  appellant. 

Whenever  it  appears  by  the  judgment  of  a  sister  state,  that  the  defendant  appeared 
by  attorney,  it  is  presumptive  evidence  of  the  fact,  but  in  such  a  case  the  defendant 
may  retort  this  presumption  by  proof,  that  the  attorney  named  in  the  record  never 
had  any  authority  to  appear  for  him.  In  other  words,  notwithstanding  tl.e  recital 
of  the  record,  he  may  disprove  the  authority  of  the  attorney  to  appear. 

Where  an  action  is  brought  upon  such  a  judgment  in  this  state,  the  question  of  the 
authority  of  the  attorneys  who  appeared  for  the  defendant  in  the  sister  state 
becomes  a  contested  question  of  fact,  upon  which  there  is  evidence  on  both  sides, 
it  is  error  to  withhold  that  questjpu  from  the  jury,  for  which  a  new  trial  will  be 
granted. 

General  Term,  April,  1870. 

Before  BARBOUR,  JONES  and  SPENCER,  Justices. 

THIS  action  was  brought  to  recover  the  amount  of  a  judg- 
ment rendered  in  the  district  court  of  California,  August  22, 
1851,  in  favor  of  Abijah  T.  Everett  and,  others  against  the 
defendant  Isaac  T.  Smith,  for  the  sum  of  $1,326  87,  and  in- 
terest, at  the  rate  of  ten  per  cent,  per  annum,  from  the  date 
of  the  judgment. 

The  plaintiff  in  this  action,  claims  to  be  the  assignee  and 
owner  of  said  judgment. 

The  defenses  to  the  action  were,  first,  the  attorneys  who 
appeared  in  the  action  in  California,  for  defendant,  had  ap- 
peared without  authority,  (no  orignal  process  having  been 
served  upon  defendant),  and  consequently,  the  judgment  was 
a  nullity,  second,  that  no  assignment  of  the  judgment  has  been 
made  to  plaintiff,  third,  a  plea  of  payment. 

The  points  and  exceptions  and  evidence  considered  by  this 
court  in  the  decision  of  the  appeal,  appear  in  the  opinion. 


NEW  YORK  PRACTICE  REPORTS.      301 

Howard  agt    Smith. 

GEORGE  C.  BARRETT,  GEORGE  PUTNAM  SMITH,  of  counsel 
for  defendant  and  appellant. 

In  1850-51,  the  defendant  was  the  owner  of  certain  vessels 
running  between  New  York  and  San  Francisco.  He  had  at 
that  time,  as  his  special  agent  and  consignee  in  San  Francisco, 
one  Edward  Rogers,  whom  defendant  had  sent  out  to  take 
charge  of  his  business. 

Rogers,  subsequently,  the  exact  date  does  not  appear, 
employed  the  firm  of  Beck  &  Palmer,  to  transact  certain 
minor  details  of  his  business,  though  he  had  no  power  of 
substitution  nor  authority  to  constitute  them  sub-agents,  and 
after  as  before  their  employment,  Rogers  carried  on  the  cor- 
respondence and  accounting  with  defendant. 

Rogers,  also,  employed  the  law  firm  of  Chet wood,  Edwards, 
Rose  &  Turk,  in  such  law  business  as  arose  in  the  course  of 
his  agencey. 

In  1850,  certain  coal  was  shipped  on  the  Haidee,  one  of 
defendant's  vessels,  consigned  to  E.  Rogers,  for  the  freight  on 
which  notes  of  J.  Howard  &  Son  were  given.  Before  the 
Ilaidce  reached  San  Francisco,  Howard  &  Son  iailed,  and 
their  notes  were  protested.  Rogers,  learning  this,  refused 
to  deliver  up  the  coal  till  the  freight  was  paid  in  San 
Francsico. 

An  action  was  then,  February  6,  1851,  brought  by  the  con- 
signees of  the  coal,  Everett  &  Co.,  against  the  captain  of  the 
Ifaidcc,  and  afterwards,  August  8,  1851,  against  the  defend- 
ant personally. 

In  this  latter  action,  Chetwood,  Edwards,  Rose  &  Turk 
appeared  for  Mr.  Smith,  being  authorized  thereto  by  Beck  & 
Palmer.  There  being  no  proof  that  Rogers  knew  anything 
about  it,  and  Mr.  Smith  expressly  denying,  that  he  ever  heard 
of  the  matter  until  the  present  action  was  commenced. 

Certain  proceedings  were  had  in  this  action  in  California, 
and  a  judgment  in  favor  of  A.  P.  Everett  &  Co.,  was  ob- 
tained against  him,  which  judgment,  the  plaintiff  alleges,  was 
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assigned  to  J.  Howard  &  Son,  and  thence  came  into  his 
possession.  The  assignment  itself,  he  was  unable  to  pro- 
duce. 

I.  The  justice  erred  in  not  submitting  to  the  jury  the 
question,  whether  the  plaintiff  was  the  owner  of  the  judg- 
ment. 

The  only  witness  called  to  prove  the  existence  of  any 
assignment  of  Everett  &  Co.'s  judgment  was,  the  plaintiff' 
himselfj  whose  testimony  showed,  that  it  was  executed  by 
but  one  of  the  three  original  plaintiffs,  and  by  him  delivered 
to  the  plaintiff. 

It  fails  to  show  also  whether  that  member  of  the  firm 
ever  attempted  or  was  authorized  to  sign  the  firm  name. 

Concerning  its  date,  tenor  and  consideration,  whether 
witnessed  and  under  seal ;  whether  it  was  in  such  form  as  to 
prove  itself,  or  whether  proof  of  the  assignor's  handwriting 
would  have  been  necessary,  or  the  production  of  a  subscrib- 
ing witness;  where  and  when  he  received  it,  and  what  he  did 
with  it,  he  was  able  to  give  no  evidence  whatever. 

As  this  was  an  attempt  by  an  interested  witness  to  prove 
the  existence  of  a  paper  on  which  the  action  was  based — 
which  had  been  by  his  own  testimony  in  his  possession  for 
many  years,  during  which  period  the  firm  to  which  it  had 
been  assigned,  had  ceased  to  exist,  leaving  him  as  survivor 
in  1857,  to  close  up  its  affairs — notwithstanding  which  he 
never  looked  for  the  paper  till  this  action  was  commenced, 
never  demanded  payment  of  the  claim,  and  did  not  com- 
mence this  action  till  the  claim  was  nearly  outlawed,  it  was 
fitting  that  the  jury  should  take  all  the  facts  into  considera- 
tion, and  determine  whether  such  an  assignment  had  ever 
in  fact  been  made  and.  delivered,  or  whether  his  supposed 
ownershihp  was  a  mere  delusion  based  upon  the  fact,  that 
many  other  things  were  assigned  to  him,  coupled  with  the 
recollection,  that  his  firm  were  interested  in  the  recovery  of 
this  judgment.  In  fact,  he  may  have  looked  upon  it  as  his 
own,  without  an  assignment.  How  easy  under  such  cir- 
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cumstances  to  suppose,  that  it  must  have  been  and  was 
assigned  to  him  with  the  other  things  received  at  the  time. 

II.  The  justice  erred  in  not  submitting  to  the  jury  the 
question,  whether  the  attorneys  who  appeared  for  the  defend- 
ant in  California,  were  duly  authorized  thereto. 

(a.)  This  was  a  most  vital  question. 

"  An  unauthorized  appearance  is  a  nullity"  (Bean  agt. 
Mather,  I  Dalij,  440). 

(b.)  The  defendant  had  a  right  to  disprove  the  apparent 
authority. 

"  If  it  appear  by  the  record,  that  the  defendant  was  not 
served  with  process,  and  did  not  appear  in  person  or  by 
attorney,  the  judgment  is  void.  If  it  appear  by  the  record, 
that  the  defendant  appeared  by  attorney,  the  defendant  may 
disprove  the  authority  of  such  attorney  to  appear  for  him" 
(Shumnaij  agt.  Stillman,  6  Wend.,  447,  453  j  See  also  Star- 
buck  agt.  Murray,  5  Wend.,  148 ;  Long  agt.  Long,  ]  Hill, 
597  ;  Noyes  agt.  Butler,  6  Barb,  613  ;  Harrod  agt.  Barrctto, 
2  Hall,  3-02). 

(c.)  The  evidence  given  on  the  part  of  the  defendant 
showed  clearly  an  utter  want  of  authority  in  these  at- 
torneys. 

(L.)  Mr.  Smith  testified,  that  they  had  no  such  authority, 
that  he  never  employed  them  nor  authorized  them  to  appear 
for  him.  And  that  alone  entitled  him  to  go  to  the  jury. 
Whether  such  testimony  was  credible  or  incredible,  in  view 
of  all  the  facts,  was  for  the  jury  alone. 

(2.)  The  evidence  is  clear,  that  the  only  employment  was 
by  Beck  &  Palmer,  and  it  was  in  writing.  It  is  equally  clear, 
that  the  latter  had  no  authority  whatever  to  bind  Mr.  Smith. 
They  had  not  even  authority  from  Mr.  Rogers  to  authorize 
this  appearance  ;  nor,  if  they  had,  would  it  have  availed,  as 
Rogers  had  no  power  to  substitute  ;  nor  had  Rogers  himself, 
even  in  his  very  general  power,  any  authority  to  give  courts 
jurisdiction  over  his  principal  in  actions  in  pcrsonam,  for 
damages. 
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(3.)  This  view  is  not  affected  by  the  fact,  that  the  law 
firm  was  employed  by  Mr.  Rogers  in  other  matters,  nor  by 
the  fact,  that  they  may  have  corresponded  with  Mr.  Smith, 
respecting  the  Haidee.  This  gave  no  authority  to  appear 
for  him  in  an  action  in  personam,  of  which  the  court  could 
otherwise  have  acquired  no  jurisdiction.  But  we  would  not 
have  complained,  had  the  court  merely  instructed  the  jury  to 
take  these  facts  into  consideration,  and  to  say  upon  all  the 
facts,  and  considering  everything,  including  the  great  lapse 
of  time,  whether  we  had  made  out  a  case  of  want  of 
authority. 

(4.)  The  same  remarks  apply  to  the  lawyers'  accounts, 
&c.,  rendered  to  Beck  &  Palmer,  with  the  additional  sugges- 
tion, that  they  were  the  merest  hearsay,  and  that  singularly 
enough,  there  is  not  a  single  charge  for  a  fee  in  any  suit  of 
Everett  agt.  Smith.  There  seems  to  be  a  charge  for  a  service 
rendered  Haidee,  but  surely  there  was  nothing  in  that  to 
notify  any  one  that.a  suit  in  personam  had  been  commenced, 
or  had  resulted  in  a  judgment,  and  no  letter  from  the  at- 
torneys to  Mr.  Smith,  in  any  way  refers  to  this  suit. 

III.  The  justice  erred  in  refusing  to  permit  defendant's 
counsel  to  prove,  that  by  the  laws  of  California,  the  judg- 
ment was  not  only  outlawed,  but  that  it  had  been  absolutely 
extinguished  as  a  debt. 

Though  a  foreign  statute  of  limitations  affecting  the  remedy 
only  is  not  a  bar  to  an  action  brought  here,  a  statute  of  the 
locus  contractus  which  extinguishes  the  right,  is  a  bar  every- 
where (Bedford  agt.  Wade,  17  Vesey,  86  ;  Lincoln  agt. 
Battelle,  6  Wend.,  75  ;  Toivnscnd  agt.  Jennison,  9  How.,  U. 
S.  407»419;  Shelby  agt.  Guy,  11  Wheat.,  361  j  Story,  Conflict 
of  Laivs,  582). 

Whether  the  California  statute  be  of  such  a  nature  or  not, 
the  defendant  had  the  right  at  least  to  attempt  to  prove  it 
such,  and  the  refusal  to  allow  him  to  so  do  was  a  very 
grave  error. 

IV.  The  justice  erred  in  not  allowing  the  offer  referred  to 


NEW  YORK  PRACTICE  REPORTS.      305 

Howard  <igt    Smith. 

in  the  last  point,  and  also  the  offer  of  defendant's  counsel  to 
show  that  "in  California  and  by  its  laws  such  facts  can  be 
proved  without  being  pleaded,"  upon  the  ground  that  limita- 
tion was  not  pleaded  in  this  action. 

Even  if  the  defendant  had  failed  to  prove,  that  the 
Calfornia  statutes  were  what  he  claimed,  the  proof  that  the 
claim  there  was  barred  by  a  lex  loci  contractus  in  the  form 
of  a  mere  statute  of  limitations,  affecting  the  remedy  and  not 
the  right,  this  latter  fact  would  raise  a  presumption,  that  the 
debt  had  been  paid  (Ruggles  agt.  Keeler,  3  Johns.,  263, 
268  ;  Lc.  Roy  agt.  Crouninshield,  2  Mason,  151,  165). 

"  When  a  process  is  brought  in  Scotland  for  the  payment 
of  an  English  debt,  after  the  English  prescription  has  taken 
place,  it  cannot  be  pleaded  here,  that  the  action  is  cut  off  by 
the  statute  of  limitations;  but  it  can  be  pleaded  here  and 
will  be  sustained,  that  the  debt  is  presumed  to  have  "been 
paid.  Considering  that  the  statute  can  have  no  authority 
here  except  to  infer  a  presumption  of  payment,  it  follows, 
that  the  plaintiff  must  be  permitted  to  defeat  the  presump- 
tion by  positive  evidence,  or  to  overbalance  it  by  or  to  show 
from  the  circumstances  of  the  case  that  payment  cannot  be 
presumed"  (Lord  KAIMES,  Eq.,  Cli.  836). 

The  existence  of  the  foreign  statute  raised  a  presumption 
of  payment.  Payment  had  been  pleaded  by  the  defendant. 
No  evidence  had  been  brought  by  the  plaintiff  to  rebut  that 
presumption.  All  the  "  circumstances  of  the  case"  favored 
that  presumption,  and  the  question  whether  limitation  was 
pleaded  had  nothing  to  do  with  the  force  of  the  offer. 

V.  The  justice  erred  in  not  submitting  to  the  j*ury  as  one 
of  fact,  the  question  whether  there  is  not  a  presumtion  of 
the  payment  of  this  judgment  arising  from  lapse  of  time. 

"  Even  though  the  statute  cannot  be  pleaded,  the  fact  of 
payment  may  still  be  presumed  by  a  jury  from  lapse  of  time 
or  from  circumstances  which  render  it  probable"  (Best  on 
Presumptions,  188;  Starkie  on  Evi,  2  Am.  Ed.,  10S9). 

Both  the  "lapse  of  time"  and  the  "other  circumstances" 
VOL.  XUEI.  20  2 
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here,  strongly  favor  the  defendant.  The  judgment  was  re- 
covered in  1S51.  The  plaintiff  claims  to  have  got  it  in  1851 
or  1854  ;  he  swears  he  never  looked  at  it  or  searched  for  it 
till  this  action  was  begun,  and  -no  demand  was  ever  made 
upon  it.  No  evidence  was  introduced  to  show,  that  a  judg- 
ment obtained  years  ago  upon  this  claim  would  not  have 
been  paid  by  the  defendant.  On  the  other  hand,  defendant 
swears,  that  he  settled  up  all  accounts  with  his  agent  Rogers, 
and  at  that  time  heard  nothing  which  could  lead  him  to 
suppose  that  Rogers  had  lelt  a  judgment  unpaid ;  that  he 
has  resided^in  this  city  for  years  past ;  that  he  has  known 
Howard,  and  frequently  seen  him,  but  never  heard  a  word 
about  this  claim  until  tMs  action  was  begun  in  1868. 

Payment  of  a  claim  has  in  certain  cases  been  inferred  from 
a  much  shorter  time  than  this  (Lucas  agt.  Norvosileski,  1 
Espr  296  ;  Sellen  agt.  Norman,  4  C.  &  P.,  80). 

VI.  The  justice  erred  in  not  dismissing  the  complaint  upon 
the  ground,  that  the  judgment  was  on  its  face  irregular  and 
invalid. 

(a.)  Apart  from  all  other  irregularities,  and  they  are  gross 
and  jurisdictional,  there  is  no  judgment  in  favor  of  the  plain- 
tiff's assignors  at  all.  The  paper  called  a  judgment  is 
signed  by  no  one,  is  entitled  in  no  court,  and  seems  to  be  in 
favor  of  a  firm  of  A.  P.  Everett  &  Co.  There  is  no  evi- 
dence that  this  firm  is  the  plaintiff's  assignor ;  on  the  con- 
trary, the  assignor  is  stated  to  have  been  the  firm  of  Everett 
&  Co.,  composed  of  three  individuals.  We  submit  there  is 
no  connection  established  between  the  two,  and  if  there 
were,  there  is  no  evidence  that  A.  P.  Everett  &  Co.,  ever 
commenced  a  suit  against  the  defendant.  It  seems,  that 
three  persons  doing  business  under  the  firm  of  Everett  & 
Co.,  attempted  to  commence  a  suit,  but  no  one  else  did,  nor 
did  any  other  firm. 

VII.  The  justice  erred  in  directing  that  the  interest  on 
said  judgment  should  be  calculated  at  ten  per  cent. 

A  judgment  of  a  foreign   court  is  here  a  simple  contract 
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(Hiibbdl  agt.  Cowdry,  5  Johns.,  132;  Bissell  agt.  Hall,  11 
Johns,  j  168). 

As  such  it  bears  interest  at  the  rate  allowed  in  the  «tate 
where  the  original  record  was  (Ralph  agt.  Broivn,  3  Watts 
&  S.,  395,  401). 

But  proof  must  be  given  of  the  rate  allowed  by  lex  loci 
contractus,  otherwise  it  will  be  presumed  to  be  the  same  as 
that  of  the  forum  (Leavenworth  agt.  Brockway,  2  Hill,  201, 
203 ;  Wood  agt.  Cord,  4  Met.,  203  ;  Cheney  agt.  Arnold, 
15  N.  Z,  353). 

This  legal  rate  of  interest  cannot  be  proved  by  parol ; 
the  law  establishing  it  must  be  produced  (Talbot  agt.  Peo- 
ples, 0  J.  J.  Marshall,  200 ;  Barton  agt.  Anderson,  I 
Texas,  93). 

Our  courts  cannot  take  judicial  notice  of  the  law  of 
any  other  state  (Holmes  agt.  Brouyhton,  1 0  Wend.,  75). 

No  proof  whatever  was  offered  by  the  plaintiff  on  this 
point,  therefore,  interest  at  seven  per  cent,  only  should  have 
been  allowed. 

VIII.  The  justice  erred  in  not  directing  the  jury  to  find 
a  verdict  for  the  defendant. 

IX.  The  exceptions  should  be  sustained,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

OWEN,  NASH  &  GRAY,  attorneys  for  plaintiff. 
S.  P.  NASH,  of  counsel. 

The  action  was  brought  upon  a  judgment  recovered  in 
the  district  court  of  California,  against  the  defendant,  on  the 
22d  of  August,  1851. 

The  judgment  was  recovered  by  Abijah  P.  Everett  and 
others,  and  plaintiff  sued  as  their  assignee. 

The  main  defense  was,  that  the  attorneys  who  had  ap- 
peared in  California,  for  the  defendant,  had  appeared  without 
authority,  and  that  the  judgment  was  a  nullity. 

There  was  a  motion  to  dismiss  the  complaint  at  the  close 
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of  plaintiff's  case,  and  after  the  evidence  was  all  in,  various 
requests  and  exceptions. 

The  court  directed  a  verdict  for  the  plaintiff,  and  ordered 
the  exceptions  to  be  heard,  in  the  first  instance,  at  the 
general  term. 

I.  The  judgment  was,  that  of  a  court  of  record  of  a  sister 
state,    and  entitled   to   full   faith  and  credit.      The   record 
showed  an  appearance  by  attorneys,  issue  duly  joined,  a  trial 
had,  and  judgment  entered.     This  constitutes  a  valid  record. 
All  the  objeetions  to  the  record,  embraced  in  defendant's 
motion  for  a  nonsuit,  are  mere  matters  of  practice,  irregular- 
ities at  most,  which  the  court  could  correct  on  motion,  and 
do   not,    therefore,    affect    the    validity   of    the    judgment 
(Phillips  agt.   Godfrey,  7  Bosw.,'  150 ;    Smith  agt.  Holmes, 
19  N.  Y.,  271  ;  Lazwr  agt.  Westcott,  26  N.  Y.,  146  j  Christ- 
mas agt.  Russell,  5  Wai.,  290). 

II.  An  appearance  by  attorneys  gives  a  court  full  jurisdic- 
tion, and  if  the  appearance  be  without  authority,  this  only 
furnishes  ground  for  opening  the  judgment  in  the  court  in 
which  it  was  rendered,  not  for  disputing  its  validity  col- 
laterally (Reed  agt.  Pratt,  2  Hill,  64 ;    Ward  agt.  Barber, 
1  E.  D.  Smith,  423;  1  MoneWs  Pract.,  2d  Ed.,  143,  183-4). 

Accordingly,  in  this  case,  the  defendant  made  application 
in  California,  after  this  action  was  commenced,  to  vacate 
the  judgment,  and  failed. 

III.  The  defendant  had  the  onus  of  proving  the  want  of 
authority  of  the  attorneys.      But  on    his  own  evidence  it 
appeared,  that  at  the  period  in  question,  he  sent  vessels  to 
San  Francisco,  with  freight  and    goods ;    that  he  sent  out 
Edward  Rogers  there  as  his  agent,  to  have  entire  charge  of 
his  business  ;    that  Rogers  put  the  business  of  discharging 
the  Haidee,  one  of  defendant's  vessels,  in  the  hands  of  Beck 
&  Palmer,  a  respectable  house ;  that  the  master  had  been 
sued,  and  the  vessel  was  about  being  libelled  for  the  same 
cause  of  action  embraced  in    the  judgment,  when  it   was 
arranged  that  the  action  should  be  against  the  defendant  as 
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owner,  whereupon  the  attorneys  were  expressly  authorized 
to  appear,  and  thus  save  the  expenses  of  a  seizure  of  the 
vessel,  and  that  their  charges  for  professional  services  were 
duly  paid  through  defendant's  agent,  the  said  Rogers,  and 
that  they  corresponded  with  defendant  personally  at  the  time 
about  the  questions  involved  in  the  litigation. 

On  this  evidence,  the  court  rightly  held,  that  the  defendant 
had  entirely  failed  to  make  out  any  want  of  authority. 

IV.  The  proof  as  to  the  assignment  of  the  judgment  was 
quite  sufficient. 

V.  The  statute  of  limitations  is  only  a  defense  in  the  state 
where  the  statutes  exists.     Besides,  the  statute  of  California 
was  not  pleaded,  and  the  defendant  did  not  ask  to  amend 
his  answer. 

VI.  The  verdict  was  properly  directed  for  the  principal 
and  ten  per  cent,  interest,  and  judgment  should  be  ordered 
accordingly. 

By  the  court,  SPENCER,  J. — I  think  the  court  below  erred 
in  directing  a  verdict  for  the  plantiff : 

First.  The  defendant's  counsel  asked  the  court  to  submit 
the  questions  to  the  jury  as  one  of  fact,  whether  there  was 
or  was  not  authority  on  the  part  of  the  California  attorneys 
(Messrs.  Chetwood,  Edwards,  Rose  and  Turk),  to  appear  for 
the  defendant  in  the  action  (in  California),  resulting  in  the 
judgment  now  sued  upon.  The  request  was  denied,  and 
defendant's  counsel  excepted. 

The  record  of  the  judgment  shows  no  original  process 
issued  against,  or  served  upon  defendant,  but  from  the  record 
it  appears,  that  the  complaint  and  answer  in  the  action  were 
filed  on  the  same  day  (May  6th,  1851),  and  the  answer  pur- 
ports to  have  been  signed  by  Chetwood,  Edwards,  Rose  and 
Turk,  attorneys  for  defendant. 

This  is  all  that  is  established  by  the  record  in  regard  to 
the  appearance  of  defendant  in  the  action,  and  upon  this, 
the  plaintiff  rested  his  case.  Subsequently  the  defendant 
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testified  in  substance,  "  that  he  never  saw  either  of  the  firm 
of  Chetwood,  Edwards,  Eose  &  Turk,  although  he  knew  of 
them  by  name.  That  he  never  employed  this  firm  to  appear 
for  him  in  this  action,  and  never  employed,  nor  authorized 
any  one  to  appear  for  him  in  this  suit,  nor  to  defend  the  same, 
and  that  he  did  not  know  of  the  existence  of  the  suit  at  the 
time  of  the  judgment.  He  says:  'I  first  heard  there  was 
such  a  suit,  when  this  action  was  commenced,  about  a  year 
ago,  had  never  heard  of  the  California  suit  before  that.' 
That  the  only  agent  he  had  in  California  at  the  time,  was  one 
Edward  Rogers,  whom  he  sent  out  to  California  as  his  special 
agent,  to  attend  to  his  business  there.  That  he  never  heard 
of  this  judgment  until  he  was  sued  here.  That  he  never 
was  asked  to  pay  this  judgment  to  Mr.  Howard  (plaintiff)  or 
any  one,  before  being  sued." 

On  the  cross-examination  and  afterwards  plaintiff  intro- 
duced letters  and  accounts  and  other  evidence,  that  tended  to 
establish  that  the  firm  of  Chetwood,  Edwards,  Eose  and  Turk, 
was  employed  by  Beck  &  Palmer,  shipping  agents  with  the 
consent  of  Edward  Eogers  the  agent  of  defendant,  but  no 
positive  testimony  establishes  their  employment  with  the 
consent  or  direction  of  said  Edward  Eogers.  It  appeared 
from  the  evidence,  that  at  the  time  of  the  trial,  Edward 
Eogers  was  dead.  I  am  clearly  of  the  opinion,  that  this 
question  of  authority  to  the  attorneys  wrho  appeared  for  the 
defendant  in  the  California  action  wap,  or  became  a  contested 
question  of  fact,  upon  which  there  was  evidence  on  both 
sides. 

The  testimony  of  the  defendant  was  most  positive  and  clear 
on  the  subject  of  authority,  and  I  think,  fully  established  the 
fact,  that  these  attorneys  were  not  retained  or  employed  by 
him  personally  in  that  case,  nor  by  his  agent  (Eogers)  with 
his  (defendant's)  knowledge  or  consent.  The  testimony  op- 
posed to  this  statement  of  defendant,  raised  the  hypothesis 
or  tended  to  establish  the  fact,  that  the  attorneys  derived  their 
authority  to  appear  from  Beck  &  Palmer,  who  derived  their 
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authority  to  employ  arid  retain  them,  from  Edward  Rogers, 
but  to  say,  the  most  of  this  proof  adduced  by  plaintiff,  to 
contradict  or  to  rebut  the  testimony  of  defendant  on  this 
point,  it  was  vague  and  uncertain,  and  in  my  view  of  the 
case,  not  of  sufficient  weight  and  certainty  to  justify  the  con- 
clusion of  the  court  below,  that  the  authority  of  the  attorneys 
Chetwood,  Edwards,  Rose  &  Turk,  to  appear  for  the  defend- 
ants, was  so  fully  and  conclusively  established,  that  the  ques- 
tion of  such  authority  need  not  be  submitted  to  the  jury  as 
a  question  of  fact.  The  decision  of  questions  of  fact  in  a 
case  by  the  court,  when  uncontested,  or  when  clearly  estab- 
lished by  the  weight  of  testimony,  narrow  the  issues  and 
reduces  the  number  of  questions  for  the  consideration  of  the 
jury,  and  thus  lessen  its  labors  in  reaching  a  verdict,  and  in 
this  view,  are  to  be  favored  and  sustained  to  the  full  extent 
of  the  rules  of  law  applicable  to  jury  trials. 

The  rulings  of  the  court,  however,  in  such  cases  are  often 
subject  to  review,  and  reviewed  by  an  appellate  court 
although  a  decision  by  the  jury  would  have  been  final  upon 
the  same  facts. 

I  hold,  that  all  questions  of  fact,  that  are  contested  to  that 
degree  by  the  evidence  that  sensible  men  might  conscien- 
tiously arrive  at  different  conclusions,  upon  the  same  evidence, 
should  be  submitted  to  the  decision  of  a  jury. 

The  rule  of  law,  I  hold  to  be  the  same  as  in  the  case  of 
directing  a  verdict  by  the  court.  The  court  has  a  right  so 
to  direct  when  the  facts  are  so  clearly  established  on  the 
trial,  or  the  weight  of  evidence  so  strong,  that  if  on  submission 
to  a  jury  it  found  a  verdict  against  them,  the  court  should 
set  it  aside  as  against  the  evidence.  Applying  this  rule  to 
this  case,  I  do  not  think,  if  the  question  of  authority  had 
been  submitted,  and  a  jury  had  found,  that  there  was  no 
authority,  and  consequently,  found  for  the  defendant,  that 
any  court  would  set  aside  their  verdict  as  against  evidence. 
I  am  of  the  opinion,  it  was  clearly  a  question  that  under  the 
evidence,  should  have  been  submitted  to  the  consideration 
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and  decision  of  the  jury,  and  it  was  error  on  the  part  of 
the  court  to  refuse  so  to  do.  I  also  hold,  as  a  conclusion  of 
law,  that  whenever  it  appears  by  the  record  of  a  judgment 
of  a  sister  state,  that  the  defendant  appeared  by  attorney, 
it  is  presumptive  evidence  of  the  fact,  but  in  such  a  case,  the 
defendant  may  rebut  this  presumption  by  proof,  that  the 
attorney  named  in  the  record,  never  had  any  authority  to 
appear  for  him,  in  other  words,  "notwithstanding  the  recital 
of  the  record,  he  may  disprove  the  authority  of  the  attorney 
to  appear." 

The  cases  cited  by  defendant's  counsel  on  the  argument 
are,  in  my  opinion  conclusive  as  to  the  law  in  such  cases 
(Slmmway  agt.  Stillman,  6  Wend.,  447,  453  ;  Starbuck  agt. 
Murray,  5  Wend.,  14S ;  Levy  agt.  Levy,  1  Hill,  597). 

The  opinion  and  decision  of  Chief  Justices  SAVAGE  and 
BRONSON,  in  these  cases*  are  not  weakened  by  the  guesses 
and  dicta  of  other  judges  in  the  cases  cited  by  plaintiff's 
counsel. 

In  the  case  of  Bolton  agt.  Jacks,  (6  Robt.,  1 98,  &c.])  there 
is  a  very  full  review  of  cases  touching  this  point.  My  at- 
tention has  been  called  to  a  late  case  decided  in  the  court  of 
appeals  (Broivn  agt.  Nichols,  42  N.  Y.,  27).  That  case 
arose  upon  and  related  to  a  judgment  in  this  state,  and  the 
judges  reviewing  the  same  recognize  a  distinction,  and  that  a 
different  rule  applies  to  judgments  of  another  state.  Although 
there  is  a  diversity  of  opinion  among  the  judges  before  whom 
the  case  at  bar  has  been  heard,  as  to  the  questions  arising 
therein,  we  do  riot  consider  the  same  as  effected*  by  the 
decision  in  Brown  agt.  Nichols.  As  for  myself,  I  agree  with 
the  views  of  Judge  GROVER,  as  expressed  in  his  dissenting 
opinion,  so  far  as  he  discusses  this  question  of  the  affect  of 
appearance,  and  I  believe,  these  views  should  be;  and  will  be 
finally  adopted  as  the  rule  in  like  cases. 

In  regard  to  the  other  principal  exceptions  in  this  case, 
a  majority  of  the  members  of  this  court  holds,  that  there 
was  no  error  in  the  rulings  of  the  court  below,  and  there- 


NEW  YORK  PRACTICE  REPORTS.      313 

Howard  agt,    Smith. 

fore,  their  discussion  has  been  avoided,  and  the  present 
decision  is  based  entirely  upon  the  question  of  appearance  in 
the  California  court. 

The  exception  to  the  ruling  of  the  court  below  upon  that 
question  should  be  sustained,  and  a  new  trial  ordered  with 
costs  to  the  defendant,  to  abide  the  event. 
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SUPREME  COURT  OF  THE  UNITED  STATES. 

SAMUEL  S.  THORP  and  others,  owners  of  the  schooner  Three 
Brothers,  agt.  SAMUEL  S.  HAMMOND  and  seven  others, 
owners  of  the  schooner  R.  H.  Huntley. 


Where  three  vessels  are  close  hauled  and  beating  out  a  tack  on  courses  which 
respectively  carried  them  off  shore  about  two  miles,  having  the  wind  bearing  off 
their  port-bows  respectively,  the  headmost  schooner  theu  went  about  and  stood 
in  shore  on  her  starboard  tack,  the  next,  which  was  the  libellam's  vessel,  also 
very  soon  after  followed  the  former  on  the  inshore  tack,  but  before  she  could 
gather  headway  on  the  latter  tack  the  hindmost  of  the  three  vessels  on  the  off- 
snore  tack,  which  was  the  respondent's  vessel,  ran  into  the  second  one  head  on 
striking  her  abaft  the  main  rigging  and  causing  her  to  sink  in  half  to  three- 
quarters  of  an  hour,  it  appearing  that  the  colliding  vessel  had  no  lookout  on 
board,  but  had  previously  lowered  her  mainsail  in  order  to  take  in  reef,  in  which 
those  on  board  of  her  were  engaged  at  the  time  of  the  collision,  and  no  one  on 
board  of  her  saw  the  libellant's  vessel  when  she  tacked  or  when  she  was  in  stays, 
or  noticed  her  at  all  after  her  tacking  until  it  was  too  late  to  avoid- the  collision. 
It  was  held  that  the  collision  was  the  result  of  gross  carelessness  in  the  manage- 
ment of  the  respondent's  vessel. 

It  was  the  duty  of  the  respondent's  vessel,  knowing  as  the  master  did  that  there 
were  two  schooners  in  close  proximity  to  his  own,  knowing  also  as  he  must  have 
known  that  they  were  beating  out  their  tacks  and  would  probably  soon  come 
about  and  put  in  shore,  to  keep  watch  of  their  movements  and  to  notice  the 
change  of  course  of  the  second  vessel  in  season  to  port  his  own  helm  and  thus 
pass  under  the  second  vessels  stern. 

That  the  fact  that  the  hands  on  the  colliding  vessel  were  engaged  in  reefing  their 
mainsail  did  not  relieve  them  from  all  obligation  to  observe  the  most  common 
precautions  against  inflicting  an  injury  upon  a  neighboring  vessel  ahead,  espe- 
cially when  the  movements  of  that  vessel  were  precisely  what  ought  to  have 
been  anticipated. 

A  custom  of  the  sea  not  to  have  a  lookout  in  the  day  time  or  while  reefing  is  not  a 
reasonable  one,  sufficient  to  justify  the  absence  of  a  lookout  in  such  a  case  aa 
this. 

It  may  be  conceded  that  when  two  vessels  are  approaching  each  other,  the  one 
crippled,  and  the  other  in  good  manageable  condition,  it  is  the  duty  of  the  latter, 
if  possible,  to  give  way  to  the  former. 

When  the  owners  of  the  injured  vessel  brought  a  libel  in  personam  against  the 
general  owners  of  the  colliding  vessel,  including  the  master  of  the  latter  who 
'was  also  a  general  owner,  but  the  evidence  showed  that  the  colliding  vessel  was 
commanded,  sailed  and  exclusively  managed  by  said  master,  under  an  arrange- 


NEW  YORK  PRACTICE  REPORTS.     315 

Thorp  agt.  Hammond. 

merit  made  between  him  and  the  other  owners  whereby  be  bad  in  effect  l-ecoma 
the  charterer  of  the  vessel,  to  be  employed  on  his  own  account  without  the 
management,  control,  restraint  or  possession  of  the  other  owners;  ihe  said 
master  and  part  owner  sailing  the  vessel  on  shares,  hiring  his  own  crew,  paying 
and  victualing  them,  paying  half  port  charges,  retaining  half  the  net  freight  after 
the  port  charges  were  taken  out,  and  paying  to  the  general  owners  the  other 
half:  It  was  held  that  such  master  was  the  owner  pro  hat  vice,  and  liable  for 
said  damages  in  the  suit  brought  as  aforesaid. 

The  master  in  question  is  the  charterer  of  the  vessel  in  question,  and  as  such  by  the 
5th  section  of  the  act  of  March  3,  1851 ,  (9  Statates  at  Large,  p.  635),  he  is  regarded 
as  the  owner  and  responsible  for  the  tortious  acts  of  the  vessel. 

Where  the  libel  avered  that  all  the  respondent's  were  the  owners  at  the  time  of  the 
collision,  but  did  not  set  out  whether  they  were  general  or  special  owners,  it  was 
held  that  such  Averment  was  unnecessary,  for  it  is  immaterial  to  their  liability 
whether  they  were  one  or  the  other  if  they  had  possession  and  control  of  the 
vessel.  It  is  the  ownership  which  determines  the  liability,  and  an  averment  of 
the  mode  in  which  ownership  was  acquired  would  be  superfluous. 

The  fact  that  others  who  were  the  general  owners  of  the  colliding  vessel  are  united 
as  co  defendants  with  the  owner  pro  hoe  vice,  does  not  bar  the  libellaut's  right  to 
recover  against  the  latter.  The  libel  is  for  a  tort,  and  tort  leasers  are  jointly  and 
severally  responsible. 

The  common  law  rule  that  where  several  are  sued  as  joint  tort  leasers,  there  may 
be  a  recovery  against  one  alone,  against  more  than  one  or  less  than  the  whole 
number,  applies  also  in  admirality. 

It  is  in  accordance  with  admirality  practice  to  decree  against  one  of  several  respond- 
ent's to  a  libel  for  a  tort,  and  to  discharge  the  others. 

On  the  point  that  though  the  master  was  under  the  arrangement  afores.-iid  the 
special  owner,  yet  the  general  owners  were  liable  for  the  torts  committed  by  the 
schooner  while  she  was  thus  let  to  charterer,  this  court  were  evenly  divided. 

Before  Ch.  J.  CHASE  and  other  justices,  Justice  NELSON 
absent. 

November,  1871. 

THIS  was  an  action  in  personara  in  admiralty  to  recover  for 
damages  sustained  by  the  libellant's  as  owners  of  the 
schooner  Three  Brothers,  which  was  sunk  by  a  collision  with 
the  schooner  E.  H.  Huntlcy  off  the  coast  of  New  Jersey  on 
the  12th  February,  I860. 

The  libellant's  in  their  libel  alleged  as  follows,  viz :  "  That 
about  8  o'clock,  A.M.,  of  February,  12th,  1860,  the  Brothers 
had  arrived  within  about  eighteen  miles  of  the  Highlands  of 
Neversink,  on  her  voyage  to  the  port  of  New  York,  and  was 
running  closehauled  on  a  course  off  a  little  east  of  north,  but 
a  short  distance  from  the  shore.  The  Huntlcy,  a  smaller 
vessel  and  equally  heavily  laden,  was  running  at  the  same 
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time,  bound  for  the  port  of  New  York,  in  the  same  general 
direction,  but  a  little  further  from  the  shore  and  in  advance 
of  the  Brothers.  A  third  schooner,  the  William  Capes, 
heavily  laden  with  wood  was  running  in  the  same  general 
direction,  bound  for  the  port  of  New  York,  and  a  quarter  a 
mile  ahead  of  the  Huntley. 

The  said  three  schooners  were  sailing  in  that  way  from 
about  8  o'clock,  A.  M.,  until  9  o'clock,  A.  M.,  the  wind  being 
northwest  and  blowing  freshly.  That  about  9  o'clock,  A.M., 
the  wind  shifted  more  to  the  north,  viz.,  N.  N.  W.,  and 
increasing  in  force ;  both  the  Brothers  and  the  Huntley 
clewed  down  their  foretopsails,  and  falling  off  a  little  from 
the  land  sailed  on  an  offshore  tack,  a  little  to  the  east  of 
their  former  course,  on  which  they  ran  about  two  miles. 
Then  the  Huntley  stood  about  and  ran  in  for  land.  The 
Brothers  in  order  to  avoid  a  collision  also  stood  about  in  for 
land  |  the  Huntley  at  that  time  being  about  two  hundred 
yards  distant  and  passing  the  Brothers  to  the  windward, 
when  about  a  fourth  of  a  mile  from  the  shore  both  the 
Huntley  and  the  Brothers  went  about  to  stand  offshore ;  the 
Huntley  began  to  lower  and  reef  her  mainsail ;  the  Brothers 
passed  the  Huntley  to  the  leeward  under  three  full  sails  close 
to  the  wind.  The  Brothers  proceeded  on  her  offshore  tack 
until  she  reached  the  heavy  sea  which  was  running  about 
two  miles  from  land,  and  she  beat  on  her  tack  when  she  met 
the  schooner  William  Capes  who  had  just  turned  about 
from  an  off  to  an  inshore  tack,  to  avoid  a  collision  with  her 
and  also  the  heavy  sea  and  wind  offshore,  the  Brothers  also 
came  about  to  stand  in,  at  that  time  the  Huntley  was  one 
point  off  the  weather-quarter  of  the  Brothers,  and  about  six 
hundred  yards  astern  of  her.  Immediately  after  the  Brothers 
had  come  about  and  before  she  had  gathered  sufficient  head- 
way to  be  manageable,  the  Huntley  going  five  knots  an  hour 
carelessly  and  wrongfully  ran  into  the  Brothers  striking  the 
latter  on  her  larboard-quarter,  about  six  feet  forward  of  the 
cabin-house  with  such  force  that  she  sunk  in  about  twenty 
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minutes,  &c.,  &c.  ***** 

During  all  that  time,  the  Huntley  was  beating  out  her 
long  offshore  tack  being  one  on  which  she  was  when  the 
collision  occurred,  all  hands  on  board  of  her  were  occupied  in 
reefing  the  mainsail,  and  she  had  no  one  on  the  lookout  from 
the  lowering  her  mainsail  until  she  ran  into  the  Br -other •.<?, 
and  the  Huntley  took  no  steps  to  avoid  the  Brothers,  until 
the  Huntley  was  directly  upon  her,  and  it  was  too  late  to 
keep  off  or  come  about.  The  collision  occurred  from  the 
negligence  of  those  on  the  Huntley  in  running  directly  towards 
the  Brothers,  instead  of  coming  about  or  keeping  off  to  avoid 
her,  and  in  not  seeing  the  Brothers  long  enough  before  the 
collision  to  allow  her  to  come  about  or  to  keep  off,  and  in 
not  keeping  a  proper  lookout,  and  in  not  having  sufficient 
men  on  board  to  manage  the  said  vessel  safely  and  pru- 
dently. The  owners  of  the  Huntley,  set  up  these  defenses. 

1st.  That  the  parties  sued  as  owners  of  the  vessel,  were 
in  fact,  only  general  owmers  of  the  said  vessel,  and  that  at  the 
time  of  the  collision  the  said  vessel  was  commanded,  sailed 
and  exclusively  managed  by  the  respondent,  Samuel  S.  Ham- 
mond, under  and  by  virtue  of  an  agreement  made  between 
him  and  the  general  owners  to  the  effect,  that  he  Hammond 
was  to  have  entire  control  and  management  of  the  said 
schooner,  as  charterer  on  and  for  his  own  account  by  means 
of  which  he  became  and  was  the  owner  pro  hae  vice  of  said 
schooner  at  the  time  of  the  collision,  and  alone  responsible 
for  the  consequences  thereof. 

2d.  That  the  entire  value  of  the  E.  H.  Huntley,  did  not 
exceed  $5,000,  and  her  freight  was  $424,  she  was  also  dam- 
aged $350. 

3d.  On  the  merits,  that  the  Brothers  was  in  fault  herself. 

1.  In  not  beating  out  her  tack. 

2.  In    improperly  turning  about  when  the  Capes  turned 
about  whereby  with  a  slight  variation  of  her  helm  she  could 
have  easily  passed  under  the  stern  of  the  Capes. 

3.  That  when  the  Brothers  turned  about  on  the  inshore 
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tack  its  direction  was  across  the  Iluntlcy's  bow,  she  knew 
full  well  that  the  Huntletfs  crew  were  engaged  in  reefing 
her  mainsail  by  reason  of  which  she  was  in  a  crippled  con- 
dition, and  the  Brothers  in  utter  disregard  of  the  rights  and 
condition  of  the  Huntley,  placed  herself  in  such  a  position  as 
to  render  a  collision  inevitable. 

The  cause  was  tried  in  1863,  before  the  Hon.  W.  D. 
SHIPMAN,  the  district  judge  of  the  district  of  Connecticut  at 
that  time  holding  the  district  court  in  New  York,  for  his 
Honor  the  late  Judge  BETTS. 

A  great  deal  of  testimony  was  taken  and  read  on  the  trial, 
and  the  cause  was  argued  on  pleadings  and  proofs  by  Mr. 
E.  C.  Benedict  for  the  libellant,  and  by  Mr.  R.  H.  Huntley 
for  the  respondents,  Judge  SIIIPMAN  dismissed  the  libel,  with 
costs,  and  delivered  the  following  opinion. 

SHIPMAN,  D.  J. — The  libellants,  owners  of  the  schooner, 
Brothers,  have  brough  this  suit  in  "personam  against  the 
respondents  Samuel  S.  Hammond,  Edmund  Hammond,  Jacob 
Smith,  Charles  Gillett,  Bewster  Terry,  Charles  Pirn,  Alfred 
Pirn  and  Hiram  Sell,  owners  of  the  schooner  CR.  H.  Huntley  J 
to  recover  damages  suffered  by  the  former  in  a  collision  with 
the  latter,  off  the  Jersey  shore,  in  February,  1860.  The 
libel  alleges  unskillfulness  and  neglect  in  the  management  of 
the  Huntley  as  the  cause  of  the  collision.  Samuel  S.  Ham- 
mond the  captain  of  the  Huntley,  was  on  board  and  had 
charge  of  her  at  the  time  of  the  collision.  He  was  a  part 
owner.  I  think  it  is  shown  by  the  proofs,  that  he  had  the 
exclusive  possession  and  control  of  the  Huntley,  and  that  he 
manned,  victualled  and  navigated  her  at  his  own  expense. 
Such  being  the  case,  he  must  be  deemed  a  charterer  within 
the  meaning  of  the  act  of  congress  approved  March  3,  1851, 
which  exempts  the  owners  from  personal  liability  and  leaves 
the  injured  party  to  seek  his  remedy  against  the  colliding 
vessel,  and  those  who  carelessly  and  unskillfully  handled  her. 
Samuel  S.  Hammond  her  captain  is  sued  merely  as  a  part 
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owner,  and  not  as  the  charterer,  wrong  doer,  or  active  cause 
of  the  disaster.  His  liability  is  placed  by  the  libel  on  the 
same  ground  as  that  of  the  other  owners,  and  the  suit  must, 
therefore,  stand  or  fall  as  to  all  the  respondents.  I  think, 
the  statute  a  bar  to  the  suit  in  this  form. 

Let  a  decree  be  entered  accordingly,  dismissing  the  libel, 
with  costs." 

From  this  decision  appeal  was  taken  to  the  circuit  court, 
and  was  argued  in  May  term,  J 866,  before  Hon.  SAMUEL 
NELSON,  by  Mr.  R.  D.  Benedict,  for  the  libellants,  and  by 
Mr.  Huntley  for  the  respondents.  The  learned  circuit  j  udge 
affirmed  the  decree  below  but  delivered  no  opinion. 

From  the  decision  of  the  circuit  judge  appeal  was  taken 
to  the  supreme  court  of  the  United  States. 

The  petition  of  appeal  from  the  order  of  the  circuit  court 
affirming  the  order  of  the  district  court  in  favor  of  the  res- 
pondents, was  filed  in  June,  1S67.  .  Citation  thereon  was 
issued  on  the  19th  June,  1867,  returnable  on  the  1st  monday 
of  December,  1867,  but  was  not  marked  filed  by  the  clerk 
of  the  supreme  court,  nor  docketed  until  December,  27th 
1869,  because  a  fee  bond  for  the  clerk's  costs  as  required  by 
rule  10  of  the  supreme  court  did  not  accompany  the  tran- 
script, and  there  being  no  name  of  any  counsel  of  the 
supreme  court  on  the  papers,  the  clerk  could  not  find  out 
to  whom  to  give  notice  of  the  said  omission.  As  soon  as  he 
ascertained  the  counsel's  name,  the  clerk  gave  notice  to  him 
of  the  omission  to  file  the  said  fee  bond,  whereupon  such 
counsel  caused  the  clerk's  fee  bond  to  be  filed.  The  cause 
was  not  docketed  until  a  subsequent  term,  but  at  the  time 
of  the  argument  had  'been  on  the  calendar  over  two  terms 
without  any  motion  on  the  part  of  the  appellee  to  dismiss. 

R.  H.  HUNTLEY,  for  the  respondents. 

In  the  opening  of  the  argument,  took  a  preliminary  objec- 
tion, that  the  supreme  court  has  no  jurisdiction  to  entertain 
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this  appeal,  because  the  transcript  of  the  record  was  not  filed 
in  this  court  at  the  term  next  succeeding  the  appeal. 

The  appeal  was  taken  in  June  1867,  arid  the  transcript 
of  the  record  was  filed  in  this  court  December  27th,  1809. 

Steamer  Virginia  agt.  Wests,  et  al,  (19  How.,  182).  In 
that  case  it  was  held,  that  where  appeal  is  taken  to  this  court 
the  transcript  of  the  record  must  be  filed,  and  the  case  dock- 
eted at  the  term  next  succeeding  the  appeal  Edmonson  agt. 
Bloomshere  (7  Wall,  306). 

"  Here  it  was  held,  that  if  it  is  apparent  from  the  record, 
that  this  court  has  not  acquired  jurisdiction  of  a  case  for 
want  of  proper  appeal  or  writ  of  error,  it  will  be  dismissed 
although  neither  party  ask  it,  and  that  an  appeal  or  writ  ot 
error  which  does  not  bring  to  this  court  a  transcript  of  the 
record,  before  the  expiration  of  the  term  to  which  it  is  re- 
turnable is  no  longer  a  valid  appeal  or  writ,"  that  if  no 
transcript  is  filed  in  this  court  at  the  term  next  succeeding 
the  allowance  of  the  appeal,  it  has  lost  its  validity. 

The  same  was  held  in  the  cases  (The  Lucy,  8  Wall.,307  ; 
Villaboles  agt.  U.  S.,  6  How.,  81;  U.  S.  agt.  Curry,  6 
How.,  306  ;  Mesaagt.  U.  /S.,  2  Black,  721  ;  Castro  agt.  U. 
S.,  3  Wall,  46). 

Mr.  McMAHON,  for  the  libellants. 

In  answer  to  this  objection,  argued. 

A.  jurisdiction  was  acquired  by  this  court  by  the  return 
to  the  clerk  of  this  court  of  the  transcript  duly  certified  with- 
in two  days  after  the  return  day  of  the  citation,  and  by 
leaving  same  with  him. 

(a.)  The  omission  to  give  him  his  fee  bond  for  his  costs, 
as  required  by  rule  10,  was  a  mere  practice  matter. 

(b.)  The  appellants  gave  the  regular  bond  on  appeal  to 
stay  execution  below,  but  unfortunately  from  inadvertence 
neglected  to  give  the  clerk's  bond  for  fees,  under  rule  10. 

In  Seymour  agt.  Freer,  (5   Wall,  822),  it  is  held,  that 
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where,  through  a  mistake  or  accident  no  bond  or  a  defective 
one  has  been  filed,  the  court  will  not  dismiss  the  appeal 
except  on  failure  to  comply  with  the  order  to  give  the 
proper  security  within  a  reasonable  time. 

(c.)  This  cause  has  been  on  the  calendar  for  two  years  after 
such  bond  was  given,  yet  the  appelle  has  made  no  motion 
to  dismiss  the  appeal. 

In  Dillingham  agt.  Skein,  (Hemp's  Rep.,  181,)  it  was  held 
that  the  want  of  an  appeal  bond  does  not  affect  the  jurisdic- 
tion; it  is  waived,  if  the  party  appear  and  do  not  object  at 
the  proper  time. 

(d.)  Where  no  appeal  bond  was  given  on  a  motion  to  dis- 
miss, time  will  be  given  to  give  security  for  costs  (Anson  agt. 
Blue  It.  R.,  23  Hotv.,  p.  I). 

(e.)  And  a  defective  appeal  bond  may  be  supplied  at  any 
time  before  the  case  is  finally  acted  on  (Deen  ngt.  Hemphill, 
Hemp,  p.  181). 

Now  the  present  transcript  handed  to  the  court  shows  that 
it  was  filed  on  27th  December,  1869,  yet  in  light  of  the 
above  facts  that  is  a  clerical  error,  and  this  court  could 
never  see  to  correct  it.  In  Woodward  agt.  Brotvn,  (13  Peters^ 
p.  1),  it  was  held  that  a  clerical  error  in  the  transcript  of  the 
record  may  be  amended  in  the  appellate  court  on  the  clerk's 
certificate  without  a  ccrtiorari. 

A  clerical  mistake  in  the  entry  of  judgment  in  error  may 
also  be  amended,  even  at  a  subsequent  term,  the  mandate 
not  having  been  filed  (Bank  of  Kentucky  agt.  Wistar}  3 
Peters,  p.  431). 

This  court  have  the  power,  for  the  purposes  of  exact 
justice,  to  direct  their  clerk  to  re-endorse  the  transcript  of  the 
record  returned  in  this  court  as  filed,  of  the  exact  time  it 
was  handed  to  the  clerk,  viz.,  December  9,  1867,  which  was 
in  ample  time. 

The  chief  justice  after  consultation  with  his  brethren 
directed  the  argument  to  proceed,  saying  that  a  portion  of 
the  court  considered  the  objection  under  the  facts  presented 
VOL.  XLII.  21  2 
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as  untenable,  and  the  other  members  of  the  court  considered 
that  the  appellees  had  taken  the  objection  at  too  late  a 
period  and  thereby  waived  it.  The  argument  then  pro- 
ceeded : 

Mr.  McMahon  for  the  libellants  and  appellants  on  the 
points  as  to  the  liability  of  the  general  owners  as  defined  by 
the  local  law  of  New  York,  wherein  all  the  parties  resided, 
cited  and  commented  on  the  following  cases,  viz  :  Saxton  agt. 
Read,  Lalor's  Supplement  to  Hill  &  Denios,  N.  Y.  Hep.,  p. 

323  ;  Kernel  agt.  Kirk,  37  Sari.,  N.  Y.  Rep.  p.  113.     Same 
case  on  appeal  in  New  York  court  of  appeals,  and  reported 
in  32  Howard's  N.  Y.  Prac.  Heps.,  p.  269 ;  McCrcady  agt. 
Thome,  49  Barb.  N.  Y.  Heps.  p.  438 ;  Basse.tt  agt.  Croicell, 
3  Robts.  N.  Y.  Sup.  Ct.  Reps.,  p.  72  ;    Vose  agt.  Cockroft,  45 
Barb.  Sup.  Ct.  Reps.,  p.  58  ;  Sayer  agt.   Nichols,  1  Daly's 
N.  Y.  Com.  Pleas  Reps.,  p.  1  ;  Kohler  agt.  Wright.  7  Bos.  N. 
Y.  Reps.,  p.  318 ;   Sirns  agt.  Howard,  40  Maine,  276.     On 
the  same  liability  as  defined  by  the  general  admiralty  law  the 
counsel  referred-  to.     2  Kent's  Comt.  (6th  ed.),  p.  217;   the 
Volont,  1  Notes  of  Cases,  508 ;  the   Mary  Caroline,  3  W. 
Rob.,  106;  6  Notes  of  cases,  538,  539;  Scottin  agt.  Stanley, 
1  Dallas,  129;  8  Wheat,  632,  633  ;  8  Crunch,  39  ;  Act  of 
Congress,  March  '3d,  1S51,  Sees.  3  and  5,  9,  Stat.  at  Large, 
p.  635;    Walker   agt.    Boston    Ins.    Co.,    14    Gray,    288; 
Allen  agt.  Mackay^  6  Law  Hep.  686  ;  1  Sprague,  219  ;  Spring 
agt.  Haskel,  14  Gray,  R.  309  ;  Hill  agt.  The  Golden  Gate,  5 
Am.  L.  R.,  142,   146,   147  ;    8.   C.,  1  Ncwlerry's  Adm.  R., 
308;  The  Vroiv  Judith  Volltritz,  1  C.  Rob.,  151  ;    U.  S.  agt. 
The    MaleJc  Adhcl,  2    How.   U.    S.,   C.    R.  p.    234;    The 
Columbia  MeeJcs,  Ibid.,  156  ;  The  Druid  Norton,  1  W.  Rob. 
399  ;  Story  on  Part,  sec.  440.) 

On  the  liability  of  joint  tort  feasors,  both  in  admiralty  and 
at  common  law  (Low  agt.  Mumford,  1 4  Johns.,  426 ; 
Ruitgen  agt.  Kanouse,  1  Wash.  C.  C.  R.  168;  Milne  agt. 
Hecker,  3  McLean,  212 ;  Conner  agt.  Cockerill,  4  Cranch, 
Cir.  Ct.  R.,  3  ;  Newell  agt.  Norton,  3  Wall,  266 ;  Smith 
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agt.  Creole  &  Sampson,  2  Watt  Jr.  Ct.  R.,  485  ;  (jJiacc  agt. 
Crary,  24  How.  N.  Y.  Pr.  Hep.,  159.) 

On  the  general  merits  of  the  case  Mr.  McMahon  cited  and 
commented  on  (  Whittridge  agt.  Dill,  23  How.  Rep.  448  ; 
The  Catherine  agt.  Dickinson,  17  How.,  170.) 

Mr.  Huntley  on  the  liability  of  the  general  owners  cited 
and  commented  on  (Lyman  agt.  Redman,  23  Maine,  289  ; 
Hallet  agt.  Columbian,  Ins.  Co.,  8  Johns.,  272  ;  Clendaniel 
agt.  Tuchcrman,  17  Barb.,  184;  Tuclterman  agt.  Brotvn, 
17  JBarft.,  191  ;  ITc  Cabe,  .agt.  Doe,  2  j£  D.  Smith,  64  j 
Sherman,  agt.  Fream,  30  Barb.,  481  ;  Baker  agt.  HucJcins, 
5  Gray,  Mass.,  59G  ;  Sproat  agt.  Donnell,  26  Maine,  186  j 
Mantor  agt,  Holmes,  10  Mctcalfe,  402  ;  Naslin  Parker,  38 
Maine  489  ;  Lincoln  agt.  Wright,  23  Penna,  State  E.  p. 
76  |  TTc66  agt.  P/erce,  1  Curb's,  6T.  C.  J?.?  104  ;  Thomas  agt. 
Osbornc,  19  //ow.,  22.) 

On  the  general  merits  of  the  collision,  Mr.  Huntley 
cited  and  commented  on  the  (Osprey,  1  Sprague,  245,  255  ; 
Steamer  Oregon  agt.  .Seed,  IS  How.,  570;  T7w  Pacific,  1 
Ncwberry  Admy.,  29;  T7te  Clcrmord,  2  Curtis,  C.  C.,  363; 
Clapp  ugt.  Young,  1  Sprague,  40,  44;  Steamtug  Wm., 
Young,  Olcott,  41,  42;  Steamferry,  181,  Relief,  107;  27*<> 
Columbus,  Abb.  Adm.,  388;  TAe  jBr^  £"wj%  OZco^,  132; 
affirmed,  1  Blatch.,  236  ;  1  Parsons,  Maritime  Law.,  191, 
192  ;  T/te  Steamboat  Anglo  Norman,  1  Newberry  Ad.  494; 
T/<e  Bcllville  Id.,  500;  Steamboat  New  York  agt.  .Rea,  IS 
Hoiv.,  223,  224  ;  Norbell  agt.  Steamboat,  Keystone  Slate,  9 
.V.  F.  Lc</.  Ofe.,  289.) 


;f,  STRONG,  J.  —  This  was  a  case  of  collision  on 
•which  the  libellants  impleaded  the  respondents  personally 
as  owners  of  the  schooner  7?.  //.  Huntley.  The  libel  avered 
that  on  the  12th  day  of  February,  1860,  the  schooner  Brothers 
owned  by  the  libellants,  was  negligently  run  into  and  sunk 
on  the  high  seas,  by  the  R.  H.  Huntb:y  in  consequence  of  the 


324:  NEW  YORK  PRACTICE   REPORTS. 

Thorp  agt.  Hammond. 

mismanagement  of  those  on  board  the  Huntliy,  and  in  charge 
of  her. 

The  manner  in  which  the  collision  occurred  as  we  gather 
from  the  evidence,  was  as  follows.  On  the  morning  of  the 
day  above  mentioned,  three  schooners,  the  William  Capes, 
the  Brothers,  and  the  R.  H.  Huntley,  all  bound  for  New 
York,  were  proceeding  up  the  New  Jersey  coast,  not  far 
below  Sandy  Hook.  They  were  all  heavily  laden,  and  sail- 
ing close-hauled,  having  the  wind  about  north  northwest 
blowing  fresh  and  fitfully.  The  general  direction  of  their 
courses  was  about  the  same.  The  vessels  were  near  each 
other,  the  Capes  in  advance  and  the  Huntley  next.  After 
sailing  thus  from  eight  in  the  morning  until  after  nine,  the 
wind  having  veered  more  northwardly,  ah1  the  schooners 
tacked  toward  the  northeast,  thus  standing  off  shore. 

When  the  Huntley  tacked  to  stand  out,  she  lowered  her 
mainsail  in  order  to  take  in  reefs,  but  the  Capes  and  the 
Brothers  continued  to  carry  the  same  sail  they  had  carried 
before.  In  consequence  of  this,  the  Brothers  passed  the 
Huntley ',  though  on  the  leeward  side  running  at  the  speed 
of  seven  or  eight  knots,  while  the  speed  of  the  Huntley  was. 
only  four  or  five.  Ah1  the  vessels  ran  on  the  off  shore  tack 
some  fifteen  or  twenty  minutes,  which  carried  them  about 
two  miles  out  to  sea.  The  Capes  then  went  about  and 
stood  in  shore  on  her  starboard  tack,  the  Brothers  following 
very  soon  after,  but  before  the  latter  could  gather  headway, 
after  tacking,  the  Huntley  ran  into  her  head  on  striking  her 
abaft  the  main  rigging,  and  causing  her  to  sink  in  half  or 
three  quarters  of  an  hour. 

All  the  witnesses  agree,  that  when  the  Brothers  tacked 
to  stand  in  shore  the  Huntley  was  astern,  though  they  differ 
respecting  the  distance  at  which  she  was  astern.  The  evi- 
dence, however  satisfactorily  establishes  that  it  was  not  less 
than  five  or  six  hundred  yards,  the  Huntley  being  slightly  to 
the  windward. 

It  is  also  clearly  proved,  that  there  was  no  lookout  on  the 
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Ifuntley,  that  no  one  on  board  of  her  saw  the  Brothers 
when  she  tacked  or  when  she  was  in  stays,  or  noticed  her 
at  all  after  her  tacking  until  it  was  too  late  to  avoid  the 
collision. 

Though  hailed  from  the  Brothers,  and  told  to  keep  off,  no 
attention  was  given  to  the  hail.  The  evidence  also  leaves  no 
doubt,  that  had  those  in  charge  of  the  Huntley  been  watch- 
ful, had  they  seen  the  Brothers  when  she  went  about,  it 
would  have  been  entirely  in  their  power  by  porting  their 
helm  to  pass  under  the  Brother's  stern. 

It  is  plain,  therefore,  that  the  collision  was  the  result  of 
gross  carelessness  in  the  management  of  the  Huntley.  Know- 
ing as  the  master  did,  that  there  were  two  schooners  in  close 
proximity  to  his  own,  knowing  also  as  he  must  have  known, 
that  they  were  beating  out  their  tacks,  and  would  probably 
soon  come  about  and  put  in  shore,  there  can  be  no  excuse 
for  his  failure  to  keep  watch  of  their  movements  and  to  notice 
the  change  of  course  by  the  Brothers  in  season  to  port  his 
helm  and  thus  pass  under  her  stern.  That  the  hands  on  the 
Huntley)  were  engaged  in  reefing  the  mainsail,  certainly  did 
not  relieve  her  from  all  obligation  to  observe  the  commonest 
precautions  against  inflicting  an  injury  upon  a  neighboring 
vessel  ahead,  especially  when  the  movements  of  that  vessel 
were  precisely  what  ought  to  have  been  anticipated. 

The  respondents,  however  insist,  that  it  is  a  custom  of  the 
sea  not  to  have  a  lookout  in  the  day  time,  or  while  reefing, 
and  they  have  produced  witnesses  to  prove  such  a  custom. 
But  the  evidence  falls  far  short  of  showing  that  such  a, 
vMistom  exists  generally,  and  if  it  were  proved,  it  would  not 
be  a  reasonable  one  sufficient  to  justify  the  absence  of  a 
lookout  in  such  a  case  as  this  when  the  Iluntlcy  was  in 
close  proximity  to  two  other  vessels,  both  beating  to  the 
windward,  and  one  of  them  at  least  expected  soon  to  cross 
her  bow.  It  has  not  been  claimed,  that  the  collision  was 
the  result  of  inevitable  accident  without  fault,  bur  the  res- 
pondents contend,  that  it  was  due  to  the  mismanagement 
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of  the  Brothers  rather  than  to  that  of  the  Huntley.  Their 
argument  is,  that  the  Brothers  was  under  full  sail  and  per- 
fectly controllable  while  the  Huntley  being  under  head  sails 
only  with  her  hands  engaged  in  reefing,  was  a  crippled  vessel 
and  therefore,  one  to  be  favored.  Hence  it  is  inferred,  that 
it  was  the  duty  of  the  Brothers  to  keep  out  of  the  way.  It 
may  be  conceded,  that  when  two  vessels  are  approaching 
each  other,  the  one  crippled  and  the  other  in  good  manage- 
able condition,  it  is  the  duty  of  the  latter  if  possible  to  give 
way  to  the  former.  But  the  Huntley  can  in  no  sense  be  said 
to  have  been  a  crippled  vessel.  She  was  running  freely  on 
her  off  shore  tack,  four  or  five  knots  an  hour,  wit1*  her  fore- 
sail and  jib  set.  She  obeyed  her  helm  perfectly,  and  though 
she  may  not  have  been  able  to  corne  about  as  easily  as  she 
would  had  her  mainsail  been  set,  there  was  riot  the  slightest 
difficulty  in  the  way  of  her  taking  care  of  herself,  and  avoid- 
ing collision  with  other  vessels.  The  most  obvious  manoeuvre 
that  of  porting  her  helm  was  not  embarrassed  at  all  by  the 
fact,  that  her  mainsail  was  not  spread.  It  is  further  urged, 
that  the  Brothers  had  not  beaten  out  her  tack  when  she  came 
about,  and  hence,  that  her  putting  her  helm  down,  and  turn- 
ing inshore,  when  she  did,  wa^  a  fault  which  by  throwing 
her  in  the  way  of  the  Huntley,  caused  the  disaster.  Was  it, 
however,  a  fault  ?  It  is  by  no  means  clear  from  the  evidence, 
that  the  Brothers  had  not  beaten  out  her  tack  fully.  On  the 
contrary,  the  evidence  that  she  had,  appears  to  us  to  pre- 
ponderate. But  whether  she  had  or  not  it  is  fully  proved, 
that  her  coming  about  when  she  did  was  rendered  proper  if 
not  necessary,  by  the  fact,  that  the  Capes  changed  to  the 
starboard  tack.  The  Capes  was  the  leading  vessel  and  while 
it  is  possible,  that  the  Brothers  might  have  ported  her  helm 
and  gone  astern  of  her,  it  is  obvious,  that  the  safer  course 
was  to  tack  when  the  Capes  tacked,  and  there  was  no  reason 
to  apprehend,  that  the  Huntley  following  astern  at  the  dis- 
tance of  five  or  six  hundred  yards,  and  very  little  if  at  all  the 
windward  would  be  embarrassed  by  her  tacking.  She  had 
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passed  the  Hunttey  close  on  the  latter's  lee  side  at  a  distance 
of  not  more  than  one  hundred  yards  and  the  Huntlcy  carry- 
ing on  her  foresail  and  jib  had  been  constantly  falling  off  to 
the  leeward.  Abundant  sea  room  was,  therefore,  left  for  the 
following  vessel.  It  required  only,  that  the  Huntley's  helrn 
should  be  ported  half  a  point  to  carry  her  safely  pasr  the 
Brothers.  We  think,  therefore,  the  whole  fault  of  the 
collision  is  justly  chargeable  to  the  Huntley.  It  remains  to 
inquire  whether  the  respondents  or  any  of  them  are  personally 
responsible  for  the  injury.  They  were  all  general  owners  of 
the  schooner  at  fault  at  the  time  when  the  collision  occurred, 
but  the  evidence  shows,  that  she  was  commanded  sailed  and 
exclusively  managed  by  Samuel  S.  Hammond  one  of  them 
under  an  arrangement  made  between  him  and'  the  other 
owners  whereby  he  had  in  effect  become  the  charterer  of 
the  vessel  to  be  employed  on  his  own  account  without 
the  management,  control,  restraint  or  possession  of  the  other 
owners.  He  sailed  the  vessel  on  shares,  hiring  his  own 
crew,  paying  and  victualling  them,  paying  half  the  port 
charges,  retaining  half  the  net  freight  after  the  port  charges 
were  taken  out  and  paying  to  the  general  owners  the  other 
half.  It  is  clear,  therefore,  that  he  must  be  considered  as 
having  been  the  owner  pro  hac  vice.  This  accords  with  the 
authorities  generally  (HaUett  agt.  The  Columbian  Ins.  Co., 
8  Johns. j  272;  Webb  agt.  Pierce,  \  Curtis  C.  C.,  104; 
Thomas  agt.  Osbome,  19  How.,  22;  See  also,  act  of  Congress 
<)f  March  3,  1851,  sec.  5,  9,  Stat.  at  Large,  636.)  Not- 
withstanding this,  however,  and  though  Samuel  S.  Ham- 
mond was  the  special  owner,  it  has  been  contended  on  be- 
half of  the  libellants,  that  all  the  general  owners  are  liuble 
for  the  torts  committed  by  the  schooner  while  she  was 
thus  let  to  charter.  The  circuit  court  was  of  opinion,  that 
they  are  not,  and  this  court  is  equally  divdied  upon  the 
question.  But  we  are  ah1  of  opinion,  that  the  owner  pro  hac 
vice  is  liable,  and  that  he  may  be  charged  in  this  proceeding. 
The  court  below  held,  that  he  had  been  sued  merely  as  a 
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part  owner  not  as  the  charterer,  wrong  doer  or  active 
cause  of  the  disaster,  and  that  as  his  liability  was  placed  by 
libel  on  the  same  ground  as  that  ol  the  other  owners,  the 
suit  must  stand  or  fall  as  to  all  the  respondents,  and  they 
held  the  act  of  March  3,  1851,  a  bar  to  the  suit  in  the  form 
in  which  it  had  been  brought.  The  court,  therefore,  dis- 
missed the  libel.  This,  we  think,  was  an  error.  The  act 
of  1851,  enacts,  that  the  charterer  or  charterers  of  any  ship 
or  vessel  in  case  he  or  they  shall  man,  victual  and  navigate 
such  vessel,  at  his  or  their  own  expense,  or  by  his  or  their 
own  procurement,  shall  be  deemed  the  owner  or  owners  of 
such  vessel  within  the  meaning  of  the  act  (sec  5.)  The  pre- 
vious section  had  declared,  what  shall  be  the  liability  of 
owners  for.  collisions.  Samuel  S.  Hammond,  therefore,  is  to 
be  regarded  as'  the  owner,  because  the  charterer  and  as  such 
responsible  for  the  tortious  acts  of  the  vessel.  If  the  other 
general  owners  are  not,  he  is,  the  libel,  it  is  true,  avers, 
that  all  the  respondents  were  owners  at  the  time  of  the 
collision. 

It  does  not  set  forth,  whether  they  were  general  or  special 
owners,  such  an  averment  was  unnecessary,  for  it  is  im- 
material to  their  liability  whether  they  were  one  or  the  other, 
if  they  had  the  possession  and  control  of  the  vessel.  It  is  the 
ownership  which  determines  the  liability  and  an  averment 
of  the  mode  in  which  ownership  was  acquired,  would  be 
superfluous.  Had  Samuel  S.  Hammond  been  sued  alone  as 
he  might  have  been,  the  libel  need  not  have  averred  more 
respecting  his  ownership  than  is  averred  now.  It  would  have 
been  of  no  importance  to  set  out  whether  he  became  owner 
by  purchase  of  the  schooner  or  by  bequest,  or  by  charter 
party,  for  his  liability  would  have  been  as  fixed  in  such  case 
as  in  the  others,  nor  does  the  libel  in  this  case  charge 
general  ownership  as  distinguished  from  ownership  pro  liac 
vice,  or  ownership  as  defined  by  the  statute.  There  is 
nothing  then  in  the  structure  of  the  libel  which  stands  in  the 
way  of  a  recovery  against  Samuel  S.  Hammond  as  owner, 
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unless  it  be  that  others  are  also  sued  with  him.  And  surely 
that  is  no  bar  to  a  recovery  against  him.  The  libel  is  for  a 
tort,  and  tort  feasors  are  jointly  and  severally  responsible. 
At  common  law,  when  several  are  sued,  there  may  be  a 
recovery  against  one  alone  or  against  more  than  one  and  less 
than  the  whole  number.  We  know  of  no  reason  for  a 
different  rule  in  admiralty,  and  it  is  in  accordance  with  ad- 
miralty practice  to  decree  against  one  or  several  respondents 
to  a  libel  for  a  tort,  and  to  discharge  the  others  (Newell  agt. 
Norton  and  Ship,  3  Wall.,  257  ;  Smith  agt.  The  Crede  and 
Sampson,  2  Wall,  C.  C.,  485). 

Our  opinion,  therefore  is,  that  even  if  the  libel  was  rightly 
dismissed  as  to  all  the  respondents  except  Samuel  S.  Ham- 
mond, the  libellants  are  entitled  to  a  decree  against  him. 

The  decree  of  the  circuit  court  is  reversed,  and  the  record 
is  remitted  with  instructions  to  order  a  reference  to  ascertain 
the  damages  and  to  decree  that  the  libellants  recover  against 
Samuel  S.  Hammond. 
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SUPREME    COURT. 
HELEN  M.  ELDERKIN  agt.  SALLY  ROWELL  and  others. 

A  man  died  intestate,  leaving  him  surviving  a  widow  and  five  children,  and 
about  125  acres  of  land,  besides  personal  property.  About  two  weeks  after  hig 
death  an  instrument  in  writing  was  found  among  his  papers,  being  the  draft  of  a 
will,  which  apparently  made  a  fair  disposition  of  his  property  among  his  widow  and 
children,  but  it  was  not  signed,  sealed  nor  executed  by  him,  nor  were  there  any 
witnesses  names  subscribed  to  it,  it  was  merely  a  blank  will. 

After  finding  this  instrument  there  was  a  family  convocation  at  which  the  widow 
and  the  five  children  consented  covenanted,  and  agreed  by  an  assignment  indorsed 
thereon  to  abide  by  the  provisions  of  said  will,  binding  themselves  now  and  for- 
ever severally  to  each  other  to  adhere  to  its  conditions  and  requirements. 

Subsequently  one  of  the  children,  an  heir-at-law  and  married  daughter,  brought 
this  action  to  set  aside  the  written  consent  so  signed  by  her,  and  for  a  partition 
of  her  right  and  interest  in  said  property,  real  and  personal.  The  justice  at 
special  term,  before  whom  the  cause  was  tried,  declared  the  willing  void,  and 
ordered  partition,  which  decision  was  affirmed  at  general  term. 

Fourth  Judicial  Department,  General  Term,  September, 
1871. 

Before  MILLER,  P.  J.,  PARKER  and  JAMES,  JJ. 

THIS  was  an  action  brought  in  equity  to  set  aside  a  certain 
writing  which  is  fully  set  out  in  the  following  extract  from 
the  complaint,  and  for  the  partition  of  125  acres  of  land 
situated  in  the  town  of  Franklin,  Delaware  county.  The 
complaint  was  the  usual  complaint  in  partition  cases,  con- 
taining also  the  following : 

That  the  said  Alvah  Rowell  died  intestate  on  or  about  the 
3d  day  of  April,  1869,  and  left  him  surviving,  his  widow, 
the  said  Sally  Rowell,  and  the  following  named  children :  the 
said  Helen  M.  Elderkin,  now  the  wife  of  Isaac  Elderkin,  the 
said  Julia  A.  Rowell,  the  said  Charles  L.  Rowell,  the  said 
Mahlon  D.  Rowell,  and  the  said  Edward  Rowell. 

That  the  said  Alvah   Rowell  left  no  last  will  and  testa- 
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merit,  that  he  did  some  time  in  the  month  of  August,  1868, 
prior  to  his  death,  write  out  a  certain  statement  nearly  in 
the  form  of  a  will,  which  was  found  after  his  decease,  of 
which  the  following  is  a  true  copy  : 

"  I,  Alvah  Rowell,  of  the  town  of  Franklin,  in  the  county 
of  Delaware  and  state  of  New  York,  do  make  and  ordain 
this,  my  last  will  and  testament,  in  manner  following,  viz :  I 
give  and  bequeath  to  Sally,  my  wife,  the  use,  benefit,  and 
profits,  of  all  my  real  and  personal  estate,  inclnding  farm, 
farming  utensils,  cattle,  stock  of  all  kinds,  and  household 
goods,  while  she  may  remain  my  widow.  To  be  divided 
among  my  children  afterwards  in  the  following  manner  :  To 
Helen  M.  Elderkin,  my  daughter,  I  give  the  interest  of  one 
hundred  and  fifty  dollars  at  seven  per  cent,  annually  during 
her  life  time  ;  to  Arthur  Willis,  my  grandson,  I  give  fifty 
dollars ;  to  Mahlon,  my  son,  I  give  two-fifths  of  the  remainder; 
to  Charles  L.  I  give  one-fifth  ;  to  Julia  one-fifth  ;  to  Edward 
one-fifth. 

In  witness  whereof  I  have  hereunto  set  my  hand  and 
seal  day   of  August,    eighteen    hundred  and 

sixty-eight. 

Signed,  sealed,  published  and  declared  by  the  said  testator, 
Alvah  Rowell,  as,  and  for  his,  last  will  and  testament,  in  the 
presence  of  us  who  have  subscribed  our  names  as  witnesses 
thereto  in  the  presence  of  the  said  testator." 

That  the  said  writing  was  not  subscribed  by  him,  (Alvah 
Rowell),  nor  by  two  subscribing  witnesses,  and  the  plaintiff 
verily  believes  that  they  did  not  intend  to  publish  it  as  his 
last  will  and  testament ;  that'  some  time  subsequent  to  his 
decease,  to  wit,  on  or  about  the  ]Gth  day  of  April,  1869,  a 
certain  indorsement  was  made  upon  said  above  mentioned 
writing  and  subscribed  by  his  widow,  Sally  Rowell,  and  his 
children,  Helen  M.  Elderkin,  Mahlon  D.  Rowell,  Charles  L. 
Rowell,  Julia  A.  Rowell,  and  Edward  Rowell,  of  which  the 
following  is  a  true  copy  : 

"  Know  all  men  by  these  presents :  That  we,  the  under- 
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signed,  do  hereby  agree  and  firmly  bind  ourselves  to  abide 
the  provisions  of  the  within  will  made  by  the  within  named 
Alvah  Rowell,  deceased,  and  that  we  severally  agree  and 
bind  ourselves  that  we  will  now  and  forever  consent  to  the 
conditions  of  the  within  will  made  or  written  by  our  father, 
deceased. 

Whereunto  we  have  set  our  hands  and  seals,  April  16, 
1869. 

[Signed]  Sally  Rowell  [L.  s,],  Helen  M.  Elderkin  [L.  s.], 
Mahlon  D.  Rowell  [L.  s.],  Charles  L.  Rowell  [L.  s.],  Julia  A. 
Rowell  [L.  s.],  E.  P.  Rowell  [L.  s.].  In  witness  ofj  (Signed) 
Benjamin  T.  Cook,  Francis  A.  Cook. 

The  plaintiff  further  alleges,  that  the  said  above  described 
arid  mentioned  writing  is  entirely  void  and  of  no  binding 
force  whatever;  that  it  is  void  upon  its  face,  void  for  want 
of  consideration,  void  as  to  this  plaintiff,  for  the  reason  that 
her  signature  thereto  was  obtained  by  fraud  and  deceit  on  the 
part  of  some  of  the  defendants,  that  is  to  say :  that  the 
defendaift  Sally  Rowell  falsely  represented  (and  the  other 
children,  except  the  plaintiff,  and  the  witnesses  to  said  writ- 
ing either  represented  or  acquiesced  in  the  same)  that  the 
said  Alvah  Rowell  was  prevented  by  his  death  from  publish- 
ing and  declaring  said  writing  to  be  his  last  will  and  testa- 
ment, and  that  it  was  his  dying  request  that  his  children  and 
widow  should  abide  by  and  fulfill  the  terms  of  the  said  above 
mentioned  writing. 

All  the  other  children,  except  Helen  M.  Elderkin,  the 
plaintiff,  and  Arthur  W.  Rowell  and  widow,  answered  and 
admitted  that  they  were  related  to  said  Alvah  Rowell, 
deceased,  and  to  the  parties  in  this  action  as  alleged  in  the 
complaint,  and  said  parties  reside  as  in  the  complaint  alleged, 
and  that  said  deceased  left  the  said  real  estate  in  the  com- 
plaint described ;  and  these  defendants  utterly  deny  that 
there  was  any  fraud  or  misrepresentations  by  them,  or  any 
of  them,  or  as  to  said  writings  so  subscribed,  and  deny  that 
it  was  void  on  its  face,  and  deny  that  it  was  without  consi- 
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deration,  and  utterly  deny  that  plaintift's  signature  was  ob- 
tained by  fraud  or  deceit,  or  misrepresentations,  or  that 
plaintift's  mother,  or  any  of  these  defendants,  or  the  witnesses 
to  the  agreement,  committed  any  fraud,  or  were  guilty  of  any 
deceit,  or  made  any  misrepresentations.  Arid,  by  said  instru- 
ment under  seal,  said  plaintiff  is  bound  on  her  part  by  the 
provisions  of  said  intended  will,  and  is  estopped  from  claim- 
ing that  the  same  or  that  said  instrument  is  invalid,  or  from 
acting  contrary  to  the  terms  thereof,  and  from  having  or 
maintaining  this  action  for  the  partition  of  said  premises. 
And  these  defendants  deny  all  matters  in  said  complaint 
alleged  not  herein  admitted. 

At  the  time  the  said  writing  was  indorsed  nothing  of  value 
was  paid  or  given  plaintiff,  and  nothing  was  afterwards  paid 
her  or  taken  by  her. 

The  case  was  tried  before  WILLIAM  MURRAY  jr.,  justice  of 
the  supreme  court  at  special  term  in  July,  1870,  and  the 
writing  declared  void  and  partition  ordered}  the  jury  finding 
in  point  as  follows  : 

There  was  nothing  passed  between  the  parties  as  a  consi- 
deration. The  plaintiff  gets  nothing  for  her  undisputed 
interest  in  her  father's  estate,  except  what  she  gets  by  force 
of  the  paper. 

There  was  no  other  promise  or  agreement  made  by  defend- 
ants, or  either  of  them,  other  than  what  is  embodied  in  the 
said  writing.  The  said  agreement  was  not  stamped,  but  it 
was  left  off  without  any  intent  to  defraud  the  government, 
and  in  good  faith. 

My  conclusions  of  law  are,  that  the  said  agreement  is  not 
void  for  want  of  stamp — that  it  is  without  consideration  and 
therefore  void — that  the  plaintiff,  as  heir-at-law  of  the  said 
Alvah  Rowell,  deceased,  is  owner  in  fee  of  one  undivided 
fifth  part  of  the  premises  described  in  the  complaint,  subject 
to  the  right  of  dower  of  the  said  Sally  Rowell,  widow  of  the 
said  deceased,  and  seized  as  tenant  in  common. 
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The  case  was  appealed  to  the  general  term  of  third  depart- 
ment, the*  respective  attorneys  making  the  following  points' 

WILLIAM  GLEASON,  for  appellants. 

(a.)  The  mutual  covenants  in  law,  afforded  a  consideration 
for  the  agreement  of  each. 

(6.)  Here  was  a  family  convocation,  for  the  express  pur- 
pose of  making  a  family  arrangement,  and  of  avoiding  trouble 
and  litigation,  and  of  doing  what  the  members  of  the  family, 
on  canvassing  their  own  rights  and  those  of  their  mother 
and  brothers  and  sifters,  and  all  the  equities  as  to  the  prop- 
erty and  a  cbcent  regard  to  the  wishes  and  judgment  of  the 
father,  and  they  mutually  bound  each  other  to  abide  by  the 
terms  of  the  unsigned  will. 

(c.)  The  substance  of  plaintiff's  contract  is,  that  in  con- 
sideration that  the  others  will  so  agree,  she  will  so  agree,  and 
thus  they  concurrently  covenant,  and  the  benefit  conferred 
on  the  mother,  or  upon  either  person  named  in  the  will,  or 
the  surrender  of  what  would  have  been  his  or  her  claim  in 
case  of  intestacy,  was  a  legal  consideration  from  each  (2 
Burroivs*  Rep.,  1673  ;  1  Wait,  Law  and  Pr.,  86,  88,  89.) 

Withdrawal  of  a  caveat  to  proceedings  for  probate  is 
sufficient  (12  Wend.,  381;  and  see  18  Johns.,  337;  15 
Abb.,  340;  3  Hill,  504;  4  Seld.,  402;  35  Barb.,  157  ;  4 
Denio,  1  ;  2  Sand.,  542  ;  2  Denio,  410 ;  33  Barb.,  250.) 

B  and  T  competing  for  a  premium  agreed  if  A  received  it, 
T  to  ha,ve  half;  and  if  T  received  it,  A  to  have  half,  held 
valid  (8  Jolms.,  304 ;  Story  on  Contracts,  §  434,  449  ;  4 
Ducr,  83,  84;  36  N.  Y.,  128;  3  East,  372,  S71 ;  2  Keyes, 
636;  10  Wend.,  474;  Cliitty  on  Contracts,  523.) 

The  seals  to  the  instrument  are  sufficient  evidence  of  the 
consideration,  and  the  plaintiff  did  not  disprove  a  considera- 
tion ;  and  she  was  estopped  by  her  deed  from  attempting  to 
disprove  it.  The  Revised  Statutes  in  regard  to  disproving 
a  consideration,  applies  only  in  cases  where  the  action  is 
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founded  on  the  instrument,  or  the  money  owing  on  such  in- 
strument is  pleaded  as  a  set  off.  In  all  other  cases  the  com- 
mon law  is  unchanged.  A  release  under  seal  is  as  valid  as  it 
ever  was,  and  by  common  law  (5  Denio,  308  ;  22  Barb., 
97,  100,  &c. ;  5  Duer,  294;  40  N.  Y.,  415;  28  Id., 
394.) 

SAMUEL  YEOMAN,  for  respondents. 

First.  The  writing  set  out  in  the  complaint  and  left  by 
Alvah  Rowell,  was  not  executed  by  him  as  a  will  nor  attested 
by  two  subscribing  witnesses,  hence,  it  is  not  a  will  as  re- 
quired by  the  statutes,  and  is  void  as  such  in  both  law  and 
equity  (2d  vol.  Edmond's  Stat.  p,  63 ;  R.  S.,  5th  ed.  vol.  3, 
p.  144,  §  3-5). 

Second.  That  immediately  upon  the  decease  of  said  Alvah 
Rowell,  intestate,  on  the  said  3d  day  of  April,  1869,  the 
said  real  estate  vested  in  fee  simple,  directly,  absolutely  and 
unconditionally,  at  the  moment  of  his  death,  in  his  heirs  as 
tenants  in  common,  subject  to  the  right  of  dower  of  the 
widow ;  also,  the  personal  property  in  the  next  of  kin,  the 
same  persons  in  this  case  as  the  heirs  (1  vol.  EdmornVs  Stat., 
702,  \  1  and  17;  3d  It.  S.,  5th  cd.,  40,  $  1  and  17). 

Then  for  thirteen  days,  from  April  3,  1869,  to  April  16, 
1S69,  before  the  indorsement  was  made  upon  the  said  writing, 
the  one  fifth  of  this  property,  amounting  at  least  to  SI, 000, 
was  vested  in,  held  and  owned  absolutely  by  the  plaintiff. 
It  was  her  own  property. 

Third.  The  consideration  can  now  be  disputed,  even  where 
promise  or  agreement  is  in  writing  and  under  seal,  and  want 
of  consideration  has  been  pleaded  (3  E.  S.,  694  §  109,  5th  eel. : 
2d.  vol.  Edmond's  Stat.,  423,  §  77;  Amsdcn  agt.  Manchester, 
40  Sari.,  158). 

Fourth.  The  said  writing  is  entirely  without  consideration 
and  therefore  utterly  void  upon  its  face. 

1st.  Because  the  plaintiff,  the  promisor,  receives  no  benefit 
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and  the  defendants,  the  promisees,  endure  no  loss,  injury  or 
detriment  (I  Wait,  86 ;  Hammond  agt.  Shepard,  40  How., 
4'52,  in  particular  •  Trustees  of  Hamilton  College  agt.  Stewart, 
1  Comst,  581 ;  Geer  agt.  Archer,  2  Barb.,  420 ;  Wilson  agt. 
Baptists.  tic.,  10  Barb.,  308;  Sllvernail  agt.  Co?e,  12  Barb., 
685 ;  Smith  agt.  Ward.,  13  John.,  257;  JEJile  agt.  Judson, 
24  TFewd.,  97  ;  Twc/jer  agt.  TToo<fe,  12  Jo/ms.,  190.) 

Fifth.  The  undisputed  share  of  the  plaintiff  in  her  father's 
property,  especially  in  the  real  estate,  vested  immediately  in 
her  on  the  death  of  her  father,  on  the  3d  day  of  April,  1869, 
hence,  all  the  interest  upon  the  $150  and  the  $150  itself. 
were  the  property  of  the  plaintiff  herself  at  and  before  the 
time  the  indorsement  was  made  upon  the  said  writing.  It, 
the  part  of  her  share  that  she  retained,  cannot  be  taken  as  a 
consideration  for  the  part  she  promised  to  give  away  (Con- 
verse agt.  Kellogg,  7  Barb.,  590.) 

Sixth.  Blood  is  not  a  valuable  consideration ;  it  is  only 
what  is  known  as  a  good  consideration,  hence,  it  will  not 
support  a  promise  or  unexecuted  contract.  A  consideration 
must  be  valuable  to  support  a  promise.  Blood  is  not  valu- 
able (Story  on  Contracts,  §  429,  in  particular  and  §  453;  1 
Parsons  on  Contracts,  §  357 ;  Fink  agt.  Cox,  18  Johns., 
145 ;  Harris  agt.  Clark,  3  Comst.  93). 

Case  now  argued  at  general  term  in  September,  1871,  and 
the  judgment  of  the  special  term,  was  affirmed,  on  argument, 
with  costs. 
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JOSIAH  A.  WALLER  Jr.  agt.  JOHN  THOMAS  impleaded  with 
JOSEPH  ALLEN,  &c.  &c. 

An  action  brought  against  "The  City  Club,"  of  over  seven  persons,  may  be 
sustained  where  the  complaint  expressly  charges  that  the  defendants  were 
members  of  and  partners  in  an  association  or  organization  known  as  "  The 
City  Club,"  that  existed  on  and  prior  to  May,  186t?,  and  up  to  May  1,  1870  (dur- 
ing which  time  the  claim  was  created  by  them),  either  as  original  debtors  or  as 
assignees  of  the  lease  (a  balance  of  rent  being  claimed!  for  the  two  years,  which 
is  alleged  to  have  been  made  to  three  of  the  defendants,  by  authority  of  the 
defendants  and  as  agents,  and  for  and  in  behalf  of  all  of  them  and  for  their  use, 
and  which  they  used  and  enjoyed. 

The  defendants,  by  the  express  allegations  of  the  complaint,  and  the  circumstances 
legally  presumed  therefrom,  are  to  be  deemed  assignees  and  liable  for  the  rent, 
without  any  reference  to  the  act  of  1851,  authorizing  suits  against  joint  stock 
associations. 

THIS  action  was  brought  against  the  defendants  as  mem- 
bers of  a  social  association,  called  the  City  Club,  to  recover 
the  amount  due  for  rent  of  the  premises  occupied  by  the 
defendants  as  such  association.  The  defendant,  Thomas, 
demurred  to  the  complaint  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The 
facts  alleged  in  the  complaint  are  stated  in  the  opinion  of  the 
court. 

A.  J.  REQUIER,  for  ike  demurrer. 
JOHN  J.  MACKLIN,  in  opposition. 

LARREMORE,  J. — The  complaint  alleges,  that  at  the  time 
of  the  letting  by  plaintiff's  assignor  of  the  premises  in  ques- 
tion, the  defendants  were  members  of,  and  partners  in,  an 
association  known  as  "The  City  Club  ;  "  that  the  lease  was 
VOL.  XLII.  22 
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made  to  the  three  of  said  members  in  pursuance  of  the 
authority  and  direction  of  said  club,  and  for  its  use ;  that  the 
members  of  said  club  subsequently  ratified  said  lease,  and 
entered  into  possession  of,  and  occupied  said  premises,  until 
May  1,  1870  ;  that  said  defendants  had  paid  various  sums  on 
account  of  rent  thereof,  leaving  a  balance  of  $1,364.63  due 
thereon ;  that  said  lease  was  duly  assigned  to  the  plaintiff, 
who  demands  judgment  for  said  amount  against  the  defend- 
ants. 

The  defendant  Thomas  demurs  to  said  complaint  on  the 
ground  (inter  alia)  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

As  appears  by  said  complaint,  "  The  City  Club  "  is  com- 
posed of  more  than  seven  members,  and  the  question  pre- 
sented is,  whether  said  club  is  an  association  within  the 
meaning  and  intention  of  the  "Act  in  relation  to  suits  by  and 
against  joint  stock  companies  and  associations,"  passed  April  7, 
1849.  By  the  first  section  of  said  act,  "Any  joint  stock  com- 
pany or  association  consisting  of  seven  or  more  shareholders, 
or  associates,  may  sue  and  be  sued  in  the  name  of  the  pre- 
sident or  treasurer,"  &c. 

The  fourth  section  of  said  act  reserves  "the  right  to  a 
creditor  to  proceed,  in  the  first  instance,  against  the  persons 
constituting  any  such  joint  stock  company  or  association  in 
the  manner  provided  by  law." 

This  act  was  extended  July  9,  1851  (Sess.  Laws  1851, 
chap.  455),  "to  any  company  or  association  composed  of  not 
less  than  seven  persons,  who  are  owners  of,  or  have  an 
interest  in,  any  property,  right  of  action,  or  demand,  jointly 
or  in  common,  or  who  may  be  liable  to  any  action  on  account 
of  such  ownership  or  interest." 

I  think  the  defendants  are  clearly  within  the  scope  of  this 
amendment.  They  had  an  interest  in  the  demised  premises, 
and  were  liable,  on  account  of  such  interest,  for  the  rent 
accruing  therefrom. 

In  the  case  of  Austin  agt.  Searing  (16  N.  Y.,  113),  this 
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point  was  not  passed  upon  by  the  court,  and  the  construc- 
tion I  have  given  to  the  amendatory  act  of  1851,  coincides 
with  the  views  expressed  in  Kingsland  agt.  Braisted  (2  Lans- 
ing, 19),  Bobbins  agt.  Wells  (18  Abb  P.  191),  and  Wither- 
head  agt.  Allen  (3  Kcyes,  562). 

Under  the  fourth  section  of  the  act  of  April  7,  1849  (and 
which  was  not  affected  by  the  amendment  of  1851),  there 
can  be  no  doubt  that  plaintiff  had  a  right,  in  the  first 
instance,  to  sue  the  persons  constituting  the  club  or  associa- 
tion ;  such  right  was  expressly  reserved  by  the  saving  clause 
contained  in  said  section. 

Ry  the  amendment  passed  April  11,  1853  (Sess.  Laws, 
1853,  chap.  153),  a  new  section  was  substituted  in  place  of 
section  four,  by  which  substituted  section  suits  against  joint 
stock  companies  or  associations,  contemplated  by  the  act  in 
question,  were,  in  the  first  instance,  to  be  prosecuted  against 
the  association,  and,  after  such  remedy  had  been  exhausted, 
an  action  might  be  maintained  against  any  or  all  of  the  share- 
holders or  associates,  individually. 

The  amendment  of  April  11,  1853,  omits  and  thereby  re- 
peals the  saving  clause  contained  in  section  4,  as,  originally 
adopted,  and  the  clear  intention  of  the  statute  as  it  now 
stands,  is  that  the  shareholders  or  associates  are  not  indivi- 
dually liable  in  the  first  instance  for  a  debt  of  the  association. 

The  act  of  July  9,  1851,  extended  the  act  of  April  7, 1 849, 
to  any  company  or  association  composed  of  seven  or  more 
persons,  and  the  amendment  of  18-53  is  clearly  applicable  to 
such  latter  company  or  association. 

The  defendant  is  entitled  to  judgment  on  the  demurrer. 
The  plaintiff  appealed  to  the  general  term  from  the  order 
sustaining  the  demurrer. 

ALFRED  ROE  and  JOHN  J.  MACKLIN,  for  appellant 

I.  This  action  is  properly  brought  against  ah1  of  the  defend- 
ants in  the  first  instance. 
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(1.)  The  act  of  1849  (Session  Laws  1849,  #.  489),  pro- 
vided by  its  first  section,  that  any  joint  stock  company  or 
association  consisting  of  more  than  seven  members  may  sue 
and  be  sued  in  the  name  of  the  president  or  treasurer,  for  the 
time  being,  and  its  fourth  section  provides,  that  nothing 
therein  contained  should  deprive  a  plaintiff  "  of  the  right  to 
proceed,  in  the  first  instance,  against  the  persons  constituting 
any  such  joint  stock  company." 

The  act  of  1851  (Session  Laws,  p.  838,)  extends  the  pro- 
visions of  this  act  to  associations  other  than  joint  stock  com- 
panies composed  of  more  than  seven  members. 

The  act  of  1853  (Session  Laivs,  p.  283),  repeals  the  proviso 
in  the  act  of  1849,  above  quoted,  and  provide,  that  suits 
against  joint  stock  companies  should  be  prosecuted  in  the 
first  instance  in  the  manner  provided  in  the  first  section  of 
the  act  of  1849. 

The  act  of  1849,  has  been  repeatedly  held  to  be  appli- 
cable to  joint  stock  associations  only  (See  Kingsland  agt. 
Braisted,  2  Lansing,  24.) 

It  cannot  be  claimed,  that  the  association  formed  by  the 
defendants  was  a  joint  stock  company  (Kingsland  agt. 
Braistecf,  2  Lansing,  24.) 

(2.)  Assuming  that  the  defendants  are  within  the  act  of 
1851  ;  the  act  of  1853  does  not  repeal  the  proviso  in  the  act 
of  1849,  so  far  as  it  is  applicable  to  associations  other  than 
joint  stock  companies. 

(a.)  The  usual  mode  of  repealing  a  statute  is  to  distinguish 
it  by  its  name  and  title,  and  where  there  are  any  amendatory 
acts,  by  a  general  reference  to  all  the  acts  amending  tho 
original  act. 

Where  the  repealing  act  does  not  mention  the  amendatory 
act,  the  latter  is  still  in  force  (Chegary  agt.  Jenkins,  3  Sand., 
409  ;  Potter's  Dwarris  on  Statutes,  pp.  156,  157). 

"  It  is  a  general  rule,  that  subsequent  statutes  which  in- 
stitute new  methods  of  proceeding,  do  not  repeal  former 
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methods  of  proceeding  ordained  by  proceeding  statutes  with- 
out negative  words"  (Potter's  Dtvarris  on  Statutes,  p.  156.) 

The  act  of  1853  is  entitled  "  an  act  to  amend  an  act 
relative  to  suits  against  joint  stock  companies,  passed  April 
7,  1849,"  and  its  language  shows  conclusively  that  it  was  in- 
.  tended  to  apply  to  joint  stock  associations  only. 

(3.)  The  amendatory  act  of  1S53,  does  not  relate  back,  and 
take  effect  from  the  passage  of  the  original  act. 

It  is  only  where  a  section  is  amended  so  as  to  correct 
verbal  errors  that  the  amended  section  is  substituted  in  the 
place  of  the  original  section,  from  the  time  of  the  passage  of 
the  original  act  (Town  of  Duanesburgh  agt.  Jenkins,  46 
Sari.,  294;  Ely  agt.  Holton,  15  N.  Y.,  595,  598.) 

The  act  of  1840,  must  be  considered  as  continuing  in  force 
from  the  time  of  the  original  enactment,  and  the  new  or 
changed  portion  to  have  become  law  only  at  and  subsequent 
to  the  passage  of  the  amendment  Ely  agt.  Holton,  (supra,) 

Unless  a  retroactive  effect  is  given  to  the  new  provision  it 
is  inapplicable  to  cases  arising  under  an  act  passed  pre- 
viously. 

A  statute  is  never  construed  retrospectively,  unless  the  in- 
tention is  manifest,  that  it  was  intended  to  have  a  retros- 
pective operation  (McManus  agt.  Butler,  49  Barb.,  176.) 

II.  Even  if  the  act  of  1849  were  passed  as  amended  in 
1853,  this  action  is  properly  brought.  Its  provisions  arc 
cumulative  merely. 

(1.)  The  plaintiff  had  a  remedy  at  common  law  against  all 
the  defendants,  in  the  first  instance,  and  where  there  are  no 
negative  words  in  the  statute  altering  or  modifying  the  com- 
mon law  remedy,  the  remedy  at  common- law  remains  (Wet- 
more  agt.  Tracy,  14  Wend.,  250,  255  ;  Candce  agt.  Hay- 
ward,  37  N.  Y.j  653 ;  Potter's  Dwarris  on  Statutes,  pp.  74, 
156,  219,  275.) 

(2.)  It  provides,  that  suits  against  joint  stock  companies 
shall  be  prosecuted  in  the  manner  therein  mentioned. 

The  act  of  1851  provides,  that  suits  may  be  brought  and 
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maintained,  in  the  manner  provided  in  the  statute  as  to  joint 
stock  companies.  These  words  are  clearly  permissive  and  not 
imperative. 

The  ordinary  meaning  of  the  word  "  may"  is  permissive, 
and  should  be  presumed  to  be  intended  unless  it  would  man- 
ifestly defeat  the  whole  object  of  the  statute  (Ncwburgh  T. 
Co.  agt.  Hitter,  5  Johns.  Ch.,  101,  113  ;  Williams  agt.  The 
People,  24  N.  Y.,  409.) 

It  is  only  construed  as  "  must"  or  "shall"  where  the  public 
have  an  interest  in  having  the  act  done  which  is  authorized 
by  such  permissive  words  (Potter's  Divarris  on  Statutes,  p. 
220,  and  note ;  Newburgh  T.  Co.  agt.  Miller,  supra). 

Where  these  words  appear  in  the  same  statute,  or  in 
statutes  relating  to  the  same  subject  matter,  which  should 
be  read  as  though  composing  one  statute,  the  inference  is 
much  stronger  that  the  legislature  intended  to  use  these 
words  in  different  senses — making  one  permissive  and  the 
other  imperative. 

To  hold  that  this  provision  is  imperative  would  be  to 
deprive  the  plaintiff  of  all  remedy.  The  association  was  dis- 
solved prior  to  the  bringing  of  this  suit,  and  the  term  of  its 
officers  had  expired. 

Besides,  the  statute  was  passed  for  the  benefit  of  a  creditor 
to  facilitate  actions  against  such  associations,  and  the  defend- 
ant cannot  complain  if  the  creditor  does  not  avail  himself  of 
the  privileges  given  by  the  statute  (Corning  agt.  Greene,  23 
Barb.,  33 ;  Bobbins  agt.  Wells,  26  How.,  24.) 

II.  It  is  claimed,  that  the  association  formed  by  defendants 
is  not  embraced  within  the  act  of  1S51  (Austin  agt.  Searing, 
16  N.  Y.,  112.) 

(1 .)  The  act  only  applies  to  associations  who  are  owners 
of  or  have  an  interest  in  any  property,  right  of  action  or 
demand,  or  who  may  be  liable  to  any  action  on  account  of 
such  ownership  or  interest. 

This  provision  clearly  refers  to  property  or  an  interest  in 
property  owned  at  the  commencement  of  the  suit,  in  which 
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the  association  had  an  interest  which  might  be  levied  upon 
and  sold  upon  execution  in  a  suit  against  it. 

It  does  not  appear  on  the  face  of  the  complaint,  that  the 
defendants  owned  any  property  jointly,  or  in  common  at  the 
time  of  the  bringing  of  this  action. 

The  lease  sued  on  had  expired  previously  to  the  com- 
mencement of  this  action,  and  the  ownership  or  interest  of 
the  defendants  in  it  had  consequently  ceased.  Their  liability 
upon  it  only  remained  (See  Corning  agt.  Greene,  23  Barb., 
47  j  Masterson  agt.  Botts,  4  Abb.,  130.) 

(2.)  The  act  authorized  the  suit  to  be  brought  against  the 
president  or  treasurer,  for  the  time  being.  It  does  not  ap- 
pear that  the  association  formed  by  the  defendants  had,  at 
the  time  of  the  commencement  of  this  action,  either  a  pres- 
ident or  treasurer.  The  defendants  must  show  affirmatively, 
that  the  association  was  clearly  within  the  act,  and  that  they 
had  a  president  or  treasurer.  This  cannot  be  presumed. 
The  association  like  an  ordinary  copartnership  of  more  than 
seven  persons,  may  never  have  had  either  president  or 
treasurer. 

Ill  In  all  the  cases  referred  to  in  the  opinion  of  the  court 
below,  the  defendants  were  joint  stock  companies. 

In  Kingsland  agt.  Braisted,  (2  Lansing,  20,)  it  appears  that 
the  association  was  an  incorporated  association. 

IV.  The  demurrer  admits  all  the  facts  aUeged  in  the  com- 
plaint. 

Whether  the  plaintiff  can  show  any  authority  *to  sign  the 
lease,  or  that  it  was  executed  for  the  benefit  of  others  or  not, 
the  complaint  alleges  a  copartnership,  the  occupation  and 
possession  by  defendants  of  the  premises,  the  payment  of  the 
rent  by  them,  and  the  value  of  the  use  and  occupation,  and 
these  facts  appearing  are  sufficient  to  maintain  this  action 
(Collyer  on  Partnership,  §§  53,  100  ;  Story  on  Partnership, 
$  144;  Wells  agt.  Gates,  18  Barb.,  554;  Williams  agt. 
Wo)dward,  2  Wend.,  486  ;  Acker  agt.  Wetherell,  4  Hill, 
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112;  McFarland  agt.  Watson,  3  Comst.,  287  ;    Vernam  agt. 
Smyth,  15  N.   Y.,  328 ;  DENIO,  J.) 

V.  The  order  sustaining  the  demurrer,  should  be  reversed. 

A.  J.  REQUIER,  for  respondent. 

I.  The  demurrer  was  properly  sustained  on  the  decisive 
statutory  grounds  taken. 

II.  To  constitute  a  cause  of  action  against  the  members 
of  a  social  organization,  it  must  appear  that  the  members 
sued,    expressly   assented  to  incurring  the   obligation   (and 
cited  Fleming  agt.  Hector,  2  M.  &  W.  172,  188). 

(In  the  matter  of  St.  James  Club,  2  De  Gex,  Macnaugliton 
&  Gordon,  Ch.,  R.  383 ;  Trower  on  Law  of  Debtor  and 
Creditor,  88  Law  Library,  N.  S.,  p.  256,  and  cases  cited). 

III.  That  it  did  not  appear  on  the  face  of  the  complaint 
that  the  respondent  authorized  the  creation  of  the  debt. 

IV.  That  it  appeared  on  the  face  of  the  complaint  that  the 
lease  was  made  and  executed  in  the  individual  names  of  three 
of  the  members,  and  that  it  could  not  be  shown  in  an  action 
upon  it  that  other  persons  were  liable. 

By  the  court,  ROBINSON,  J. — The  demurrer  to  the  com- 
plaint cannot,  in  my  opinion,  be  sustained  upon  the  ground 
taken  by  the  learned  judge  at  special  term. 

1st.  The  case  made  by  the  complaint  does  not  present  the 
defendants  ki  the  action  as  such  a  company  or  association  as 
is  contemplated  by  the  act  of  1851  (chap.  445),  which  allows 
any  company  or  association  composed  of  not  less  than  seven 
persons,  who  are  owners  of  or  have  an  interest  in  any  pro- 
perty, right  of  action  or  demand,  jointly  or  in  common,  or 
who  may  be  liable  to  any  action  on  account  of  such  owner- 
ship or  interest,  to  sue  or  be  sued  in  the  name  of  its  president 
or  treasurer. 

The  complaint  expressly  charges  that  the  defendants  were 
members  of  and  partners  in  an  association  or  organization 
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known  as  "  The  City  Club,"  that  existed  on  and  prior  to 
May  1st,  1869,  and  up  to  May  1st,  1870  (during  which  time 
the  liability  in  question -is  claimed  to  have  been  created  by 
them),  either  as  original  debtors  or  as  assignees  of  the  lease 
for  two  years,  which  is  alleged  to  have  been  made  to  Messrs. 
Platt,  Roe  and  Webb,  three  of  the  defendants,  by  authority 
of  the  defendants,  and  as  agents  for  and  in  behalf  of  all  of 
them  and  for  their  use.  It  is  also  alleged  that  the  defendants 
affirmed  and  adopted  the  lease  and  entered  into  possession 
and  used  and  enjoyed  the  premises  up  to  May  1st,  1870,  and 
thereby  became  the  assignees  of  said  lease ;  that  the  fair  and 
reasonable  compensation  was  that  reserved  for  such  use  and 
occupation,  that  the  defendants  at  various  times  had  paid  on 
account  of  the  rent  all  except  the  balance  claimed  to  be  due, 
and  in  arrears  ($1,364.63),  as  to  which  plaintiff  alleges  he  is 
assignee. 

It  appears  from  the  complaint  that  the  members  of  this 
club  and  alleged  partnership  consisted  of  over  seven  persons, 
but  not  that  they  were  the  owners  of  or  had  any  interest  in 
any  property,  right  of  action  or  demand,  but  it  does  show  or 
claim  they  were  liable  to  an  action  on  account  of  a  previous 
ownership  or  interest  in  the  lease ;  it  however  does  not  state 
or  show  they  had  ever  been  organized  by  any  articles  of 
association  or  agreement  making  any  provision  for  a  "  pre- 
sident "or  "treasurer,"  or  concentration,  or  segregating  in 
any  member  the  powers  of  such  officer,  or  that  any  attribute 
or  character  was  conferred  on  any  of  the  members  different 
from  that  of  co-partners,  and, seized  "per  my  et  per  tout" 
and  each  possessed  of  equal  right  and  authority. 

Conceding  as  is  claimed  on  the  part  of  the  defendant 
Thomas  that  mere  social  or  charitable  clubs  are  not  partners 
(Parsons  on  Partnership,  42,  and  cases  cited  note  I),  this  is 
anticipating  such  a  defense,  for  by  the  demurrer  the  allega- 
tion that  defendants  were  liable  as  partners  ( Wells  agt.  Gates, 
18  Barb.,  554),  the  non-existence  of  every  fact  that  might 
tend  to  establish  a  defense  against  the  right  asserted  is  con- 
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ceded.  2d.  But  were  this  otherwise  the  provisions  of  the 
act  of  1851  do  not  preclude  the  bringing  of  an  action  in  the 
iirst  instance  against  the  members  of  .the  company  or  associa- 
tion there  referred  to.  While  by  the  act  of  1853  (chap.  153), 
amendatory  of  the  act  of  1849  (chap.  258),  it  was  provided 
that  suits  against  joint  stock  companies  and  associations 
should  in  the  first  instance  be  brought  against  the  president 
or  treasurer  (4  JR.  6.  Ed.,  ed.  650,  1),  the  provision  in  the 
act  of  185],  as  to  the  companies  or  associations  there  referred 
to,  still  remained  as  to  such  suits  permissive :  "  the  suits  arid 
proceedings  authorised  by  this  act  may  be  brought  and  main- 
tained in  the  manner  therein  (act  of  49)  provided." 

Rights  created  by  statute  must  be  pursued  in  the  mode 
it  directs,  but  any  abridgement  of  common  law  right  and  the 
ordinary  legal  remedy  for  its  enforcement  can  only  (if  at  all) 
be  effected  by  positive  enactment;  if  another  remedy  is 
afforded  it  must  be  regarded  as  cumulative,  unless  expressly 
made  exclusive  (Wctmore  agt.  Tracy,  14  Wend.,  255,  and 
cases  cited).  The  election  to  proceed  against  the  bodies 
referred  to  in  the  act  of  1851  was  left  optional  with  the 
creditor. 

Another  question  was  suggested  on  the  argument  as  to  the 
general  liability  of  partners  upon  a  lease  executed  to  three 
others  of  their  members,  but  does  not  appear  to  have  been 
presented  to  the  judge  at  special  term.  Considering  the 
variety  of  conflicting  decisions  in  our  courts  upon  the  points 
suggested,  it  would  not  perhaps  be  the  subject  of  easy  solu- 
tion (see  Evans  agt.  Wells,  22  Wend.,  324 ;  Newcomb  agt. 
Clark.  I  Denio,  226;  Fenly  agt.  Stewart,  5  Sand.  S.  C., 
101 ;  Williams  agt.  Christie,  4  Duer.,  29 ;  Babbitt  agt. 
Young,  51  Barb.,  466;  Squire  agt.  Morris,  1  Lansing,  282  ; 
DyJcers  agt.  Townsend,  24  N.  Y.,  57 ;  1  Am.  Lead.  Cases 
(Hare  &  Walt),  5th  ed.,  758) ;  and  I  do  not  consider  an 
investigation  necessary,  since  the  complaint  already  asserts 
facts  from  which  defendants  may  be  held  as  assignees,  to  wit : 
that  they  entered  into  possession  of  the  premises  on  the  first 
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day  of  May,  1869,  and  used  and  enjoyed  the  same  up  to  the 
first  day  of  May,  1870,  and  thereby  became  the  assignees  "of 
said  lease,"  for  which  term  the  balance  of  rent  is  claimed. 
And  "  at  various  times  on  and  previous  to  the  fifth  day  of 
November,  1870,  paid  to  the  landlord  on  account  of  the  rent 
the  whole  amount  accruing  under  the  lease,  except  the 
balance  claimed  to  be  in  arrear." 

From  circumstances  stated  by  legal  presumption,  as  well 
as  by  express  allegation,  the  defendants  are  to  be  deemed 
assignees  and  liable  for  the  rent  (Acker  agt.  Wethcrell,  4  Hill, 
112;  Jay's  Land,  and  Ten.,  $  429;  Bedford  agt.  Terhune, 
30  N.  Y.,  453).  For  these  reasons  the  demurrer  ought  to 
have  been  overruled  arid  judgment  thereon  ordered  for  the 
plaintiff.  The  order  sustaining  the  demurrer  should  be 
reversed  and  judgment  ordered  for  the  plaintiff,  unless 
defendant  Thomas  pay  costs  of  demurrer  and  appeal,  and 
answer  within  ten  days  after  service  of  a  copy  of  the  order 
to  be  entered  herein. 

Judges  C.  P.  DALY  and  J.  F.  DALY  concurred. 
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N.  Y.  SUPERIOR  COURT. 

THEODORE  SCHROFF  and  CHARLES  SCHNEIDER,  plaintiffs 
and  respondents,  agt.  WILLIAM  BAUER,  defendant  and  ap- 
pellant. 

When  no  specific  request  is  made  for  the  submission  of  any  question  of  fact  to  the 
jury,  and  a  verdict  is  directed  by  the  court,  to  which  direction  only  a  general 
exception  is  taken,  the  point,  that  such  question  should  have  been  submitted  to 
the  jury,  cannot  be  raised  for  the  first  time  on  appeal,  although  the  evidence  may 
not  be  entirely  clear  or  uucoutradicted. 

General  Term,  March,  1871. 

Before  MONELL,  McCuNN  and  FREEDMAN,  JJ. 

APPEAL  from  judgment  and  order  denying  defendant's  mo- 
tion for  a  new  trial  made  on  the  judge's  minutes. 

The  action  was  for  the  recovery  of  a  commission,  fixed  by 
the  agreement  of  the  parties,  at  $140  00,  and  claimed  to 
have  been  earned  by  the  plaintiffs,  as  brokers,  in  affecting  a 
sale  of  defendant's  house  to  one  Kaesinger. 

The  defendant  admitted  the  employment,  and  the  agree- 
ment to  pay  the  said  sum  of  $140  00,  but  averred,  that  said 
agreement  was  on  the  express  condition,  that  the  purchase 
should  be  first  completed,  the  title  passed  and  the  purchase 
price  paid,  which  had  not  been  performed. 

On  the  trial,  the  defendant  claimed  and  was  decided  to 
hold  the  affirmative  of  the  issue. 

Upon  being  placed  upon  the  stand,  the  defendant  testified 
substantially  to  the  condition  alleged  in  the  answer  and  also, 
among  other  things,  that  through  the  intervention  of  the 
plaintiffs  a  contract  under  seal  was  entered  into  between 
defendant  and  Kaesinger,  whereby  said  Kaesinger  agreed  to 
purchase  defendant's  house  for  $19,600  00  ;  that  $500  there- 
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of  were  paid  down,  but  Kaesinger  subsequently  backed 
out. 

On  cross-examination  he  admitted,  that  upon  the  receipt 
of  the  $500  00,  plaintiffs  demanded  their  commission  which 
they  wanted  to  deduct  from  the  sum  so  received,  and  that 
he,  the  defendant  told  them  that  it  was  no  matter,  that  they 
should  have  their  commission  in  a  few  days,  whether 
Kaesinger  took  the  property  or  not. 

It  further  appeared  from  the  defendant's  testimony,  that 
about  seven  days  after  the  execution  and  about  twenty-three 
days  before  the  maturity  of  the  contract,  the  purchaser,  in  a 
conversation  had  with  the  defendant,  informed  the  latter, 
that  he  did  not  want  the  house  ;  that  no  deed  was  ever  pre- 
pared or  tendered  to  the  purchaser,  and  that  no  action  was 
ever  commenced  against  him. 

After  defendant  had  rested,  plaintiffs  proved  the  interest  on 
the  amount  claimed,  and  the  court  thereupon  directed  the 
jury  to  find  a  verdict  for  the  plaintiffs,  which  was  done,  and 
to  which  direction,  defendant  excepted. 

A  motion  for  a  new  trial,  on  the  judge's  minutes,  was 
denied. 

OTTO  MEYER,  attorney  for  plaintiffs. 
STALLKNECHT  &  HALL,  attorneys  for  defendant. 

By  the  court,  FREEDMAN,  J. — In  looking  over  the  evi- 
dence, and  considering  it  in  the  light  most  favorable  to  the 
defendant,  it  seems  clear,  that  the  learned  judge  who  tried 
this  case,  found  that  the  defendant  had  waived  the  condition 
originally  annexed  to  his  promise.  Whether  or  not  such 
waiver  had  taken  place,  was  a  question  of  fact  to  be  deduced 
from  the  whole  evidence,  which  was  uncontradicted.  The 
defendant  might  have  insisted  upon  its  submission  to  the 
jury,  and  if  such  request  had  been  made  in  terms,  it  would 
probably  have  been  error  to  refuse  it.  But  the  defendant 
did  not  see  fit  to  do  so.  Having  assented  to  the  substitution 
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of  the  judge  in  the  place  of  the  jury  on  that  question,  and 
there  being  some  evidence  to  sustain  the  conclusion  at  which 
the  court  arrived,  the  matter  of  fact  involved  therein  is  .not 
reviewable,  on  appeal  from  the  judgment,  under  a  general 
exception  (Dows  agt.  Rusk,  28  Barb.,  157 ;  Marine  Sank 
of  N.  Y.  agt.  Clements,  31  N.  Y.,  43 ;  Wilklow  agt.  Lane, 
37  Sari.,  244.) 

The  authorities  are  quite  numerous,  that  where  no  specific 
request  is  made  to  the  judge  to  leave  any  particular  question  of 
fact  to  the  jury,  and  he  gives  to  the  jury  a  diretcion  to  find  a 
verdict  either  in  favor  of  the  one  party  or  the  other,  although 
the  evidence  may  not  be  entirely  clear  or  uncontradicted,  to 
which  ruling  only  a  general  exception  is  taken,  the  point  that 
such  question  should  have  been  submitted  to  the  jury,  cannot 
be  raised,  under  the  exception  aforesaid,  in  the  appellate 
court  for  the  first  time.  The  request  must  be  made  on  the 
trial,  and  should  be  so  distinct  and  specific,  that  the  court 
can  pass  directly  upon  it.  This  proposition  has  been  laid 
down  and  re-affirmed  so  often,  that  it  must  be  deemed  settled 
beyond  further  controversy  (Barnes  agt.  Ferine,  2  Kern., 
22-,  Plumb  agt.  Cattaraugus  Ins.  Co.,  18  N.  Y.,  392; 
Winchell  agt.  Hicks,  IS  N.  Y.,  558  ;  Graser  agt.  Stillwagen, 
25  N.  Y.,  315  ;  Seymour  agt.  Cowing,  1  Keyes,  532  ;  Bidwell, 
agt.  Lament,  17  How.,  357 ;  Stedman  agt.  Western  Tel.  Co., 
48  Barb.,  97 ;  Hoogland  agt.  Trask,  6  Rob.,  540  ;  Luckey 
agt.  Gammon,  1  Sweeny,  12.) 

It  is  claimed,  however,  that  because  a  motion  has  been 
made,  upon  the  judge's  minutes,  for  a  new  trial,  and  an  ap- 
peal taken  from  the  order  denying  the  motion,  the  appellate 
court  may  notwithstanding  the  omission  of  defendant's  coun- 
sel on  the  trial,  reverse  the  judgment,  and  grant  a  new  trial, 
if,  upon  an  inspection  of  the  case,  it  should  be  of  the  opinion 
that  the  merits  of  the  case  have  not  been  fully  and  fairly 
tried,  and  that  injustice  has  been  done.  Without  affirming 
the  principle  laid  down  in  the  opinion,  reported  as  the 
opinion  of  the  court,  in  Lennox  agt.  Hoppock,  (1  Sweeny, 
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466,)  as  that  case  may  be  distinguished  from  this  by  reason 
of  the  fact,  that  in  that  case,  the  motion  for  a  new  trial  was 
made  at  special  term,  upon  a  case  regularly  made  and  settled, 
and  not  upon  the  judge's  minutes,  a  distinction  which  be- 
comes quite  material  whenever  the  question  of  the  extent  of 
the  power  of  the  court  to  grant  a  new  trial  for  objections 
not  taken  at  the  proper  time,  is  sought  to  be  determined,  it 
is  sufficient  to  say,  that  the  case  at  bar  is  not  one  which 
calls  for  the  exercise  of  any  such  power.  The  plaintiffs,  ac- 
cording to  defendant's  own  showing,  had  done  all  in  their 
power  to  earn  their  commission,  and  the  defendant  should 
not  be  permitted  to  deprive  them  of  it  by  refusing  to  enforce 
the  contract  against  the  purchaser,  and  contenting  himself 
with  pocketing  a  profit  of  five  hundred  dollars,  resulting 
from  the  transaction. 

I  have  also  looked  at  the  two  exceptions  taken  by  defend- 
ant to  the  exclusion  of  evidence,  and  am  satisfied,  that  they 
are  untenable. 

The  judgment  and  order  appealed  from,  should  be  severally 
affirmed,  with  costs. 
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NEW   YORK  COMMON  PLEAS. 
JOHN  POWERS  agt.  CALVIN  WITTY. 

The  judgment  of  a  justice  in  summary  proceedings,  in  favor  of  the  landlord  for  the 
amount  of  rent  claimed  to  be  due.  is  a  bar  to  subsequent  proceedings  on  the  part 
of  the  tenant  to  litigate  the  proceedings  in  auotner  court,  by  certioran,  although 
such  judgment  was  taken  by  default. 

A  judgment  by  default  being  pro  confesso,  or  equivalent  to  judgment  by  consent, 
is  as  conclusive  as  upon  litigation  as  to  the  material  issues. 

General  term,  argued  Oct.,  1871,  decision  filed,  Feb.,  1872. 

CHARLES  P.  DALY,  Ch.  J.,  R.  L.  LARREMORE,  and 
JOSEPH  F.  DALY,  JJ. 

This  action  was  commenced  in  the  5th  district  court  of 
this  city  and  removed  to  this  court  on  application  of  the 
defendant.  It  was  brought  to  recover  the  sum  of  $233  32- 
100,  for  four  months  rent,  to  wit,  from  September  1,  1869, 
to  January  1,  1870,  for  premises  known  as  the  first  floor  of 
house,  Number  741  Ninth  street,  in  the  city  of  New  York ; 
and  also  for  $19.17  rent  of  those  premises  from  January  1, 
1870,  up  to  the  time  the  plaintiff  obtained  possession  of  them 
by  a  judgment,  and  warrant  issued,  in  proceedings  usually 
known  as  "summary  proceedings  to  recover  the  possession  of 
land,"  together  with  the  costs  and  disbursements  of  those 
proceedings,  and  interest  on  these  amounts,  $6.75.  The 
cause  was  tried  before  Judge  LOEW  and  jury,  May  12,  1871. 
There  was  no  question  made  on  the  trial  as  to  the  right  of 
the  plaintiff  to  recover  the  last  amounts.  The  plaintiff  intro- 
duced in  evidence,  under  the  defendant's  objection  and 
exception,  the  affidavit,  summons,  prbof  of  service  of  the 
summons  upon  the  defendant,  judgment  and  warrant  in  these 
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summary  proceedings,  which  are  mentioned  and  referred  to 
in  the  pleadings  in  this  action. 

The  only  other  exception  in  the  case  was  to  the  question 
asked  at  fol.  39  of  case. 

The  judge  directed  the  jury  to  find  a  verdict  in  favor  of 
the  plaintiff  against  the  defendant  for  the  sum  of  $283.43, 
the  defendant's  exceptions  to  be  heard  in  the  first  instance  at 
general  term,  and  judgment  meantime  suspended. 

There  was  no  objection  or  exception  taken  by  the  de- 
fendant to  the  direction  of  the  judge  to  the  jury  to  find  a 
verdict  for  the  plaintiff,  or  to  the  direction  given  as  to  the 
subsequent  course  of  the  action. 

A.  C.  ANDERSON  and  JOHN  GRAHAM,  for  plaintiff. 

The  following  points  are  made  for  the  plaintiff: 

I.  The  objection  of  the  defendant  to  the  record  and 
warrant  of  dispossession  being  received  in  evidence,  is  un- 
tenable. The  proceedings  were  between  the  same  parties. 
The  defendant  had  been  duly  served  with  a  copy  of  the  sum- 
mons the  fact  being  admitted  by  his  answer.  The  judge 
had  jurisdiction  of  the  parties  and  subject  matter.  The 
questions  made  by  those  proceedings  were  mainly  the  same 
as  at  issue  in  this  action.  The  signature  of  the  justice  was 
admitted,  that  he  was  the  judge  ;  and  that  he  issued  the 
summons  and  warrant  and  rendered  the  judgment. 

The  only  grounds  of  objection  were,  that  the  record  was  in- 
competent and  immaterial. 

No  objection  was  made  as  to  the  form  or  sufficiency  of  the 
proof  of  tbe  record. 

The  defendant  cannot  now  make  any  other  grounds  of 
objection,  except  that  made  on  the  trial  (Fountain  agt.  Pettce, 
38  N.  F.,  184;  Blossom  agt.  Barrett,  et  al  37  N.  Y.,  435.) 

The  evidence  was  competent  and  material,  and  established 
arid  fixed  the  rights  and  liabilities  of  the  parties. 

The  rule  of  law  is  believed  to  be,  that  the  judgment  or 
VOL.  XLIL  23 
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decree  of  a  court  possessing  competent  jurisdiction,  is  not 
only  final  as  to  the  subject  matter  thereby  determined,  but 
also  as  to  every  other  matter  which  the  parties  might  litigate 
in  the  cause,  and  which  they  might  have  had  decided  as 
incident  to,  or  essentially  connected  with,  the  subject  matter 
of  the  litigation,  and  every  matter  coming  within  the  legiti- 
mate purview  of  the  original  action,  both  in  respect  to 
matters  of  claim  and  of  defense  (Clemens  agt.  Clemens,  37 
N.  Y.  ;  Opinion  of  DAVIES,  ch.  J.,  p.  74 ;  Hyatt  agt.  Bates  et 
al  35  Barb.,  30S). 

It* is  of  no  consequence  whether  the  judgment  rendered 
was  by  a  court  of  general  or  limited  jurisdiction,  the  rule  is 
the  same  (Embury  agt.  Conner,  3  N.  Y.,  522). 

This  rule  applies  to  the  judgment  of  a  justice  of  the  peace 
(Bmjer  agt.  Schoefield,  2  Kcyes,  631;  Gates,  agt.  Preston, 
41  N.  Y.,  113). 

"There  is  no  difference  in  the  application  of  this  rule 
whether  the  first  adjudication  be  in  a  formal  action  or  in  a 
proceeding  summary  in  its  character."  (Demarest  agt.  Darg, 
32  N.  Y. ;  Opinion  of  DAVIS,  J.,  290). 

This  rule  also  applies  to' "  summary  proceedings  v  ( Gill-Han 
agt.  Spratt,  8  Abb.  N.  S. ;  Opinion  of  DALY,  Ch.  J.,  14  & 
16 ;  The  Yonkers  &  N.  Y.  Fire  Ins.  Co.  agt.  Bishop,  1  Daly, 
449). 

DALY  F.  J.  in  giving  the  opinion  in  this  case,  cites  the 
case  of  White  agt.  Coatsivorth  (6  N.  Y.  137),  in  which  the 
law  as  to  the  force  and  effect  of  a  judgment  in  "  summary 
proceedings  "  is  fully  considered  and  settled.  RUGGLES,  Ch. 
J".,  says,  (141) :  "I  perceive  no  reason  on  general  principles 
why  a  verdict  in  favor  of  the  landlord  finding  a  certain 
amount  of  rent  to  be  due,  would  not  be  conclusive  evidence  in 
a  subsequent  action  for  the  rent.  Judge  EDMONDS  in  his 
opinion  in  the  same  case,  after  stating  the  rule  of  law  as  to  the 
judgment  being  conclusive,  says,  p.  143  ;  "  and  it  makes  no 
difference,  that  I  can  discover,  whether  the  first  application 
is  in  a  proceeding  according  to  the  common  lawT  or  summary 
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in  its  character;  "  and  again  at  p.  144  ;  "the  fact  that  the 
statute  authorizes  the  proceeding  to  be-  summary,  cannot 
change  or  affect  the  operation  of  a  general  rule  as  necessary 
as  it  is  salutary "  (see  also  Kclsey  agt.  Ward,  16  Abb.,  98  ; 
Affirmed  in  Court  of  Appeals,  38  N.  Y.,  83). 

We  submit  that  the  rule  is  the  same  whether  the  judg- 
ment be  by  default,  or  after  issue  (Baron  agt.  Abeel,  3  Johns. 
481 ;  WJiite  agt.  Merritt,  7  N.  Y.,  352  ;  affirmed  in  Gates 
agt.  Preston,  Supra. ;  Metropolitan  B.  of  H.  agt.  Heister,  37 
N.  Y.,  665;  sec  Opinion  of  HUNT,  Ch.  J.,  671). 

Maltby  agt.  Greene  (1  Keyes,  548),  holds  that  a  judgment 
by  default  is  equivalent  to  a  judgment  by  confession,  p.  550. 

All  the  questions  and  every  and  any  defense  the  defendant 
had  could  have  been  set  lip  by  him  in  the  summary  proceed- 
ing before  Judge  KOCH. 

What  was  the  plaintiff  required  to  show  to  obtain  a  judg- 
ment in  that  proceeding  ? 

1st.  That  he  was  the  landlord  of  the  premises. 

2d.  That  the  defendant  was  his  tenant,  under  an  agree- 
ment for  a  rent  of  $58  33-100  per  month,  payable  monthly, 
for  the  use  and  occupation  of  the  premises. 

3d.  That  the  defendant  on  January  1,  1870,  was  indebted 
to  the  plaintiff  in  $233  32-100  for  rent  of  the  premises  from 
September  1st,  1S69,  to  January  1st,  1870. 

4th.  That  the  rent  had  been  demanded  from  the  defendant 
after  it  became  due. 

5th.  That  the  defendant  made  default  in  the  payment  of 
the  rent  pursuant  to  the  agreement  under  which  the  premises 
were  held. 

6th.  That  the  defendant  held  over  and  continued  in  pos- 
session of  the  premises  without  the  permission  of  the  plaintiff 
after  such  default  in  the  payment  of  the  rent  (3  It.  S.,  5th  ed. 
p.  836,  §  28.) 

Upon  the  return  of  the  summons  the  defendant  could 
"  file  an  affidavit  denying  the  facts  upon  which  the  summons 
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was  issued,  or  any  of  those  facts,  and  the  matters  thus  con- 
troverted could  be  tried  (Id.,  §  34.) 

The  rule  in  such  proceedings  is,  that  whatever  is  not  denied 
is  admitted.  If  the  tenant  does  not  appear  at  all  he  admits 
everything.  If  he  partially  denies,  he  admits  what  he  does 
not  deny  (McGuire  agt.  Ulrich,  2  Abb.,  28;  The  People  etdl. 
Teed  agt.  Teed,  33  How.,  240.) 

To  permit  the  defendant  to  set  up  in  this  action,  any  defense 
he  could  or  might  have  set  up  before  Judge  KOCH,  would 
try  over  again  the  plaintiff's  right  to  uphold  or  recover  in 
the  "summary  proceedings."  Indeed,  the  rule  as  to  the 
judgment  being  conclusive,  wTould  be  a  mere  delusion  if  the 
defendant  might  still  question  it  by  opening  all  or  any  of  the 
original  merits  on  his  side.  It  would  be  equivalent  to  grant- 
ing a  new  trial. 

II.  The  question  by  the  defendant's  counsel,  to  the  plain- 
tiff on  cross-examination,  as  to  what  was  the  nature  of  the 
lease,  or  character  of  the  agreement,  made  with  the  defendant, 
was  manifestly  irrelevant  and  incompetent. 

All  that,  had  been  determined  by  the  judgment  in  the 
summary  proceedings.  The  plaintiff's  affidavit  had  to,  as  it 
did,  cover  these  matters. 

The  witness  had  not  given  any  evidence  on  his  direct 
examination  on  that  subject. 

III.  The  plaintiff  should  have  judgment  on  the  verdict. 

W.  H.  DUKYEA  and  J.  F.  BAKEK,  for  defendant. 

By  the  court,  JOSEPH  F.  DALY,  J. — This  action  was 
brought  to  recover  $233  32  for  rent  of  premises  741  Ninth 
Avenue,  alleged  to  be  due  January  1,  1870,  pursuant  to  the 
terms  of  lease  made  by  plaintiff  to  defendant.  On  the 
trial,  the  plaintiff  proved  certain  proceedings  under  the 
Revised  Statutes,  part  3,  chap.  8,  title  10,  art.  2,  <§>  28,  &c., 
to  recover  possession  of  the  same  premises  for  non-payment 
of  the  same  rent,  which  proceedings  were  commenced  by 
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plaintiff  against  defendant,  and  in  which  judgment  wa8 
rendered  in  plaintiff's  favor  by  default,  and  a  warrant  was 
issued  under  the  same  statute,  section  39.  The  service  of  the 
summons  on  defendant  pursuant  to  section  32,  was  admitted 
also,  that  defendant  did  not  appear  on  the  return  day  (sec. 
34,}  but  suffered  judgment  by  default  to  be  taken. 

The  question  is,  whether  in  this  action  at  law,  brought  to 
recover  the  same  rent  specified  in  the  affidavit  in  such  sum- 
mary proceedings,  the  judgment  in  favor  of  the  landlord 
(this  plaintiff)  is  conclusive  upon  the  tenant  (this  defendant,) 
such  judgment  having  been  rendered  by  default.  It  is  not 
possible  under  the  decisions  in  this  state,  to  hold  that  it  is 
not.  The  judgment  of  the  justice  in  summary  proceedings, 
that  no  rent  is  due,  is  a  bar  to  subsequent  proceedings  on  the 
part  of  the  landlord,  for  the  rent  ( YonJcers  &  N.  Y.  Fire  Ins. 
Co.  agt.  Bishop,  1  Daly,  451 ;  White  agt.  Coatsworth,  3  Scld. 
137,)  and  a  judgment  in  favor  of  the  landlord  in  such  pro- 
ceedings would  be  equally  conclusive  upon  the  tenant 
(Kelsey  agt.  Ward,  38  -A7.  Y.,  83.)  And  it  is  equaUy  well 
settled,  that  a  judgment  by  default  being  pro  confesso,  or 
equivalent  to  judgment  by  consent  is,  as  conclusive  as  it 
upon  litigation  as  to  all  material  issues  (Maltby  agt.  Green, 
1  Kcyes,  548  ;  Baron  agt.  Abeel,  3  Johns.,  481 ;  White 
agt.  Merritt,  7  N.  Y.,  352  j  Gates  agt.  Preston,  41  N.  Y., 
43.) 

It  was  ne.cessary  for  the  landlord  in  the  summary  proceed- 
ings to  aver  and  prove  before  he  could  recover  j  udgment : 

1st.  That  the  relation  of  landlord  and  tenant  existed,  and 
the  agreement  under  which  the  defendant  was  in  possession. 

2d.  Default,  in  the  payment  of  rent,  and  demand  which 
includes  the  amount  of  rent  due  on  the  day  alleged.  The 
amount  of  rent  due  was  a  necessary  averment,  in  order  to 
enable  the  justice  to  grant  the  stay  under  the  judgment  or 
warrant  (sec.  44.) 

As  the  object  of  the  summary  proceedings  was,  to  recover 
possession  only,  and  the  defendant  was  probably  under  the 
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impression,  that  his  default  entailed  no  other  consequences, 
I  have  been  careful  to  examine  the  question  in  all  its  phases, 
but  am  satisfied,  that  while  the  judgment  of  the  justice  re- 
mains in  force,  it  is  conclusive  upon  the  defendant  in  this 
action.  If  he  suffered  the  default  under  circumstances 
entitling  him  to  equitable  relief  against  the  j  udgment  there- 
on, his  proper  course  is  by  bill  in  equity  to  set  it  aside. 

The  judgment  appealed  from  as  it  stands,  however,  must 
be  modified  to  the  extent  of  $19  17,  and  interest  from  Jan- 
uary 1st,  1870,  the  sum  obtained  for  use  and  occupation,  the 
landlord  having  elected  to  terminate  the  lease,  and  having 
thereby  deprived  himself  of  the  right  to  recover  for  any  part 
of  the  month. 

Judgment  for  the  residue  ordered. 

DALY,  C.  J. — The  affidavit  upon  which  the  summary  pro- 
ceedings were  founded,  specified  the  amount  of  rent  that 
was  due  in  the  agreement  under  which  it  became  due,  and 
the  demand  of  it.  If  it  had  not  it  would  have  been  defective, 
for  the  affidavit  is  in  the  nature  of  a  complaint,  and  must  dis- 
tinctly set  forth  facts  sufficient  to  give  the  officer  jurisdiction 
(Hill  agt.  Stocking,  6  Hill,  317  ;  Anderson  agt.  Prindle,  19 
Wend.,  396  ;  Simpson  agt.  Ehinelander,  20  Wend.,  103.)  It 
would  not  have  been  sufficient  to  have  stated  simply,  that 
the  tenant  had  made  default  in  the  payment  of  the  rent  pur- 
suant to  the  agreement  under  which  he  held  the  premises  in 
the  general  words  of  the  statute,  but  the  affidavit  must  con- 
tain such  facts  as  will  enable  the  officer  to  draw  the  j  udicial 
conclusion,  that  there  has  been  a  default  in  the  payment  of 
the  rent,  pursuant  to  the  agreement  (Anderson  agt.  Prindle, 
supra,)  and  among  these  essential  facts  is  the  amount  of 
rent  due,  and  the  demand  of  it,  or  the  notice  in  writing 
requiring  the  payment  of  it.  All,  therefore,  that  the  landlord 
would  have  to  aver  and  prove  in  an  action  for  the  rent,  he 
has  averred  in  the  affidavit  upon  which  the  summary  pro- 
ceedings were  founded,  and  the  tenant  has  admitted  it  by 
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allowing  these  proceedings  to  go  by  default.  If  such  pro- 
ceedings are  conclusive  against  the  landlord  where  the  decision 
ot  the  officer  is,  that  no  rent  was  due,  as  has  been  held  in  the 
cases  to  which  Judge  DALY  has  referred,  they  must  be 
equally  so  where  the  officer  adjudges,  that  the  tenant,  is 
indebted,  whether  the  tenant  traverses  the  statement  in  the 
affidavit  of  the  rent  due,  or  admits  it  by  allowing  the  judg- 
ment to  go  by  default.  He  may  show  in  that  proceeding, 
that  no  rent  at  all  is  due,  or  if  he  admits  that  some  is  due, 
but  not  as  much  as  the  landlord  claims,  he  may  tender  that 
amount,  and  by  denying  that  any  more  is  due,  put  the 
landlord  to  the  proof  of  it  for  he  may  deny  the  facts  upon 
which  the  summons  issued  or  any  of  them  (2  Ilcv.  Stat.  p. 
423,  §  34,  2d  ed.). 

All  this  being  the  case,  there  is  no  reason  why  the 
judgment  rendered  in  the  summary  proceedings  should  not 
be  final  and  conclusive  upon  the  point,  that  he  avers  the 
amount  of  rent  lor  the  non-payment  of  which  he  is  adjudged 
to  be  in  default,  whether  he  appears  and  contests  his  in- 
debteness,  or  allows  the  proceedings  to  go  by  default. 

LARREMORE,  J. — I  think,  upon  the  evidence,  judgment 
should  be  ordered  for  the  full  amount  of  the  verdict. 
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N.  Y.  SUPERIOR  COURT 

BEUNAKD  SAMUELS,  plaintiff,  agt.  JOHN  MCDONALD,  et  al., 
defendants. 

The  commissioners  of  emigration  are  not  liable  in  their  official  capacity,  for  loss  of 
baggage  belonging  to  emigrants. 

In  framing  his  complaint,  under  the  Code,  it  seems  to  be  still  necessary  for  a  plain- 
tiff to  observe,  in  the  statements  of  facts  constituting  the  cause  of  action,  the 
distinction  between  a  mere  negligent  loss  and  a  conversion  of  the  baggage. 

A  bailee  without  hire  cannot  be  held  liable  for  loss  of  baggage,  except  upon  proof 
showing  such  a  delivery  to  and  acceptance  by  him  of  the  property  as  imposes 
upon  him  the  legal  obligation  to  answer  tor  its  safety.  Evidence  which  estab- 
lishes merely,  that  according  to  certain  rules  and  regulations  the  property  should 
have  come  into  his  possession,  is  insufficient. 

General  Term,  March,  1871. 

Before  MONELL,  McCuNN  and  FREEDMAN,  JJ. 

THE  complaint  of  the  plaintiff  against  John  McDonald, 
Robert  Murray,  Cornelius  Van  Ness  and  Nicholas  Muller, 
named  as  defendants  therein,  alleged  as  follows : 

That  on  May  24th,  1867,  the  plaintiff  arrived  at  the  port 
of  New  York,  from  Liverpool,  in  the  steamer  Manhattan, 
having  in  his  possession  several  trunks  and  other  personal 
effects,  the  property  of  the  plaintiff. 

That  upon  such  arrival,  and  before  the  said  steamer  had 
come  to  any  wharf  in  the  said  port,  the  above  named  defend- 
ants, by  their  servants  and  employees,  boarded  said  steamer 
by  means  of  a  small  steamboat,  and  then  and  there  the  de- 
fendants, claiming  to  act  under  some  contract,  license  or 
permission  from  the  commissioners  of  emigration,  a  corporate 
body  established  by  and  under  the  laws  of  the  state  of  New 
York,  did,  without  obtaining  the  consent  of  the  plaintiff,  but 
claiming  the  exclusive  right  to  carry  and  convey  the  baggage 
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and  personal  effects  of  passengers  from  said  steamship  to  the 
city  of  New  York,  take  into  their  possession  the  said  trunks 
and  personal  effects  of  the  plaintiff,  and  undertook  to  carry 
and  convey  the  same  safely  to  city  of  New  York,  and  there 
safely  keep  the  same  in  the  premises  occupied  by  the  defend- 
ants at  Castle  Garden  in  said  city,  charging  as  compensation 
therefor  the  sum  of  ten  cents  for  each  package  not  taken 
away  by  the.  owner  within  forty  eight  hours. 

That  among  the  said  trunks  and  chests  of  the  plaintiff 
taken  possession  of  by  the  defendants  as  aforesaid,  was  a 
chest  containing  a  large  quantity  of  clothing  arid  other 
articles  of  the  value  of  about  -thirteen  hundred  dollars. 

That  the  plaintiff'  has  repeatedly  demanded  the  said 
trunk  last  mentioned  from  the  employees  of  the  defendants  at 
the  usual  place  of  delivery  of  such  articles,  and  has  offered 
to  pay  the  sum  charged  by  the  defendants  for  the  care  and 
custody  thereof,  but  the  defendants  neglected  and  refused  to 
deliver  the  same  to  the  plaintiff,  and  admitted  their  inability 
to  deliver  the  same,  whereby  the  same  has  become  wholly 
lost  to  the  plaintiff'. 

Wherefore  the  plaintiff  demands  judgment  against  the 
defendants  for  his  damages  to  the  amount  of  fifteen  hundred 
dollars. 

The  defendant  McDonald  alone  was  served  with  process, 
and  his  answer  constituted,  in  effect,  a  general  denial. 

By  stipulation  in  writing  between  the  plaintiff  and  the 
defendant  McDonald  the  summons  and  complaint  were 
amended  by  the  striking  out  of  the  name  of  Robert  Murray, 
as  one  of  the  defendants  and  inserting  the  name  of  John 
Daly  as  defendant  in  lieu  of  said  Murray. 

The  action  was  tried  at  the  trial  term  before  a  justice  of 
this  court  and  a  jury. 

At  the  close  of  plaintiffs  case  defendant's  counsel  moved 
for  a  dismissal  of  the  complaint,  for  the  reasons : 

I.  Because  by  the  statutes  the  defendants  were  the  mere 
servants  of  the  commissioners  of  emigration,  and  could  not 
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be  made  liable  for  any  baggage  delivered  into  Castle  Garden 
until  it  was  checked  by  the  railroads  represented  by  the 
agency. 

II.  Because  the  complaint  alleged  a  delivery  to  defendants 
on  board  of  the  vessel,  which  had  not  been  proved,  and  such 
allegation  could  not  be  sustained  by  proof  of  delivery  in  the 
garden. 

III.  That,  if  these  defendants  were  liable  at  all,  it  was  a 
joint  liability  which  could  not  be  severed,  and  all  must  be 
sued  and  served,  or  the  action  could  not  be  maintained. 

IV.  That,  by  statute,  these  defendants  could  not  be  made 
liable  for  any  city  baggage  not 'intended  for  inland  transpor- 
tation, this  baggage  being  under  the  sole  control  of  the  com- 
missioners of  emigration. 

The  court  denied  the  motion  to  which  defendant's  counsel 
duly  excepted. 

The  evidence  thereupon  introduced  showed  that  at  the 
time  alleged,  to  wit,  May  24th,  1SG7,  the  defendants,  Mc- 
Donald, Van  Ness,  and  Daley,  were  jointly  engaged  in  a  kind 
of  business  in  the  interior  of  Castle  Garden,  which  appeared 
to  have  been  as  follows :  McDonald  represented  the  Pennsyl- 
vania Railroad,  Van  Ness  the  Erie,  and  Daley  the  New  York 
Central.  For  the  benefit  of  these  roads  in  soliciting  travel, 
and  their  convenience  in  booking  passengers  and  receiving 
and  checking  their  baggage,  these  parties,  known  as  the  rail- 
road agency,  were  admitted  into  Castle  Garden  for  that  pur- 
pose, to  the  exclusion  of  ah1  other  parties.  These  railroad 
agents  (the  defendant's)  derived  a  profit  by  way  of  a  commis- 
sion or  allowance  upon  the  tickets  sold  by  them.  It  appeared 
that  commissioners  of  emigration  allotted  to  these  agents  a 
portion  of  their  premises  in  which  to  transact  their  business, 
and  imposed  upon  them  as  a  condition  of  the  privileges 
accorded  to  them,  the  duty  of  receiving,  taking  charge  of  and 
delivering  the  baggage  and  effects  of  the  emigrants  who 
intended  to  remain  in  the  city,  as  well  as  of  those  who  pur- 
chased tickets  for  those  railroads,  and  the  commissioners 
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allowed  the  defendant's  to  charge  ten  cents  for  each  package 
which  remained  in  their  custody  over  forty  eight  hours, 
according  to  one  witness,  or  twenty  four  hours  according  to 
defendants  testimony.  The  money  thus  received  went  to  the 
individual  benefit  of  the  defendant's,  and  made  part  of  a 
general  fund,  which  after  paying  the  expenses  of  labor,  &c., 
was  divided  among  them.  If  the  expenses  had  exceeded  the 
profits  the  defendant's  would  have  had  to  pay  them. 

It  also  appeared  that  under  another  regulation  made  by 
the  commissioners  of  emigration  it  was  the  duty  of  one  Capt. 
Hall  to  convey  the  b;iggage  of  the  emmigrants  from  the 
steamer  to  Castle  Garden,  and  that  the  employees  of  Capt. 
Hall  checked  such  baggage  before  it  was  taken  from  the 
steamer. 

After  the  close  of  the  evidence  on  both  sides  plaintiff's 
counsel  moved  to  strike  out  the  name  of  Nicholas  Muller  in 
the  complaint,  as  he  had  put  it  in  on  the  information  that  he 
was  one  of  the  railroad  agents  at  the  time  the  baggage  was 
lost,  and  it  appeared  from  the  testimony  in  the  case  that  he 
was  not  an  agent  at  that  time. 

The  court  granted  the  motion,  to  which  defendant's  counsel 
duly  excepted. 

The  defendant's  counsel  then  requested  the  court  to  dis- 
miss the  complaint  and  to  direct  a  verdict  for  the  defendants, 
for  the  reasons  urged  by  him  on  the  motion  for  a  non-suit 
and  for  the  additional  reason :  that  it  appeared  from  the 
evidence  that  the  defendants  were  the  mere  agents  in  all 
cases  of  either  the  railroad  companies  they  represented  or  the 
commissioners  of  emigration,  and  could  not  be  personally 
charged  in  this  case.  The  court  refused  so  to  do,  to  which 
defendant's  counsel  duly  excepted. 

The  court,  on  motion  of  counsel  for  the  plaintiff,  directed 
the  jury  to  find  a  verdict  for  the  plaintiff  against  the  defendants 
John  McDonald,  Cornelius  Van  Ness,  and  John  Daley,  and 
the  jury,  thereupon,  under  the  direction  of  the  court,  render- 
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ed  a  verdict  for  the  plaintiff,  and  assessed  the  damages  at 
$879. 

The  court  then  ordered  that  the  exceptions  taken  by  the 
defendants  be  heard  at  the  general  term  of  this  court  in  the 
first  instance,  and  that  judgment  in  the  mean  time  be  sus- 
pended. 

MALCOLM  CAMPBELL,  attorney  for  plaintiff'. 
CHARLES  C.  BIGELOW,  attorney  for  defendants. 

By  the  court,  FREEDMAN,  J.  —  Under  the  statutes  in  force 
at  the  time  of  the  commencement  of  this  action  the  commis- 
sioners of  emigration  were  public  officers  of  the  state  govern- 
ment, whose  powers  and  duties  were  strictly  defined  by  law. 
As  such  officers  they  had  no  power  to  make  any  contract  for 
the  acceptance,  safe  keeping,  or  return  of  the  baggage  of  any 
person.  The  rules  and  regulations  prescribed  by  them,  pur- 
suant to  the  authority  conferred  upon  them  by  statute,  for 
the  landing  of  emmigrants  and  their  baggage,  must  be 
deemed  to  have  been  established  for  the  general  good  and 
better  protection  of  emmigrants  arriving  at  the  port  of  New 
York,  but  if  such  rules  and  regulations  have  failed  to  protect 
the  plaintiff  it  is  a  misfortune  for  which  he  has  no  remedy 
against  the  state  or  the  commissioners  in  their  official 
character,  for  the  assumption  by  the  government  of  control 
over  such  matters  cannot  be  held  to  operate  as  a  contract  of 
general  indemnity  (Murphy  agt.  The  Commissioners,  &c.,  28 

jy.  r.,  134). 

To  enumerate  the  instances  in  which  the  commissioners, 
or  any  of  them,  might  become  individually  liable,  would  in 
the  present  case  be  a  work  of  supererogation.  Nor  is  it 
necessary  to  discuss  how  far  and  under  what  circumstances 
the  doctrine  of  respondeat  superior  should  be  applied  to  the 
several  railroad  companies,  who  are  represented  at  Castle 
Garden  by  the  defendants.  The  only  question  to  be  deter- 
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mined  in  this  case  being  whether  the  verdict  directed  against 
the  defendants'  named  can  be  permitted  to  stand. 

Passing  over  the  questions  arising  from  the  change  and 
substitution  of  parties,  and  the  non-service  of  process  upon 
two  of  the  defendants,  who  were  brought  into  court  in  a 
summary  way,  1  shall  at  once  proceed  to  examine  whether 
upon  the  proofs  adduced  in  support  of  the  allegations  of  the 
complaint  a  personal  liability  has  been  established  on  the 
part  of  the  defendants,  and  for  the  purposes  of  such  examina- 
tion I  will  assume,  without  further  inquiry,  that  in  conse- 
quence of  the  manner  in  which  they  transacted  their  business 
at  Castle  Garden,  as  the  so-called  railroad  agency,  they  were 
personally  responsible,  to  some  extent  at  least,  for  the  safety 
of  baggage  coming  into  their  possession,  and  belonging  to 
emmigrants  who  intended  to  remain  in  the  city  of  New  York. 

By  the  complaint  defendants  stand  charged  as  carriers, 
who,  against  plaintiffs  consent,  had  taken  possession  of  his 
baggage  and  assumed  the  duty  of  safely  carrying  and  keeping 
the  same.  Proof  of  a  compulsory  taking  of  the  baggage 
from  plaintiffs  possession  by  the  defendants  and  a  refusal  on 
their  part  to  restore  it,  would  consequently  have  been  suffi- 
cient, without  any  proof  of  its  subsequent  fate,  to  enable 
plaintiff  to  recover.  But  plaintiff's  evidence  wholly  failed  in 
this  respect,  for  it  showed  that  if  there  was  any  compulsory 
taking  at  all  it  was  done  by  Capt.  Hall,  whose  duty  it  was 
to  convey  the  baggage  to  Castle  Garden,  and  who,  in  the 
performance  of  such  duty,  acted  under  the  regulations  estab- 
lished by  the  commissioners,  and  not  under  any  authority, 
express  or  implied,  from  defendants.  If  there  was  no  com- 
pulsory taking,  the  action  being  in  the  form  of  trover  for  a 
conversion  and  not  for  a  mere  negligent  loss,  will  not  lie 
against  a  carrier  or  even  a  bailee,  except  upon  proof  of  an 
absolute  appropriation  of  the  property  by  the  carrier  or 
bailee  to  his  own  use,  or,  what  is  equivalent,  parting  with  it 
to  others  without  authority  from  the  owner  (Devereux  agt 
Barclay,  2  Barn.  <£•  Aid.,  702;  Steplicnson  ngt.  ILtrt,  4 
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J5 ing.,  476 :  Youl  agt.  Harbottle,  Pcake's  Cas.,  49  ;  Sublock 
agt.  Inylis,  1,  Stark,  154). 

For  mere  negligent  loss  the  only  forms  of  remedy  formerly 
were  either  a  special  action  on  the  case  for  a  breach  of  the 
public  duty  of  carrying  and  delivering  safely  or  of  assumpsit 
for  a  breach  of  the  undertaking  so  to  carry  and  deliver  (Ross 
agt.  Johnson,  5  Burr.,  2825  ;  Anon  agt.  Salk.  665). 

In  Tolano  agt.  The  National  Steam  Navigation  Co.  (5 
Rob.,  326),  this  was  held  by  the  court  to  constitute  a  substan- 
tial difference  in  the  cause  of  action,  which  a  plaintiff  is  bound 
to  observe  in  the  statement  of  facts  constituting  the  com- 
plaint (Code  §  142,  subd.  2),  if  he  seek  to  recover  for  mere 
non-delivery  or  loss. 

If  this  doctrine  is  sound  law  under  our  present  practice, 
there  was  at  the  time  the  plaintiff  rested  his  case  a  total 
failure  of  proof  as  regards  the  cause  of  action  alleged  in  the 
complaint,  and  the  motion  for  a  non-suit  should  have  been 
granted,  especially  as  no  motion  was  made  by  plaintiff  for 
leave  to  amend. 

But  aside  from  this  objection,  which  may  be  open  to  the 
criticism  of  being  of  a  technical  nature,  the  evidence  appears 
to  be  altogether  insufficient  to  fasten  any  liability  upon  the 
defendants.  If  in  consequence  of  the  manner  in  which,  and 
the  circumstances  under  which  they  transacted  their  business 
at  Castle  Garden,  they  are  to  be  considered  as  bailees  with- 
out hire  of  the  city  baggage  of  emmigrants,  they  can  be  held 
liable  only  upon  proof  of  want  of  ordinary  care  in  keeping 
it,  or  of  an  actual  subsequent  appropriation  of  it  to  their  own 
.use.  But  in  either  case  it  is  absolutely  necessary  to  establish, 
as  the  foundation  of  the  liability,  and  by  competent  proof  in 
the  first  instance,  that  the  baggage  came  into  their  possession 
for  the  purpose  of  being  kept  by  them  subject  to  the  call  of 
the  owner.  Upon  this  point  the  evidence  shows  that  the 
plaintiff  saw  the  missing  box  checked  by  some  person  un- 
known to  him  on  board  of  the  vessel  on  which  he  arrived, 
and  that  he  received  a  check  therefor.  But  he  was  unable 


NEW  YORK  PRACTICE  REPORTS.      367 

Samuels  agr.  McDonald. 

to  state  whether  or  not  the  check  thus  received  was  a 
duplicate  of  the  strap-check,  which  he  saw  attached  to  the 
box.  There  was  also  some  evidence  which  had  a  tendency  to 
show  that  a  mistake  occurred  in  the  checking  of  this  box. 
Plaintiff  testified  that  he  saw  all  his  pieces  landed  by  a 
lighter  (commanded  by  Capt.  Hall)  upon  a  wharf  inside  of 
Castle  Garden,  over  which  it  appeared  the  commissioners  of 
emigration  had  control,  and  to  which  all  their  employees, 
who  were  quite  numerous,  as  well  as  the  defendants,  had 
free  access ;  but  that  he  did  not  count  his  pieces  after  they 
had  been  discharged  from  the  lighter,  although  he  was  posi- 
tive that  all  the  large  boxes  and  trunks  (which  included  the 
box  in  question)  went  into  Castle  Garden.  Edw^ard  Mur- 
phy, called  as  a  witness  on  the  part  of  plaintiff,  testified  he 
was  employed  by  the  railroad  agency  as  baggage-master,  and 
as  such  had  charge  of  the  whole  baggage,  which  included 
railroad  as  well  as  city!  baggage,  that  he  presumed  he  was 
on  the  wharf  when  the  baggage  came  in  from  the  vessel 
on  which  plaintiff  had  arrived,  but  that  he  never  sa\v  plain- 
tiffs missing  box.  It  also  appeared  that  plaintiff  did  not  dis- 
cover his  loss  for  ten  or  twelve  days.  All  these  facts  taken 
and  weighed  together  and  considered  in  connection  with  the 
Castle  Garden  regulations,  as  far  as  they  were  made  to  ap- 
pear, fall  very  much  short  of  establishing  that  there  was,  in 
point  of  fact,  such  a  delivery  by  Capt.  Hall  to  the  defend- 
ants, and  an  acceptance  on  their  part,  of  the  box  in  question 
as  is  necessary  for  the  creation  of  a  legal  liability  founded 
thereon.  Defendant's  exceptions  to  the  refusal  of  the  court 
to  dismiss  the  complaint,  and  to  the  direction  of  the  verdict 
should  be  sustained,  and  a  new  trial  ordered  with  costs  to  the 
defendants  to  abide  the  event. 


368  NEW  YORK  PRACTICE  REPORTS. 


Bacon  agt.  Dinstnore. 


SUPREME    COURT. 

JOHN  H.  BACON,  Jr.,  as  treasurer  of  the  New  York  and 
Boston  Express  Company,  agt.  WILLIAM  B.  DINSMORE,  as 
president  of  the  Adams  Express  Company. 

Where  a  tranistory  action  is  brought  in  the  name  of  the  treasurer  of  an  express  com- 
pany against  the  president  by  name,  of  another  express  company,  the  question  of  a 
change  of  venue  Is  to  be  governed  by  the  residence  of  these  parlies. 

Thus,  where  it  appeared  that  the  venue  was  laid  in  the  county  of  Kings,  where  the 
plaintiffs  company  had  a  principal  business  office,  but  he  was  a  resident  of  Massa- 
chusetts, and  the  defendant  was  a  resident  of  the  city  and  county  of  New  York, 
•where  the  company  had  its  principal  business  office,  and  that  the  plaintiff  had  also 
an  office  of  business  at  the  latter  place,  the  venue  was  properly  changed  from 
Kings  to  New  York,  although  both  parties  were  joint  stock  associations. 

General  Term,  Kings  County,  February,  1872. 

Before  JOSEPH  F.  BARNAED,  P.  J.,  and  GILBERT  and 
TAPPEN,  JJ. 

THE  venue  of  this  action  (the  subject  of  which  was 
transitory  and  not  local)  was  laid  in  Kings  county.  Before 
answer,  the  defendant  under  section  125  of  the  code,  moved 
to  change  the  venue  to  the  county  of  New  York.  By  the 
motion  papers,  used  in  support  of  such  motion,  it  appeared 
that  both  the  New  York  and  Boston  Express  Company  and 
the  Adams  Express  Company  were  joint  stock  associations  ; 
,  that  the  plaintiff  John  H.  Bacon,  Jr.,  was  a  non-resident  of 
the  state,  and  that  the  defendant  William  B.  Dinsmore,  was 
a  resident  of  the  city  of  New  York ;  that  the  principal  office 
or  place  of  business  of  both  of  said  companies  was  in  the 
city  of  New  York,  and  that  the  Adams  Express  Company 
had  no  office  and  transacted  no  business  in  the  count}7'  of 
Kings.  The  plaintiff  read  in  opposition  to  the  motion  affidavits 
to  the  effect  that  the  New  York  and  Boston  Express  Com- 
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pany  had  an  office  in  the  city  of  Brooklyn,  and  transacted 
business  in  the  county  of  Kings,  and  that  its  superintendent 
resided  in  said  city.  The  motion  was  denied  by  Mr.  Justice 
PRATT  at  special  term,  who  held  that  "in  the  matter  of 
suing  and  being  sued  joint  stock  associations  are  governed  by 
same  rules  that  apply  to  corporations.  A  corporation  has 
its  residence  wherever  it  has  a  place  of  business.  It  follows 
that  the  plaintiff  having  a  place  of  business  in  Kings  county, 
that  county  for  the  purposes  of  this  case  is  its  residence  (see 
17  How.,  543)." 

The  defendant  thereupon  appealed  to  the  general  term. 

CLARENCE  A.  SEWARD  and  CHARLES  M.  DA  COSTA,  for 
appellant. 

This  is  an  appeal  from  an  order,  made  at  special  term  by 
Mr.  Justice  PRATT,  on  the  28th  November,  1871,  denying  the 
defendant's  motion  to  change  the  place  of  trial  from  the 
county  of  Kings  to  the  county  of  New  York.  On  the 
affidavit  of  Isaiah  C.  Babcock,  the  demand  that  the  place  of 
trial  should  be  changed  to  the  proper  county,  to  wit :  the 
county  of  New  York,  duly  served  upon  the  plaintiff's  attorney, 
and  the  complaint,  the  defendant,  before  answering,  obtained 
an  order  to  show  cause  why  the  place  of  trial  should  not  be 
so  changed.  The  affidavit  of  Isaiah  C.  Babcock  is  to  the 
effect,  that  John  H.  Bacon,  Jr.,  plaintiff  in  this  suit,  is  a  non- 
resident of  the  state  of  New  York,  to  wit :  a  resident  of  the 
state  of  Massachusetts ;  that  the  president  of  the  defendant's 
company  is  a  resident  of  the  city  and  county  of  New  York ; 
that  its  principal  office  or  place  of  business  is  in  the  city  and 
county  of  New  York ;  that  the  defendant,  William  B.  Dins- 
more,  is  a  resident  of  the  city  and  county  of  New  York; 
that  the  principal  office  or  place  of  business  of  the  defendant's 
company  is  situate  in  the  city  and  county  of  New  York  ;  and 
that  the  said  company  have  no  office  nor  transact  any  busi- 
ness whatever  in  the  county  of  Kings. 
VOL.  XLII.  24 
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The  complaint  in  this  action  is  certainly  sui  generis.  It  is 
in  effect  a  bill  in  equity,  brought  by  one  express  company  to 
compel  another,  its  rival,  to  carry  for  it  all  its  freight  and 
other  transportable  matter ;  in  other  words,  to  give  to  the  ex- 
press company  so  complaining,  all  the  benefit  to  be  derived 
from  the  capital,  enterprise,  means,  and  machinery  of  its  rival. 

The  gravamen  of  the  complaint  consists  in  the  valleged 
refusal  of  the  Adams  Express  Company  to  carry  the  packages 
and  merchandise  entrusted  to  the  Boston  and  New  York  Ex- 
press Company,  from  New  York  to  Baltimore  and  other 
cities  and  places  south  of  New  York j  the  lines  of  the  Boston 
and  New  York  Express  Company  extending  only  from 
Boston  to  New  York  and  no  further. 

The  plaintiff,  in  opposition  to  the  motion,  read  the  affida- 
vits of  W.  H.  Morgan  and  of  W.  E.  Evans,  which  are  to  the 
effect  that  the  Boston  and  New  York  Express  Company  have 
an  office  in  the  county  of  Kings,  that  the  superintendent  re- 
sides there,  and  that  they  believe  that  the  superintendent  of 
the  Adams  Express  Company  and  some  of  the  shareholders 
reside  in  the  county  of  Kings.  None  of  the  allegations  in 
Mr.  Babcock's  affidavit,  however,  are  controverted. 

I.  By  the  125th  section  of  the  Code  it  is  provided,  that  in 
all  other  cases,  the  action  shall  be  tried  in  the  county  in 
in  which  the  parties,  or  any  of  them,  reside,  at  the  commen- 
cement of  the  action,  but  if  none  of  the  parties  shall  reside 
in  the  state,  the  same  shall  be  tried  in  any  county  which  the 
plaintiff  shall  designate  in  his  complaint." 

The  motion  was  made  as  matter  of  right,  under  such  sec- 
tion, and  the  order  denying  the  same  is  appealable  (StarJcs  agt. 
Bates,  12  How.,  465 ;  Leland  agt.  Hathorn,  42  N.  Y.,  547). 

II.  Both  of  the  express  companies — plaintiff's  and  defend- 
ant's— are  joint  stock'  associations,  created  under  the  laws  of 
the  state  of  New  York. 

By  the  act  of  1849,  chapter  258,  and  by  the  act  of  1853, 
chapter  153,  it  is  provided  : 

(a.)  That  suits  by  joint  stock  associations  may  be  brought 
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in    the   name   of  the   president    or  treasurer  for   the  time 
being. 

(b.)  That  suits  against  such  joint  stock  associations  must 
be  brought  primarily  against  the  president  or  treasurer  for 
the  time  being ;  in  other  words,  where  a  joint  stock  associa- 
tion is  plaintiff,  it  is  competent  either  to  bring  the  suit  in 
the  names  of  the  officers  so  designated,  or  in  the  names  of 
all  the  shareholders ;  but  where  the  joint  stock  association 
is  defendant,  the  suit  in  the  first  instance  must  be  brought 
against  such  officers. 

III.  The  plaintiffs  company  has  elected  to  avail  itself  of 
the  statutory  privilege  given  it,  to  bring  this  action  in  the 
name  of  its  treasurer,  and  hence,  he  is  the  party  plaintiff  to 
the  action,  and  his  residence  will  be  controlling  under  section 
125  of  the  Code. 

It  is  conceded,  by  not  being  denied,  that  the  plaintiff, 
John  H.  Bacon,  Jr.,  is  a  non-resident  of  the  state  of  New 
York,  to  wit,  a  resident  of  the  state  of  Massachusetts,  and 
that  the  defendant,  William  B.  Dinsmore,  is  a  resident  of  the 
city  and  county  of  New  York.  It  follows,  therefore,  that 
the  county  of  New  York,  is  the  proper  place  of  trial  of  this 
action. 

Suppose,  for  example,  that  a  statute  existed  allowing  every 
partnership  to  bring  suits,  either  in  the  name  of  its  senior 
partner,  or  in  the  name  of  all  its  partners.  If  the  firm  availed 
itself  of  such  statutory  enactment,  and  brought  a  suit  in  the 
county  of  Kings,  in  the  name  of  its  senior  partner,  who  was 
a  non-resident  of  the  state,  against  a  debtor  residing  in  the 
city  and  county  of  New  York,  can  it  be  doubted  for  one  in- 
stant, that  under  the  12f5th  section  of  the  Code,  the  county 
of  New  York  would  be  the  proper  place  of  trial. 

IV.  Nor  can  it  be  claimed  that  any  supposed  rules  of  law 
applicable  to  suits  against  corporations  can  be  invoked  by 
the  plaintiff  in  his  favor,  for  neither  the  plaintiff's  company 
nor  defendant's  company  is  a  corporation. 

The  5th  section  of  the  act  of  J849,  expressly  provides. 
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that  such  joint  stock  associations  shall  not  be  deemed  corpora- 
tions, and  to  the  same  effect  is  the  act  of  1854,  chapter  254. 

See  also  New  York  Iron  Worlts  agt.  btnith,  (4  Duer,  374,) 
and  the  unreported  general  term  case  of  Sell  agt.  Siveetser, 
opinion  by  T.  R.  STRONG,  J. 

They  are  simply  partnerships,  with  certain  corporate 
rights,  especially  given  them  by  statute,  and  no  others  (1 
Parsons  on  Contracts,  121  ;  Bell  agt.  Sweetser,  supra ; 
Supervisors,  &c.  agt.  The  People,  7  Hill,  513  ;  Witherliead 
agt  Allen,  3  Keyes,  562,  564.) 

They  have  the  right  to  devolve  the  transactions  of  their 
busniess  on  three  or  more  of  the  association  (Act  of  1854, 
chap.,  245  ;)  and  by  the  statute  hereinbefore  referred  to, 
suits  against  such  associations,  must  in  the  first  instance,  be 
brought  against  the  designated  officers,  while  suits  by  such 
associations,  may  either  be  brought  in  the  names  of  such 
officers,  or  in  the  names  of  the  associates.  Before  the 
passage  of  the  act  referred  to,  suits  both  by  and  against  such 
associations,  had  to  be  brought  in  the  name  of  all  the 
associates,  and  the  death  of  any  associate,  or  the  transfer  of 
his  interest,  caused  the  abatement  of  such  suits.  The  ob- 
ject of  the  acts  above  referred  to  was,  to  prevent  such  oc- 
currences. 

V.  But  even  should  the  court  consider  these  joint  stock 
associations  as  quasi  corporations,  and  therefore,  ipply  to 
tbem  the  rules  applicable  to  corporations,  yet,  it  is  respect- 
fully submitted,  even  in  that  view,  the  venue  has  b^en  im- 
properly laid  in  Kings  county,  and  the  county  of  New  York 
is  the  proper  place  of  trial. 

(a.)  It  appears,  that  the  defendant's  company  have  no 
office,  and  transact  no  business  whatever  in  Kings  county, 
and  that  the  principal  places  of  business,  both  of  the  plaintiff 
and  defendant,  are  in  the  city  and  county  of  New  York. 

The  principal  place  of  business  •  of  a  corporation  is  its 
residence  (Conroe  agt.  National  Protection  Ins.  Co.,  10 
How.,  403.)  In  Hubbaid  agt.  The  National  Protection  Ins. 
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Co.,  (11  How.,  149,)  the  court  said:  "The  defendant's 
charter  having  prescribed  where  their  general  business  should 
be  done,  they  are  not  authorized  to  change  the  place,  and 
the  affidavit  states  that  they  are  in  fact  located  and  doing 
business  there.  That  must  be  considered  their  place  of  res- 
idence, and  the  fact  that  they  have  an  office  in  the  city  of 
Buffalo,  where  some  of  their  business  is  done,  does  not  make 
them  residents  there.  Their  residence  is  where  their  general 
business  is  transacted."  Citing  with  approval  the  case  of 
Conroe  against  the  same  defendants,  (10  How.,  403,)  see  also, 
Jenkins  agt.  The  California  Stage  Co.  (22  Cal.,  538.) 

(b.)  The  cases  in  the  books  (like  Belden  agt.  New  York 
and  Harlem  Railroad  Co.,  15  How.,  17,)  which  hold  that 
a  railroad  company  might  be  sued  in  any  county  through 
which  its  track  ran,  and  would  be  regarded  as  a  resident  of 
every  such  county,  turned  upon  the  consideration  of  their 
ownership  of  such  track  and  the  appurtenant  real  estate  in 
each  such  county. 

The  dictum  of  HARRIS,  J.,  in  Pond  agt.  The  Hudson  River. 
Railroad  Co.,  (17  How.,  544,)  that  "  if  it  has  several  places 
of  business  it  must  also  be  deemed  to  have  several  places  of 
residence,"  was  obiter,  and  unsupported  by  reason  or  author- 
ity, unless  such  remark  be  construed  as  applying  only  to  the 
case  betore  it,  that  of  a  railroad  corporation  running  and 
owning  its  track  in  the  various  counties. 

If  the  rule,  as  laid  down  in  the  cases  in  10  and  J 1  How., 
(supra,)  be  not  followed,  then  this  absurd  rusult  would  follow, 
viz. :  a  natural  person  can  have  but  one  residence  ;  an  artifi- 
cial person,  that  is,  a  corporation,  may  have  innumerable 
residences. 

(c.)  So,  too,  for  the  purpose  of  taxation,  the  place  where, 
in  point  of  fact,  its  principal  financial  office  has  been  estab- 
lished, will  be  deemed  its  place  of  residence,  and  it  cannot 
be  changed  by  establishing  an  office  or  transacting  any  por- 
tion of  its  business  elsewhere  (Osicego  Starch  Factory  agt. 
Dolkway,  21  N.  Y.,  449;  455.) 
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VI.  Consideration,  too,  should  be  given  by  the  court  to 
the  facts: 

1.  That  the  alleged  cause  of  action  arose  in  the  county  of 
New  York. 

2.  That  the  defense  arises  there  also. 

3.  That  the  principal  offices  both  of  plaintiffs'  and  defend- 
ants' companies  are  situated  in  the  city  of  New  York. 

4.  That  the  witnesses  on  both  sides  must,  of  necessity, 
reside  there. 

5.  That  the  defendant  to  the  record  resides  there. 

6.  That  the  plaintiff  is  a  non-resident  of  the  state. 

All  of  such  facts  would  govern  the  court  in  deciding  a 
motion  to  change  the  venue  after  issue  joined  (rule  60,)  and 
it  is  respectfully  submitted,  should  influence  the  decision  of 
the  present  motion  made,  if  any  doubt  as  to  its  legality 
exists. 

VII.  The  order  appealed  from,  should  be  reversed,  with 
costs,  and  an  order  entered  changing  the  place  of  trial  to  the 
county  of  New  York. 

W.  H.  MORGAN  and  E.  Louis  LOWE,  for  respondent. 

This  is  an  appeal  from  an  order  denying  defendant's  mo- 
tion to  change  place  of  trial. 

Motion  was  made  upon  the  ground  that,  neither  plaintiff 
nor  defendant  resides  in  the  county  of  Kings,  under  section 
125  of  the  Code. 

The  plaintiff's  uncontradicted  affidavits  show  that,  it  is  an 
express  company  largely  engaged  in  business  in  Brooklyn, 
where  it  has  one  of  its  principal  offices  and  agencies,  ad- 
vertised as  such,  and  much  property,  and  where  it  employs 
the  necessary  men  to  conduct  its  affairs,  and  to  attend  to  its 
express  wagons,  which  are  regularly  engaged  in  carrying 
express  matter  in  that  city,  and  thence  to  all  points  reached 
by  its  routes  of  carriage  ;  and  that  its  superintendent  resides 
there. 
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I.  The  laws  of  1849,  ch.  258;    1851,  ch.  445,  and  1854, 
ch.  245,  provides  that  joint  stock,  companies,  consisting  of 
seven  or  oiore,  may  sue  and  be  sued  in  the  name  of  the 
president  or  treasurer. 

II.  In    Waterbury  agt.   Merchants    Union  Express   Com- 
pany, (50  Barb.,  160,)  (which  was  an  action  to  dissolve  the 
defendant,   a  joint  stock  company),    Mr.   Justice   BARNARD 
describes  the  character  of  such  associations   as  affixed    by 
those  laws,  thus : 

"1.  They  can,  like  corporations,  sue  and  be  sued  in  a 
single  or  collective  name,  to  wit,  the  name  of  their  president 
or  treasurer.  2.  Their  capital  or  property  is  represented  in 
shares  and  certificates  of  stock,  differing  in  no  respect  from 
shares  and  stock  certificates  in  corporations.  3.  The  death 
of  a  member,  his  insolvency,  or  the  sale  or  transfer  of  his 
interest,  is  not  a  dissolution  of  the  company.  4.  They  have 
perpetual  succession,  or  what  is  sometimes  called  the  im- 
mortality of  corporations.  5.  They  can  take  and  hold  real 
and  personal  estate  in  a  collective  capacity,  and  in  per- 
petual succession.  These  are  all  attributes  of  a  corporation, 
&c." 

In  that  case,  the  defendant  was  treated  as  a  corporation. 

III.  Such  joint  stock  companies  are  treated  as  corporations 
within  the  meaning  of  the  laws  relating  to  taxation,  and  as 
such  their  capital  is  liable  to  be  taxed  (Sandford  agt.  Super- 
visors of  N.  Y.,  15  How.,  172.) 

IV.  In  the  case  of  Fargo,  President,  &c.  agt.  McVicker, 
(38  How.,  1,  S.   C. ;  55  Barb.,  437)  application  was  made 
by  defendant  to  remove  the  case  from  the  state  court  to 
the  United  States  court,  plaintiff  being  a  joint  stock  com- 
pany organized  under  the  laws  ot  New  York,  but  having 
stockholders    in  other  -states,  and  defendant   being    a  non- 
resident. 

The  general  term  of  the  supreme  court  held,  1st.  That  the 
residence  of  a  corporation  is  in  the  state  by  whose  laws  it 
was  created  ;  2d.  That  a  joint  stock  company  is  to  be  gov- 
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erned  by  the  rules  which  apply  to  corporations,  upon  the 
question  of  residence. 

And  the  court  says :  "  As  to  being  sued,  or  bringing  suits 
by  the  fictitious  name  conferred  by  the  state  statute,  they 
stand  in  the  same  predicament  as  if  they  were  in  all  respects 
a  perfect  corporation  created  by  such  state  law.  It  is  the 
state  law  itself  that  gives  this  multitude  of  shareholders  legal 
capacity  to  go  into  court,  whether  as  plaintiffs  or  defendants, 
by  a  name  furnished  for  that  purpose  under  the  state  law. 
In  this  respect,  they  are  the  same  as  a  corporate  body, 
whether  they  be  a  corporate  body,  an  associate  body,  a 
joint  stock  company,  or  association,  by  whatever  designation 
they  may  be  known." 

"In  this  particular  as  party  litigant,  a  corporate  body  and 
an  associate  body  are  identical." 

"  The  reasoning  that  applies  to  one,  applies  to  the  other." 

V.  Express  companies,  as  common  carriers,  are  governed 
by  the  same  rules  in  this  respect  as  other  common  carriers. 

VI.  In  Pond  agt.  Hudson  E.  EE.  Co.,  (17  Hown  543),  it 
is  decided,  that  a  railroad  company,  organized  under  the  laws 
ef  this  state,  being  incapable  from  its  nature  of  having  a 
domicil,  its  place  of  residence  must  be  ascertained  by  its 
place  of  business,  and  that,  if  it  have   several   places  of 
business,  it  must  also  be  deemed  to  have  several  places  of 
residence ;  that,  as  the  defendants  were  carriers  of  passengers 
and  freight  between  New  York  and  Albany,  and  received 
fare  at  Albany,  and  there  contracted  for  transportation  to 
different  places  along  the  line  of  their  road,  it  made  no  differ- 
ence that  no  part  of  the  track  was  located  in  Albany  county, 
and  that  the  connection  between  Albany  and  the  railroad 
was  made  by  ferryboat.     Neither  did  it  make  any  difference 
that  the  principal  business  of  the  defendants  was  transacted 
in  New  York.     Their  place'of  business  at  Albany  gave  them 
residence  there.     That  was  an  action  for  personal  injuries  to 
the  plaintiff. 
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By  the  court,  GILBERT,  J. — The  defendant  has  a  legal 
right  to  have  the  place  of  trial  changed  to  New  York,  if  the 
persons  pamed  as  plaintiff*  or  defendant  are  the  parties  to  the 
action.  The  court  has  no  discretion  about  it  (Code,  §  125.) 

We  think  they  are  parties.  The  associations  which  they 
represent,  clearly  are  riot,  nor  could  they  be  made  parties,  in- 
asmuch as  they  have  no  legal  capacity  to  sue,  or  to  be  sued. 
Such  associations  are  not  corporations,  but  are  mere  partner- 
ships. But  for  the  statute  authorizing  suits  to  be  brought 
by  and  against  them  in  the  name  of  officers  thereof,  all  the 
partners  would  have  to  be  joined  as  plaintiffs  and  defendants. 
Suits  may  stiU  be  brought  by  such  associations  although, 
when  sued,  it  must,  in  the  first  instance,  be  in  the  name  of 
the  president  or  treasurer  (Laws  1849,  ch.,  258,  1853,  ch., 
150.)  The  partners  are  not  parties,  because  they  are  not 
named  on  the  record. 

It  is  not  even  known  how  many,  or  who  they  are.  The 
parties  named  are,  therefore,  the  parties  in  a  legal  sense.  It 
is  true,  the  suit  is  carried  on  for  others  who  are  beneficially 
interested  with  the  nominal  parties,  but  that  is  the  case, 
when  the  action  is  brought  by  the  trustee  of  an  express  trust 
(Code,  §  113?)  by  an  agent  contracting  in  his  own  name, 
without  disclosing  his  principals,  or  when  the  contract  is 
made  for  an  unknown  principal,  by  executors  and  adminis- 
trators and  the  like  cases.  And  yet,  it  is  clear,  that  such 
beneficiaries  are  not  parties  to  such  actions.  The  superior 
court  of  New  York,  took  a  similar  view  of  the  subject  in  a 
case  arising  under  section  390  of  the  Code,  authorizing  the 
examination  of  a  party  (Woods  agt.  De  Figaniere,  16  Abb., 

I-) 

The  order  appealed  from,  must  be  reversed,  with  S10  costs, 

and  an  order  must  be  entered,  changing  the  place  of  trial  tc 
the  city  and  county  of  New  York. 
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SUPREME  COURT. 

PETER  COYKENDALL,  respondent,   agt.   NATHAN   P.  EATON, 

appellant. 

Where  a  person  is  employed  by  an  innkeeper  for  the  purpose  of  receiving  robes, 
cushions,  whips,  &.C.,  during  one  night  at  a  ball  or  dance,  and  where  one  of  the 
guests  towards  the  close  thereof,  received  his  robes,  whip,  &c.,  and  with  his 
horse  and  carriage  left  for  home,  but  within  an  hour  afterwards  perhaps,  returned 
to  the  hotel,  and  carried  in  the  robe  and  cushion  and  handed  them  to  the  same 
clerk,  who  was  fctill  there  employed,  and  told  him, 

"That  he  (the  former  guest)  had  been  tipped  over,  and  these  things  would  have  to 
remain  there  two  or  three  days  or  until  he  could  find  his  horse  at  any  rate,  and 
asked  the  clerk  it'  it  would  be  all  right,  and  he  (the  clerk)  said  it  would  be." 
In  an  action  subsequently  brought  by  the  father  of  the  guest  against  the  landlord 
to  recover  the  value  of  the  robe  and  cushion  which  had  been  lost — it  being  con- 
ceded that  the  landlord  knew  nothing  of  their  being  left  at  his  house — and  the 
quoted  statement  above  being  all  the  evidence  there  was  on  the  subject: 
Held,  that  the  charge  of  the  judge,  that  under  the   circumstances,  defendant  was 
bomid  to  put  the  clerk  on  the  stand  as  a  witness,  to  make  such  explanation  as  he 
could,  and  in  the  absence  of  such  explanation,  the  jury  must  find  for  the  plaintiff, 
unless  the  property  was  left  with  the  clerk  pursuant  to  a  special  agreement,  was 
error.    The  clerk  was  interested  in  swearing  the  liability  on  the  defendant. 
That  the  property  was  left  with  the  clerk  to  be  kept  for  two  or  three  days,  or  until 
the  horse  was  found  was  sworn  to  as  above  quoted,  and  there  was  no  other  evi 
derice  on  the  point.     On  this  evidence  the  only  question  was  whether  the  clerk 
was  acting  within  the  scope  of  his  authority  as  agent  when  he  made  the  contract, 
and  this  was  a  question  of  law.    The  charge  of  the  court,  therefore,  that  the 
defendant  was  not  liable    if   there   was  a  contract  between  the  clerk  and  the 
former  guest,  but  if  there  was  no  such  contract,  defendant  was  liable,  was  error. 

Onondaga  General  Term,  November,  1871. 

Before  MULLIN,  P.  J.,  JOHNSON  and  TALCOLT,  JJ. 

R.  K.  GARDENER,  for  appellant. 
T.  R.  FULLER,  for  respondent. 

By  the  court,  MULLIN,  P.  J. — On  the  afternoon  of  the 
28th  of  November,  1867,  the  plaintiff's  son  borrowed  of  the 
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plaintiff,  a  wolf  robe  and  cushion  to  be  used  in  a  carnage  in 
which  the  son  and  a  young  lady  were  to  ride  to  a  ball  at 
the  house  of  defendant,  who  kept  a  hotel  or  inn  at  Onondaga 
Hill,  in  Onondaga  county. 

The  defendant  appointed  one  Case,  to  receive  whips,  robes, 
&c.,  &c.,  brought  to  the  house  by  persons  coming  to  the 
ball,  place  thereon  the  names  of  the  depositor,  and  to  return 
the  same  when  he  the  depositor  left  the  house. 

Henry  Coykendall  when  arriving  at  defendants,  carried  in, 
and  delivered  to  Case,  the  robe  and  cushion  in  question  in 
this  s'.iit,  Case  put  the  young  man's  name  on  them,  and  put 
them  into  the  room,  set  apart  for  the  purpose. 

Young  Coykendall  with  the  lady  who  accompanied  him 
remained  at  the  ball  until  at  or  near  its  close,  wrhen  he  called 
for  his  horse  and  carriage,  received  from  Case  the  robe  and 
cushion,  placed  them  in  the  carriage,  and  rode  away. 

Soon  after  leaving,  the  carriage  was  upset,  young  Coyken- 
dall and  the  lady  were  thrown  out,  and  the  horse  ran  away, 
Coykendall  thereupon,  gathered  up  the  robe  and  cushion  and 
returned  to  defendant's  house. 

On  arriving  there,  he  carried  in  the  robe  and  cushion  and 
handed  them  to  Case  who  was  still  employed  at  the  place 
where  robes,  &c.,  were  deposited,  and  told  him,  "  that  he 
(Coykendall)  had  been  tipped  over,  and  these  things  would 
have  to  remain  there  two  or  three  days,  or  until  he  could  find 
his  horse  at  any  rate,  Coykendall  asked  him,  l  if  it  would  be 
all  right ;'  and  he  Case  said  it  would  be." 

In  about  a  week  or  ten  days  after  the  dance,  young  Coy- 
kendall called  on  defendant,  and  asked  him,  "if he  had  hoard 
anything  about  a  robe  or  cushion  that  was  lost  there  the 
night  of  the  ball ;"  defendant  replied,  none  was  lost.  That 
he  Coykendall  got  the  robe,  &c.,  the  second  time,  and  he 
defendant  could  prove  it.  Coykendall  by  direction  of  plain- 
tiff, demanded  of  defendant  the  robe  and  cushion,  and  was 
told  in  reply,  that  he  had  received  it  that  night. 

The  defendant  had  no  knowledge,  that  young  Coykendall 
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left  a  robe  at  his  house  on  the  night  in  question.  He  did 
not  know  what  became  of  it,  and  had  nothing  to  do  with 
it 

The  court  charged  the  jury,  that  the  defendant  was  not 
liable,  if  there  was  a  contract  between  young  CoykenduH 
and  Case,  but  if  there  was  no  such  contract,  defendant  would 
be  liable.  To  these  parts  of  the  charge,  the  defendant's  coun- 
sel excepted. 

It  appeared  on  the  examination  of  defendant,  that  he 
had  not  subposned  Case  as  a  witnessj  but  had  requested 
him  to  attend  as  such,  but  he  Case  had  not  been  in  court  that 
day. 

The  judge  charged,  that  under  the  circumstances,  defend- 
ant was  bound  to  put  Case  on  the  stand,  to  make  such 
explanation  as  he  could.  In  the  absence  of  such  explana- 
tion, which  it  appears  probable  to  be  within  the  defendant's 
power  to  give,  they  must  find  for  the  plaintiff,  unless  the 
property  was  left  with  Case  pursuant  to  a  special  agree- 
ment. 

The  relation  of  innkeeper  and  guest  never  existed  between 
the  plaintiff  and  defendant.  Hence,  none  of  the  liabilities 
that  result  from  that  relation  attached  to  the  defendant. 
The  plaintiff's  son  was  the  guest.  The  father  was  not 
entitled  to  insist  on  any  of  the  rights  belonging  to  the 
guest. 

We  are  to  consider  the  property  as  left  in  deposit  with 
defendant  or  with  Case,  and  the  defendant  as  liable  for  gross 
neglect  only. 

The  first  question  then  is,  with  whom  was  it  left,  or  in 
other  words,  was  it  left  with  defendant  so,  as  to  charge  him 
therefor  as  bailee  ? 

It  was  not  delivered  to  the  defendant  personally.  He 
never  saw  it,  nor  had  anything  whatever  to  do  with  it. 

If  he  is  charged  with  the  property,  it  is  because  it  was 
delivered  to  and  received  by  his  servant  or  agent  under 
circumstances  that  bound  defendant  for  the  acts  ot  his  agent 
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Case  was  hired  for  the  night  only.  His  duty  was  to  re- 
ceive robes,  &c.,  brought  by  guests  coming  to  the  ball,  and 
to  deliver  them  back  when  the  guests  left.  He  had  no 
authority  from  defendant  to  receive  property  for  any  period 
of  time,  beyond  that  night,  or  at  the  longest  until  the  guest 
who  brought  it  left. 

Young  Coykendall  could  not  but  know  from  the  occasion 
and  the  nature  of  Case's  employment,  that  he  Case  was  acting 
temporarily  in  the  receipt,  and  delivery  of  the  robes,  &c.,  of 
those  who  attended  the  ball,  and  he  was,  therefore,  bound  to 
know,  that  Case  could  not  make  any  agreement  which 
would  make  defendant  responsible  for  property  beyond  the 
night. 

Had  a  person  gone  to  defendant  on  that  occasion  as  a 
guest,  not  to  attend  the  ball  merely,  but  to  stay  an  indefinite 
time,  and  left  with  Case  a  robe  to  be  kept  until  called  for, 
the  delivery  to  Case  might  be  delivery  to  defendant  so  as  to 
charge  him  with  the  property  if  lost. 

But  young  Coykendall  was  a  guest  for  the  ball  only,  and 
Case  by  receiving  the  property  could  bind  the  defendant  for 
its  custody  for  that  period  of  time  only. 

When  young  Coykendall  left,  taking  his  property  with 
him,  his  right  as  guest  terminated.  When  he  returned  and 
redelivered  the  property  to  Case,  it  was  not  delivered  to  be 
kept  for  him  as  a  guest,  but  as  a  matter  of  favor  for  his  con- 
venience and  accommodation. 

The  offer  to  Case  was,  to  leave  the  property  not  while  he, 
young  Coykendall,  remained  a  guest,  but  for  two  or  three 
days,  or  until  he  found  his  horse. 

Case  had  no  authority  to  make  such  a  contract,  and  when 
made,  did  not  bind  the  defendant. 

Would  it  be  claimed,  that  defendant  would  be  liable  if 
young  Coykendall,  not  being  a  guest,  had  left  his  horse  with 
defendant's  porter  under  just  such  an  arrangement  as  was 
made  witli  Case  I 

If  the  agreement  was  binding  on  defendant,  he  became 
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responsible  not  only  for  loss  resulting  from  his  own  neg- 
ligence, but  for  that  of  his  servants,  and  if  stolen  by  his 
servants,  he  became  responsible  for  the  loss. 

It  would  be  most  unjust  to  permit  a  servant  to  bind  his 
master  by  such  a  contract  (Litliridge  agt.  Phillips,  2  Starkie, 
544  j  1  Waite,  L.  &  P.,  308,  9  &  10.) 

The  court  below  submitted  to  the  jury  the  question, 
whether  a  special  contract  was  entered  into,  for  the  custody 
of  the  property,  between  young  Coykendall  and  Case,  and 
they  were  instructed,  that  if  such  a  contract  was  made, 
defendant  was  not  liable.  The  jury  having  found  for  the 
plaintiff,  must  have  found  that  no  such  contract  was  made. 
It  follows,  that  if  any  contract  was  made  in  reference  to  the 
custody  of  the  property,  it  must  have  been  made  with  .Case, 
as  defendant's  agent,  and  defendant  was  bound  by  the  con- 
tract. 

There  was  no  question  for  the  jury  as  to  whether  a  con- 
tract was  made  with  Case,  the  question  was  whether  it  was 
made  with  Case  as  agent  of  defendant.  If  it  was  so  made 
and  Case  had  authority  to  bind  the  defendant,  the  plaintiff 
was  bound  to  recover,  otherwise  not. 

There  was  no  conflict  of  evidence  as  to  what  was  said  and 
done  when  the  robe,  &c.,  was  left  with  Case  "the  second  time. 
That  Case  acted  for  the  defendant  on  the  occasion  of  receiv- 
ing the  robe,  &c.,  is  conceeded  on  all  hands.  That  he  was 
employed  for  and  during  the  ball  to  receive  property 
brought  by  those  atfending  it,  is  undisputed,  and  there  -is  no 
proof  or  claim  that  he  had  any  other  authority. 

That  the  property  was  left  with  him  to  be  kept  for  two  or 
three  days,  or  until  the  horse  was  found,  was  sworn  to  by 
young  Coykendall,  and  there  is  no  other  evidence  on  the 
point. 

On  this  evidence  the  only  question  was  whether  Case  was 
acting  within  the  scope  of  his  authority  when  he  made  the 
contract. 

When  there  is  no  dispute  about  the  authority  conferred 
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upon  an  agent,  the  question  whether  an  act  done  is  within 
the  power,  is  a  question  of  law  for  the  court,  precisely  as  it 
would  be  if  the  power  was  in  writing.  The  court,  and  not 
the  jury,  must  construe  it  so  as  to  determine  whether  the 
agents  acts  are  authorized  by  the  power  (Latham  agt. 
Westevelt,  26  Barb.,  256  ;  Cliapin  agt.  Potter,  I  Hilt.,  366). 

If  it  was  for  the  jury  to  say  whether  Case  acted  within  the 
scope  of  his  agency  in  making  the  contract  for  the  custody 
of  the  property,  it  was  not  submitted.  That,  however,  is 
not  material.  The  question  was  one  of  law,  and  was  errone- 
ously decided  by  the  court,  if  the  court  can  be  said  to  have 
decided  it,  and  the  finding  of  the  jury,  if  they  can  be  said 
to  have  found  it,  is  against  the  evidence  (MilbanJc  agt. 
Dennistoun,  21  N.  Y.,  386). 

The  instruction  to  the  jury  that  they  must  find  a  verdict 
for  the  plaintiff  because  defendant  did  not  call  Case,  unless 
they  found  that  the  goods  were  left  with  Case  pursuant  to  a 
special  agreement,  was  erroneous. 

Case  was  interested  in  swearing  the  liability  on  the 
defendant,  and  it  would  be  monstrous  to  compel  defendant 
to  call  him  and  thereby  afford  him  an  opportunity  to  charge 
him,  or  have  the  jury  told  they  must  find  a  verdict  against 
him  if  he  did  not. 

In  1st  C.  &  Hs\  Notes,  310,  after  laying  down  the  rule, 
that  if  it  appears  that  a  party  can  procure  evidence  that  will 
remove  the  effect  of  circumstantial  evidence  which  tends  to 
criminate,  and  he  does  not  produce  it,  a  presumption  of  guilt 
is  raised  against  him,  adds:  Yet,  if  it  appears,  that  the  only 
explanatory  evidence  is  of  a  suspicious  kind  or  character,  as 
that  the  witness  whose  absence  is  insisted  on  be  interested 
in  the  question  against  him,  this  takes  away  the  force  of  the 
presumption. 

Upon  both  of  the  foregoing  grounds,  I  think,  the  charge 
was  erroneous,  the  judgment  must,  therefore,  be  reversed, 
and  a  new  trial  granted,  costs  to  abide  the  event  (See  this 
uise  in  ;J7  How.,  453,  and  40  How..  206.) 
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The  following  case  is  reported  in  42  HQW.,  131.  The 
head  notes  seem  to  be  erroneous — and  there  is  a  bad  error 
on  p.  132.  Please  correct  same  as  follows  : 

SUPREME  COURT. 

ZINA  W.   ALEXANDER    agt.    AUSTIN   M.    HARD,   MELVILLE 
FROST  and  SILAS  B.  BROWN. 

AN  action  brought  in  the  supreme  court,  in  which  there 
were  two  causes  of  action,  and  two  issues  according  to  the 
complaint  and  answer.  The  first  involved  the  title  to  real 
property,  and  upon  that  issue,  the  defendants  succeeded. 
The  second,  involved  matters  that  a  justice  of  the  peace  had 
jurisdiction  to  try,  and  upon  that  issue,  the  jury  rendered  a 
verdict  in  favor  of  the  plaintiff,  for  five  dollars  damages — 
Held,  that  the  defendants  were  entitled  to  costs.  Also  held, 
that  the  plaintiff  was  not  entitled  to  costs,  for  the  reason  that 
he  was  beaten  upon  the  issue  of  title  to  real  property  5  and 
that  the  fact,  that  he  demanded  judgment  in  his  complaint 
for  five  hundred  dollars  damages,  besides  costs,  did  not  entitle 
him  to  costs  in  the  action  upon  a  verdict  in  his  favor  for 
only  $5  damages. 

In  the  report  of  the  above  case  on  page  132  of  this  volume, 
the  word  "  not"  in  a  sentence,  should  be  struck  out,  so  the 
sentence,  will  be  as  follows:  "That  the  plaintiff  could 
recover  for  any  loss  of  service  of  his  wife  or  infant  children 
occasioned  by  reason  of  defendants  assaulting  and  injuring 
them." 


NOTE — The  plaintiff  knew  when  he  brought  his  action  that  he  did  not  own  the 
real  property  alleged  to  have  been  trespassed  upon  and  injured,  &c.  Of  course  he 
knew  he  must  get  beat  on  that  issue.  There  being  nothing  left  in  the  complaint  but 
what  a  justice  of  the  peace  might  take  jurisdiction — he  was  not  justified  in  claiming 
$500  damages  in  his  complaint,  upon  an  issue  which  it  was  palpable  he  could  not 
sustain,  and  certainly  he  was  not  justified  in  asking  it  on  the  other  issues.  This  is 
the  view  we  first  took  of  it. — REP. 
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SUPREME   COURT. 

HARVEY  LOSEE   agt.  THE  SARATOGA  PAPER  COMPANY  and 

others. 

A  party  has  a  right  to  nse  steam  upon  his  own  premises  for  manufacturing  or  other 
lawful  purposes,  and  if  his  adjoining  neighbor  is  injured  by  an  explosion  caused 
by  the  nse  of  such  steam  power,  the  party  so  using  the  same  is  not  liable,  unless 
he  has  been  guilty  of  negligence. 

Argued  at  the  PlattsburgJi  General  Term,  July,  1866. 

Be/ore  BOCKES,  ROSEKRANS,  JAMES  and  POTTER,  JJ. 

THIS  action  was  brought  to  recover  damages  occasioned 
by  the  explosion  of  a  large  rotary,  iron  steam  boiler,  while 
the  same  was  owned  and  being  used  by  the  Saratoga  Paper 
Company,  at  their  mill  situated  in  the  village  of  Schuyler- 
ville,  Saratoga  county,  and  State  of  New  York,  on  the  13th 
day  of  February,  1864,  by.  means  whereof  the  boiler  was 
projected  and  thrown  on  to  the  plaintiff's  premises,  and 
through  several  of  his  buildings,  thereby  injuring  and  damag- 
ing the  same. 

Buchanan  and  Bullard  were  joined  with  the  paper  com- 
pany as  defendants  in  the  action,  on  the  ground  that  they 
were  trustees,  stockholders  and  agents  of  the  corporation, 
and  superintending  its  business  as  such,  and  therefore  jointly 
liable  with  the  company  in  the  action.  The  Clutes,  who 
manufactured  the  boiler,  were  also  made  defendants,  on  the 
ground  that  they  made  it  in  a  negligent  manner,  in  conse- 
quence of  which  negligence  the  boiler  exploded. 

The  case  was  tried  at  the  Saratoga  Circuit  in  January, 
1866,  before  Mr.  Justice  POTTER  and  a  jury,  when  the  com- 
plaint was  dismissed  as  to  the  Clutes,  and  a  verdict  rendered 
VOL.  XLIL  25 
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against  the  other  defendants  for  $3,420,  upon  which  judg- 
ment having  been  entered  up,  the  defendants  made  a  case 
and  appealed  to  the  general  term. 

The  unsuccessful  defendants  appealed,  and  the  plaintiff 
appealed  as  against  Clutes. 

This  suit  is  against  the  corporation  duly  formed,  and 
against  D.  A.  Bullard  &  Buchanan,  two  of  the  trustees  of 
the  company. 

February  14,  1864,  the  boiler  of  the  mill  exploded,  and 
was  thrown  upon  the  plaintiffs  premises,  causing  injury. 
The  complaint  alleges  negligence  in  the  making  and  putting 
up  of  the  boiler. 

The  plaintiff  attempted  to  prove  negligence  but  failed. 
All  the  acts  tending  to  prove  the  same  were  before  the 
boiler  was  finally  perfected,  and  thereafter  it  stood  a  test  of 
149  pounds. 

The  explosion  must  have  taken  place  at  a  pressure  of  less 
than  100  pounds. 

The  plaintiff  having  failed  in  his  proof  of  negligence,  and 
not  having  even  called  the  only  person  present  when  the 
accident  happened,  rested  his  case.  The  defendants  then 
moved  for  a  nonsuit. 

The  court  met  this  motion  by  holding  the  defendants  liable 
without  regard  to  the  question  of  negligence. 

The  defendants  offered  to  prove  there  was  no  negligence, 
&c.,  but  the  evidence  was  excluded,  and  defendants  excepted. 

A.  POND,  for  plaintiff. 

As  to  the  paper  company :  the  act  of  the  company  in  cast- 
ing the  boiler  in  question  on  to  the  premises  of  the  plaintiff, 
was  a  direct  trespass  upon  the  right  of  the  plaintiff"  to  the 
undisturbed  occupation  and  possession  of  his  own  premises. 
"  To  this  possession,  the  law  prohibits  all  direct  injury,  with- 
out regard  to  its  extent,  or  the  motives  of  the  aggressor  "  (Per 
GARDINER,  J".,  in  Hay  agt.  Cohoes  Co.,  2  Comst.,  161 ;  Tre- 
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main  agt.  Same,  id.,  163 ;  approved  in  Radcliffs  Ex>ors  agt 
Mayor,  4  id.,  199 ;  Hay  agt.  Cohoes  Co.,  3  Barb.,  42). 

The  above  cases  are  direct  authorities,  therefore,  to  sustain 
the  ruling  of  the  judge  at  the  circuit,  that  no  evidence  to 
show  negligence  was  necessary  to  warrant  a  recovery  for  the 
plaintiff,  so  far  as  the  paper  company  is  concerned  ;  and  that 
the  latter  could  not  exculpate  itself  from  liability  by  showing 
that  the  injury  was  committed,  notwithstanding  the  exercise 
of  the  most  extreme  care  on  its  part. 

E.  F.  BOLLARD,  for  the  paper  company. 
J.  S.  LANDON,  for  the  Clutes. 

I.  The  defendants  had  a  lawful  right  to  use  steam  upon 
their  premises,  and  they  are  not  liable  for  any  consequential 
injury  therefrom,  unless  they  were  guilty  of  negligence. 

In  deciding  otherwise  the  judge  at  the  circuit  founded  his 
opinion  upon  Hay  agt.  The  Cohoes  Co.,  2  Corns.,  159. 

That  case  is  entirely  different  from  this.  In  that  case  the 
rocks  were  thrown  upon  the  plaintiff's  land,  from  time  to 
,time,  during  several  months,  and  the  defendants'  agents 
entered  upon  the  plaintiff's,  land  and  put  on  rough  window- 
blinds  to  save  more  damage.  The  injury  was  contemplated, 
and  repeated.  The  blasting  was  done  intentionally.  The 
rocks  were  thrown  upon  the  plaintiff's  land  intentionally,  not 
maliciously.  The  use  of  the  powder  to  accomplish  that  act 
did  not  alter  the  principle.  It  was,  in  effect,  the  same  as  if 
thrown  by  the  person^  hand.  The  probable,  natural,  and 
necessary  consequence  of  blasting  rocks  within  ten  feet  of  a 
house  is  to  injure  it. 

"  A  man  must  be  deemed  to  design  the  necessary  conse- 
quences of  his  acts"  (Van  Pelt  agt.  McGraw,  4  Com.,  110, 
114). 

The  following  is  an  extract  from  my  points  in  the  Hay 
case  in  the  court  of  appeals,  viz. : 

"  This  being  an  action  on  the  case,  for  nuisance  in  the 
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nature  of  a  trespass,  and  also  for  a  trespass  upon  plaintiff's 
rights,  without  any  entry  upon  his  land,  care  and  skillful- 
ness  does  not  affect  the  question.  The  injury  is  immediate 
and  not  consequential.  The  cases  relied  upon  by  defense  (2 
Johns.,  283,  and  2  Demo,,  433,  1 7  Johns.,  42,)  all  stand  upon 
this  principle,  viz.  :  Where  one  does  a  lawful  act  on  his  own 
land,  and  does  not  immediately  molest  his  neighbor,  if  any 
injury  to  another  subsequently  happens,  the  actor  is  not 
liable  unless  his  original  lawful  act  was  done  in  a  negligent 
manner.  Thus,  if  one  digs  on  his  own  land,  as  he  lawfully 
may,  if  in  consequence  thereof  another's  house  afterwards 
falls  down ;  where  culverts  and  embankments  are  made  on 
one's  land  or  railroad  property  which  do  not  immediately 
injure  another,  but  afterwards,  in  consequence  thereof, 
another's  house  is  flooded,  in  such  case,  negligence  is  the  gist 
of  the  action." 

It  is  true,  language  may  have  been  used  by  the  court 
which  apparently  may  go  further  than  was  called  for  by 
the  facts  of  the  case,  but  such  language  is  not  binding  as 
authority  only  so  far  as  it  is  supported  by  the  facts  of  the 
case. 

Page  161,  GARDINER,  J.,  says  :  "  The  use  of  land  by  the 
proprietor  is  not,  therefore,  an  absolute  right,  but  qualified," 
&c.  "To  this  possession  the  law  prohibits  all  direct  in- 
jury, without  regard  to  its  extent  or  the  motives  of  the 
aggressor." 

Page  1 63  :  "  For  they  disturbed  the  rightful  possession 
of  the  plaintiff,  and  caused  a  direct  and  immediate  injury  to 
his  property." 

(3  Barb.,  42,)  in  the  supreme  court  :  HAND,  J.,  says  at 
p.  48  :  "  If  the  rocks  were  thrown  directly  upon  the  plain- 
tiff's land,  without  negligence,  it  may  be  deemed  immediate, 
although  it  be  not  willful." 

These  Cohoes  cases  were  not  intended  to  overthrow  or 
question  that  class  of  cases  where  the  injury  was  not  direct. 

But  it  may  be  insisted  on  the  other  side,  that  the  injury 
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was  direct,  because,  after  the  explosion  the  injury  follows 
immediately. 

If  that  was  the  correct  view,  then  the  injury  was  direct  in 
the  case  where  the  dam  gave  way,  and  the  plaintiff 's  prop- 
erty was  injured,  in  (2  Denio,  433,)  and  so  in  all  that  class 
of  cases,  the  injury  is  direct  after  the  accident.  In  the  case 
at  bar,  it  is  not  direct,  or  the  natural  result  of  using  the  boiler 
for  the  purpose  intended. 

In  the  case  of  Sheldon  agt.  SJierman  &  Van  Duzer,  (42 
Sarb.j  368,)  the  court  say,  that  the  defendants  were  not 
liable  for  putting  the  logs  in  the  river,  although  they  were 
cast  upon  the  plaintiff's  land  by  the  high  water.  The  injury 
was  direct  in  that  case  as  soon  as  the  logs  entered  the  plain- 
tiff's premises.  It  is  true,  the  boiler  in  question,  would  not 
have  exploded  if  no  water  had  been  put  in  it,  but  it  is  equally 
true,  that  the  logs  would  not  have  been  cast  upon  Sheldon's 
land  if  they  had  not  been  put  in  the  river  by  the  defendants. 

We  have  seen  above,  that  the  Cohoes  cases  are  entirely 
distinguishable  from  the  case  at  bar. 

The  old  cases  relied  upon,  do  not  sustain  the  case  a  bar. 

(WaJceman  agt.  Robinson,  1  B'mg.,  213,  8  Eng.  Com. 
Law,  300.)  The  defendant  drove  a  gig  against  plaintiff's 
horse  and  killed  him.  The  defendant  was  driving  upon  the 
wrong  side  of  the  road,  and  in  his  alarm  pulled  the  wrong 
rein,  and  the  horse  was  young  and  spirited. 

The  action  was  trespass.  The  judge  charged  the  jury  : 
"That  this  being  an  action  of  trespass,  if  the  injury  was 
occasioned  by  an  immediate  act  of  the  defendant,  it  was  im- 
material whether  that  act  was  intentional  or  accidental." 

On  review,  DALLAS,  Ch.  J.,  says:  "If  the  accident 
happened  entirely  without  default  on  the  part  of  the  defend- 
ant,, or  blarne  imputable,  the  action  does  not  lie."  "  The 
accident  was  clearly  occasioned  by  the  default  of  the  de- 
fendant." 

But  the  defendant  did  not  ask  to  submit  the  question  of 
negligence  to  the  jury,  hence  a  new  trial  was  denied. 
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(Leame  agt.  Bray,  3  East.,  221.)  Defendant  drove  on  the 
wrong  side  of  the  road,  in  a  dark  night,  and  run  against 
plaintiff's  carriage,  &c.  Action  was  trespass.  The  only 
question  was,  whether  case  or  trespass  was  the  proper 
remedy,  the  act  not  being  willtul. 

Page  225,  court  say  :  "  There  being  an  immediate  injury 
from  an  immediate  act  of  force  by  defendant,  the  proper 
remedy  is  trespass  ;  and  wilfulness  is  not  necessary  to  con- 
stitute trespass." 

Page  223,  citing  squib,  case,  Scott  agt.  Shepard,  (3  Wils., 
403,)  the  court  say  :  ft  That  case  goes  to  the  limit  of  the 
law." 

(Underwood  agt.  Hewson,  1  Strange,  596.)  "The  defend- 
ant was  uncocking  a  gun,  and  the  plaintiif  standing  to  see 
it,  and  it  went  off  and  wounded  him ;  and  at  the  trial  it  was 
held,  that  plaiutiff  might  maintain  trespass."  This  is  the 
whole  report. 

(Lambert  agt.  Bessy,  Sir  Thos.  Reymond,  421,  in  reign  of 
Charles  II.)  False  imprisonment  against  the  keeper  of  the 
prison.  The  defendant  plead  that  he  acted  in  good  faith, 
&c.,  and  demurred  to  a  reply,  which  showed  the  arrest 
illegal. 

In  that  case,  are  cited  very  old  cases  in  Elizabeth's  time, 
as  quoted  by  Judge  HAND,  (3  Barb.,  45,)  and  then  it  is 
added  : 

"  And  the  reason  of  all  these  cases  is,  because  he  that  is 
damaged  ought  to  be  recompensed." 

The  ground  upon  which  the  Bessy  case  was  decided,  was 
"  so  here,  though  the  defendant  knew  not  of  the  wrongful 
taking  of  the  plaintiff,  yet,  that  will  not  make  any  recompense 
for  the  wrong  the  plaintiff  hath  sustained." 

That  doctrine  has  long  since  been  exploded  in  our  courts. 
If  the  process  be  regular  upon  its  face,  the  officer  is  pro- 
tected until  that  be  set  aside. 

The  party  even  is  protected  unless  he  acted  maliciously 
(19  Barb.}  283.) 
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It  will  thus  be  seen,  that  the  old  cases  are  greatly  modified 
by  late  decisions. 

There  are  many  later  cases  where  the  party  injured  is 
without  remedy  (Pitts  agt.  Davison,  37  Barb.,  97.) 

(Davisons  agt.  Pitts,  decided  in  N.  Y.  General  Term, 
reported  in  N.  Y.  Trans.)  Where  it  was  held,  that  Davison 
could  not  recover,  although  he  had  been  illegally  imprisoned 
fourteen  months. 

The  case  of  burning  the  fallow  is  more  like  the  case  at  bar, 
and  the  defendant  not  liable,  unless  in  case  of  actual  negli- 
gence (8  Johns.,  421.) 

And  like  the  case  of  digging  so  near  that  the  land  and 
shrubbery  of  the  plaintiff'  fell  down  (Eaddiff's  Exrs.  agt. 
Mayor,  &c.,  of  Brooklyn,  4  Com.,  195.) 

But  this  question  has  been  directly  decided  in  cases  more 
like  the  case  at  bar,  than  the  Cohoes  cases. 

(Fero  agt.  Buffalo,  &c.,  EE.  22  N.  Y.,  209,  212.)  "There 
must,  therefore,  be  some  proof  of  negligence  to  create  a 
liability  arising  from  the  exercise  ot  a  conceded  right  in  an 
improper  or  unreasonable  manner."  This  case  was  for  cast- 
ing sparks  upon  the  plaintiff's  premises,  and  burning  a  build- 
ing. The  jury  found  actual  negligence,  but  the  court  cite 
and  approve  Rood  agt.  N.  &  E.  EE.,  (18  Barb.,  80,  84,) 
where  sparks  were  cast  upon  the  plaintiff's  woods,  but 
defendant  held  not  liable. 

(Hinds  agt.  Barton,  25  N.  Y.,  544,)  where  sparks  were 
cast  upon  the  plaintiff's  premises  by  a  steam  dredge.  The 
court  say,  the  question  turns  upon  actual  negligence  in  its 
use. 

(Alden  agt.  N.  Y.  C.  EE.,  26  N.  Y.,  102,)  turns  upon  a 
different  principle. 

In  that  case,  the  court  hold  that  the  defendants  warrant 
the  safety  of  the  coach,  at  all  hazards.  But  that  is  upon  the 
principle,  that  human  life  is  necessarily  endangered  by  such 
great  speed,  unless  the  coach  is  safe. 
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That  doctrine  has  not  yet  been  extended  to  any  other 
case. 

The  casting  of  sparks  of  fire  upon  the  plaintiff's  buildings, 
is  the  same  in  principle  as  the  casting  of  the  boiler  in  question, 
and  both  result  from  the  use  of  stearn. 

If  the  defendants  in  this  case  are  liable,  without  actual 
negligence,  then  the  Rensselaer  and  Sar.  RR.  Co.,  are  liable 
for  burning  up  Troy,  a  few  years  since,  for  the  fire  was  cast 
from  their  bridge. 

So  a  man  is  liable  if  his  hired  girl,  or  child  accidentally 
drops  a  lamp  whereby  his  house  is  burned,  and  the  fire  com- 
municates to  his  neighbor's  house. 

The  fact  that  steam  is  dangerous,  does  n'ot  alter  the  ques- 
tion. It  only  calls  for  a  higher  degree  of  care.  The  lighted 
cigar  may,  by  carelessness  produce  greater  injury  than  the 
most  powerful  engine  run  by  steam. 

The  true  principle  upon  which  cases  like  the  Cohoes  case, 
should  be  placed  is,  "  that  where  a  person  does  an  act,  the 
necessary  or  probable  consequence  of  which  is  to  injure 
another,  the  party  should  be  deemed  to  intend  the  conse- 
quences of  such  act,  and  be  held  liable  accordingly  without 
regard  to  the  question  of  negligence."  This  principle  is  most 
clearly  stated  in  4  Comst.,  110,  and  should  be  applied  to  all 
cases. 

By  the  court,  BOCKES  J. — No  person  can  be  held  liable  for 
an  injury  to  the  person  or  property  of  another  unless  he  is 
proved  to  be  in  fault.  Before  liability  will  attach  it  must  be 
shown,  either  that  the  act  was  unlawful  or  that  it  was  per- 
formed in  an  unlawful  manner.  Where  the  act  itself  is  un- 
lawful, a  suit  may  be  maintained  by  the  party  inj  ured  thereby 
without  showing  negligence  or  want  of  proper  care.  As  in 
the  exploding  purposely,  a  fire-cracker  in  the  public  street 
(29  Barb.,  218).  Also  in  throwing  stones  on  to  the  premises 
of  another  purposely,  or  by  an  act  purposely  done  (2  Corns., 
159).  Also  in  falling  a  tree  on  to  the  lands  of  another.  Also 
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in  building  a  dam  on  one's  own  lands  which  causes  the  land 
of  another  to  be  overflowed  (23  N.  Y.,  42.)  These  and 
similar  acts  are  unlawful  in  themselves,  and  if  an  injury  re- 
sults therefrom,  an  action  will  be  without  proof  of  neglig- 
ence. 

If,  however,  a  person  in  the  performance  of  a  lawful  act 
causes  an  injury  to  the  person  or  property  of  another,  he  is 
not  liable  in  the  absence  of  all  negligence.  The  following 
are  familiar  examples,  to  wit :  burning  of  fallows  (29  Barb., 
419  ;  22  Barb.,  619  ;  8  Johns.,  421) ;  collisions  on  highways 
(24  Wend.,  465  ;  3  East,  593 ;  10  Sing.,  112) ;  collisions  on 
the  sea  (18  Johns.,  265) ;  breaking  away  of  dam  improperly 
constructed  (8  Cow.,  175) ;  injuries  by  reason  of  a  horse  taking 
fright  and  running  against  another  (5  Bosw.,  576  ;  2  E.  D. 
Smith,  413) ;  injuries  at  femes  and  on  railroads,  negligent  use 
of  fire-arms.  The  last  class  of  cases  being  quite  analogous 
to  the  case  in  hand  it  may  be  well  to  examine  a  little  more 
at  length.  In  Castle  agt.  Duryea  (32  Barb.,  480),  the  plain- 
tiff was  injured  by  the  discharge  of  a  gun,  supposed  to  be 
loaded  with  blank-cartridge,  but  which  was  in  fact  loaded 
with  ball.  The  recovery  was  put  on  the  grounds  of  neglig- 
ence. In  Blin  agt.  Campbell  (14  Johns.,  432),  the  injury 
was  occasioned  by  the  firing  of  a  pistol.  The  recovery  was 
also  put  on  the  ground  of  negligence.  In  Cole  agt.  Fisher 
(11  Mass.,  137),  a  horse  was  frightened  by  the  discharge  of 
a  gun  The  liability  was  placed  on  the  fact  of  negligence. 
Other  analogous  cases  may  be  alluded  to.  In  Harvey  agt. 
Dunlap  (Lalors1  Sup.,  193),  the  action  was  for  throwing  a 
stone  and  putting  out  the  eye  of  the  plaintiff.  The  judge 
held  that  the  action  could  not  be  maintained  without  show- 
ing that  the  act  was  willful  or  resulted  from  carelessness. 
The  jury  found  for  the  defendant,  and  on  motion  for  a  new 
trial  it  was  denied. 

In  Buttock  agt.  Babcock  (3  Wend.,  391),  a  boy  shot  an 
arrow  in  a  school-room  putting  out  the  eye  of  another.  The 
judge  remarked  that  it  appeared  to  him  that  the  act  was 
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grossly  negligent  and  unjustifiable,  and  that  if  the  jury 
thought  so  they  ought  to  find  a  verdict  for  the  plaintiff.  In 
Althorf  agt.  Wolfe  (22  N.  F.,  355),  snow  and  ice  were 
thrown  from  a  roof  into  the  public  street,  causing  the  death 
of  a  person.  A  recovery  was  allowed  in  favor  of  the  admin- 
istration on  the  ground  of  negligence.  It  was  remarked  in 
Fero  agt.  The  Buff,  and  State  Line  R.  E.  Co.  (22  N.  Y.,  209), 
that  there  must  be  proof  of  negligence  to  create  a  liability, 
arising  from  the  exercise  of  a  conceded  right.  In  the  case 
of  the  blasting  of  the  rocks,  the  explosion  was  intended,  with 
knowledge  of  the  injurious  results.  It  was  therefore  a 
wrongful  act,  as  much  so  as  if  the  person  engaged  in  blasting 
had  taken  up  the  stones  and  cast  them  on  to  the  lands  of  the 
adjoining  owner. 

Not  so,  however,  in  the  case  of  an  unintentional  explosion 
of  a  steam  boiler,  employed  in  a  lawful  pursuit.  Suppose 
a  person  be  injured,  or  his  property  destroyed,  by  the  unin- 
tentional explosion  of  a  gun  in  the  hands  of  another,  could 
an  action  be  maintained  without  showing  negligence.  A 
person  has  a  right  to  discharge  a  gun  on  his  own  premises 
for  a  lawful  purpose,  properly  directed.  Suppose  in  an 
attempt  to  discharge  it  under  such  circumstances  it  exploded, 
and  killed  his  neighbors  horse  or  ox  on  the  neighbors  land, 
could  an  action  be  maintained  in  the  absence  of  all  neglig- 
ence ?  Clearly  not.  So  in  the  use  of  steam  power,  a  person 
has  a  right  to  employ  it  on  his  own  premises  to  propel 
machinery.  If  in  so  using  it  an  explosion  occurs  causing 
injury  to  his  neighbor,  can  an  action  be  maintained  without 
proof  of  negligence  ?  Certainly  not,  any  more  than  it  could 
be  in  case  a  fire  from  the  fallow  of  one  person  consumes  the 
property  of  the  adjoining  proprietor.  In  the  cases  supposed 
the  party  was  doing  a  lawful  act.  Now,  in  the  absence  of 
all  negligence,  he  would  be  doing  a  lawful  act  in  a  lawful 
way. 

In  such  cases  on  what  can  liability  be  predicated  ?     He  is 
not  in  fault  if  not  negligent,  and  the  rule  is  without  excep- 
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tion,  that  no  person  can  be  held  liable  for  an  inj  ury  unless  he 
be  proved  to  be  in  fault. 

In  the  case  at  bar,  was  the  act  of  using  a  steam  boiler 
wrongful  in  itself,  without  reference  to  the  manner  in  which 
it  was  made  or  used  ?  It  cannot  be  held,  I  think,  as  matter 
of  law,  that  the  use  of  a  steam  boiler  for  the  manufacture  of 
paper  is  wrongful.  There  is  nothing  unlawful  in  that  act 
simply.  The  defendants  were  engaged  in  a  lawful  enterprise, 
and  had  a  right  to  bring  to  their  aid  any  and  all  elements  of 
power  which  could  be  controlled  and  safely  employed  under 
the  exercise  of  watchfulness  and  prudence. 

The  employment  of  steam  by  the  defendants  was  not  un- 
lawful, if  carefully  and  discreetly  used.  The  injury  resulted 
from  an  explosion  of  the  boiler.  The  ground  of  liability  was 
therefore  carelessness  or  negligence  in  the  use  of  an  improper 
and  dangerous  article,  or  in  the  careless  and  negligent  manner 
of  using  a  well  constructed  and  safe  article.  In  either  case 
negligence  constituted  the  gist  of  the  action.  If  the  rule  be 
otherwise,  every  explosion  of  a  boiler  of  a  steam  vessel, 
under  whatever  circumstances  of  care  and  caution  it  may 
occur,  will  give  a  right  of  action  for  injuries  resulting  there- 
from to  persons  and  property,  and  the  same  may  be  said  of 
every  case  of  damages  resulting  from  the  use  of  steam  engines 
on  railroads.  Yet  in  these  and  similar  cases  recoveries  are 
not  allowed  without  proof  of  negligence.  It  does  not  follow 
that  because  trespass  may  be  maintained,  proof  of  negligence 
is  unnecessary  to  the  action.  Trespass  may  be  maintained 
when  the  damages  result  directly  and  immediately  from  the 
wrongful  act  complained  of.  So  the  form  of  action  may  be 
trespass,  when  the  gist  of  the  action  is  negligence.  Such 
was  the  case  of  Percival  agt.  Hickey  (13  Johns.,  256),  and 
of  several  others  above  cited.  But  whatever  may  be  the 
form  of  action,  to  adopt  the  language  of  Judge  COWEN  : 
"  caution  and  due  care  is  a  defense  predicable  of  him  who  is 
in  legal  pursuit  of  his  own  business,  or  engaged  in  the  legal 
use  of  his  own  property."  It  seems  to  me  therefore  that  if 
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the  use  of  the  boiler  in  this  case  was  wrongful  it  become  so  by 
reason  of  negligence,  either  in  using  an  article  improperly  con- 
structed, or  in  using  it  in  an  unguarded  and  careless  manner. 
The  learned  judge  therefore  erred  in  holding  that  the  ques- 
tion of  negligence  was  not  in  the  case.  According  to  th<* 
case  of  The  Mayor  agt.  Cunliff  (2  N.  F.,  195),  the  Clutes 
were  not  liable  in  this  action.  They  were  the  mere  builders 
or  manufacturers  of  the  boiler.  They  had  no  control  of  it  at 
the  time  of  the  injury.  If  not  properly  constructed  they 
were  liable  perhaps  to  the  party  employing  them  to  build  it, 
but  not  to  others  who  may  be  injured  by  its  use.  As  to 
them  I  am  of  the  opinion  that  the  judgment  dismissing  the 
complaint  is  right,  and  should  be  affirmed.  But  the  judg- 
ment against  the  Saratoga  Paper  Company,  Bullard  & 
Buchanan  should  be  reversed. 

It  is  unnecessary  here  to  pass  on  the  question  of  the  liabi- 
lity of  Bullard  &  Buchanan.  It  is  now  impossible  to  say 
what  the  evidence  will  be  against  them,  when  the  case  shall 
be  tried  on  the  hypothesis  that  negligence  must  be  proved 
in  order  to  sustain  a  recovery  by  the  plaintiff.  An  action 
for  negligence  may  be  maintained  against  principal  and 
agent  jointly  under  a  certain  state  of  facts  (Phelps  agt.  Wait, 
30  N.  Y.,  78,  and  cases  there  cited).  The  judgment  in  favor 
of  the  Clutes  should  be  affirmed  with  costs,  and  the  judgment 
against  the  other  defendants  should  be  reversed,  new  trial  as 
to  them  ordered,  costs  to  abide  the  event. 

POTTER  J.,  dissented.  « 
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In  the  matter  of  Speyer 


U.  S.  DISTRICT  COURT. 

In  the  matter  of  FREDERICK  SPEYER  and  ABRAHAM  SPEYER, 

bankrupts. 

Voluntary  bankrupts  having  scheduled  among  their  assetts  a  sum  of  money — the 

register  ordered  it  paid  over  to  his  custodian  within  twenty- four  hours. 
The  bankrupt  failing  to  do  so,  the  custodian  moved  the  court  for  an  attachment 

against  oue  of  the  bankrupts  as  for  a  contempt  for  disobedience  to  the  order  of  the 

register  : 
Held,  after  giving  the  bankrupt  an  opportunity  to  give  testimony  by  way  of  purging 

the  contempt — that  an  attachment  issue. 

Southern  District  of  New  York,  in  Bankruptcy. 

THE  above  named  bankrupts  filed  their  petition  to  be 
declared  bankrupts  on  the  4th  day  of  January,  1871.  In 
their  schedules  they  set  forth,  that  the  sum  of  $1,310  05-100 
in  money  was  in  their  hands. 

The  register  in  charge  appointed  Mr.  Le  Roy,  S.  Gove, 
custodian  of  the  estate,  during  the  interim  and  until  the 
assignee  should  be  elected.  The  custodian  thereupon  de- 
manded the  said  money  of  the  bankrupts,  and  was  informed 
by  them,  that  one  of  the  bankrupts — having  the  money  in  his 
pocket — had  been  robbed  of  the  same  on  the  morning  after 
filing  the  said  petition.  Whereupon  the  said  custodian  sum- 
moned the  bankrupts  before  the  register  and  proceeded  to 
examine  them  concerning  the  same. 

Upon  this  testimony  so  taken,  the  register  made  an  order 
that  said  bankrupts  hand  over  to  the  said  custodian  the  said 
sum  of  $1,310  05-100,  within  twenty-four  hours  after  the 
service  of  said  order  on  them.  This  order  was  duly  served 
on  the  bankrupts.  Failing  to  comply  therewith,  the  said 
custodian  moved  the  court  before  the  district  judge  on  notice 
to  the  bankrupts  for  an  order  that  an  attachment  issue  against 
them  as  for  a  contempt  for  a  disobedience  to  the  order  of  the 
register.  Whereupon  the  court  referred  the  matter  back  to  the 
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register,  to  take  such  testimony  as  the  said  bankrupts  might 
offer  by  way  of  purging  the  said  aUeged  contempt.  Testi- 
mony was  then  taken  on  the  part  of  the  plaintiffs,  whereupon 
the  register  certified  the  case  as  follows  : 

I,  the  undersigned  register  in  bankruptcy  to  whom  the 
matter  of  the  alleged  contempt  in  this  case  was  referred  by 
the  order  of  this  Hon.  court,  bearing  date  the  4th  day  of 
February,  1871,  and  hereto  annexed,  do  hereby  certify  and 
report  to  this  Hon.  court.  That  I  have  been  attended  by 
the  said  bankrupt,  Abraham  Speyer,  and  his  counsel,  Dubois 
Smith,  Esq.,  and  that  I  have  taken  all  the  testimony  offered 
by  him  under  said  order,  to  wit : 

The  testimony  ol  the  said  Abraham  Speyer,  and  Frederick 
Speyer,  together  with  further  testimony  of  the  said  Le  Roy 
S.  Gove,  Esq.,  all  of  which  is  hereto  annexed,  and  herewith 
returned  to  this  Hon.  court.  And  I  further  certify,  that 
upon  a  careful  examination  of  said  testimony,  I  am  unable 
to  accept  the  statements  of  the  said  bankrupts,  as  affording 
the  true  reason  why  the  said  sum  of  $1,310  05-100,  was 
not  paid  over  to  the  said  custodian  on  his  demand,  nor  was 
there  anything  in  the  manner  of  either  of  the  said  bankrupts, 
while  under  examination  calculated  to  inspire  confidence  in 
their  statements.  I  cannot  entertain  the  slightest  doubt  that 
the  loss  of  said  money  is  a  mere  pretence  on  the  part  of  the 
said  Abraham  Speyer.  I,  therefore,  certify  to  this  Hon. 
court  that,  in  my  opinion,  the  order  of  the  court  should  be 
forthwith  entered,  committing  the  said  Abraham  Speyer  to 
the  county  jail  of  the  county  of  New  York,  until  he  shall 
have  paid  over  to  the  said  custodian  the  said  sum  of  $1,310 
05-100,  with  interest  thereon  from  the  6th  day  of  January, 
1871,  besides  the  costs  of  this  proceeding  to  be  adjusted  be- 
fore the  register  in  charge  of  the  said  case. 

ISAIAH  T.  WILLIAMS,  Register. 

BLATCHFORD,  J.— Enter  an  order  herein  in  accordance 
with  the  conclusions  of  the  register. 
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N.  Y.  COMMON  PLEAS. 

LOUISA  D.  WEHLE,  plaintiff  and  respondent,  agt.  JOHN  Gr. 
HAVILAND,  and  others,  defendants  and  appellants. 


Where  property  was  taken  possession  of  under  an  attachment  which  was  after- 
wards set  aside  for  irregularity  and  the  same  property  was  subsequently  levied 
upon  under  a  valid  attachment  in  favor  of  a  third  person,  ench  latter  attachment 
and  levy,  may,  in  an  action  against  the  wrongdoer  for  the  first  illegal  taking, 
be  show  n  in  mitigation  of  damages. 

In  such  case,  according  to  the  uniform  decisions  in  this  state,  a  defendant  cannot 
show  in  mitigation  of  damages  a  subsequent  valid  process  and  levy  in  his  own 
favor,  although  the  rule  seems  to  be  otherwise  in  some  of  the  other  states. 

Under  the  present  mode  of  pleading,  such  process  and  levy  in  favor  of  a  third 
person  must  be  pleaded  and  cannot  be  given  in  evidence  under  a  general 
denial. 

Wrongdoers  are  not  entitled  to  interest  as  between  each  other. 

In  actions  ex  delicto  it  is  in  the  discretion  of  the  jury  to  allow  interest  or  not  on  the 
value  of  the  property. 

Where  it  appears,  that  errors  have  been  committed  on  the  trial,  either  by  the  ad- 
mission of  improper  testimony  or  in  the  charge  of  the  judge,  which  manifestly 
tended  to  prejudice  the  defendant,  a  new  trial  will  be  granted,  notwithstanding 
no  exceptions  were  taken  ;  so  held : 

1.  Where  the  plaintiff  and  his  witnesses  testified  in  a  general  way  as  to  the  value 
of  the  goods  taken  by  the  sheriff  without  the  production  of  any  inventory  or  state- 
ment of  the  articles. 

2.  So,  where  the  court  charged  the  jnry,  that  if  one  of  several  trespassers  paid  the 
judgment,  he  is  entitled  to  contribution  from  the  others. 

3.  So,  in  an  action  ex  deliclo,  the  court  charged  the  jury,  that  the  plaintiff  waa 
entitled  to  interest  on  the  value  of  the  property,  as  a  matter  of  right 


General  Term,  January,  1872. 

Before  ROBINSON,  J.,  F.  DALY  and  LOEW,  JJ. 

THIS  was  an  appeal  from  the  judgment  and  an  order 
denying  a  motion  for  a  new  trial.  The  complaint  was  in 
the  nature  of  trespass  dc  bonis  asportatis,  and  the  answer 
contained  a  general  denial.  The  cause  was  tried  before 
Ch.  J.,  DALY  and  a  jury,  and  a  verdict  was  rendered  in  favor 
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of  the  plaintiff  for  $66,30,  and  the  facts  will  be  found  in  the 
opinions  of  the  court. 

C.  BAINBRIDGE  SMITH,  of  counsel  for  the  defendants  and 
appellants. 

First.  There  is  no  principle  of  law  better  settled  than 
that  in  an  action  for  the  wrongful  taking  or  conversion  of 
property,  the  defendant  may  show,  in  mitigation  of  damages, 
that  the  sheriff  has,  under  an  execution  or  other  process  in 
favor  of  a  third  person,  taken  possession  of  the  same  prop- 
erty ;  and  the  court  below  clearly  erred  in  excluding  the 
defendant's  offer  of  proof  in  that  respect  (Ball  agt.  Liney,  44 
Barb.,  505  ;  Sherry  agt.  Schuyler  2  Hill,  204  ;  Higgins  agt. 
Whitney,  24  Wend.,  379;  Sedgwick  on  Dam.,  3d  ed.,  519, 
492;  Ward  agt.  Benson,  31  How.,  411;  Hopple  agt. 
Higbee,  3  ZabrisUe,  242;  Kaly  agt.  Shed,  10  Met.,  317; 
Plevin  agt.  Henschell,  10  Bing.,  24 ;  Id.,  25  E.  C.  L., 
17.) 

I.  The   supreme  court   has   held   that  where  there  is  a 
wrongful  taking  of  personal  property  by  a  party,  under  a 
process  of  the  court  which  was  afterwards  set  aside,  that 
such  party  cannot  show,  in  mitigation  of  damages,  that  the 
same  property  was  afterwards  seized  by  a  valid  process  in 
his  own  favor.     Such   is  the   principle   laid  down  in  the 
following  cases,  (Hanner  agt.  Wilsey,  17  Wend.,  91 ;  Otis  agt. 
Jones,  21   Wend.,  394 ;  Lyons  agt.   Yates,  52  Barb.,  237  ; 
Peak  agt.  Lemon,  1  Lansing,  205). 

II.  But  where  the  property  was  taken  by  an  attachment, 
or  other  process  which  was  set  aside,  and  the  same  property 
was  afterwards  seized  by  process  in  favor  of  a  third  person, 
then   such   fact  may  be   shown  in   mitigation  ^f  damages 
(Higgins  agt.   Whitney,  24   Wend.,  379). 

III.  The  rule  so  broadly  laid  down  by  the  supreme  court, 
that  where  property  has  been  taken  under  process,  which 
was  afterwards  set  aside,  the  same  party  cannot,  in  any  case. 
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show,  in  mitigation  of  damages,  that  the  same  property  was 
seized  under  a  valid  process  in  his  favor,  is  not  founded  upon 
reason  or  principle.  The  supreme  court  of  New  Jersey,  in 
reviewing  all  the  cases  upon  the  subject,  disapproved  of  the 
decisions  of  this  state,  and  held  that  it  was  immaterial,  so  far 
as  the  question  of  damages  resulting  from  the  trespass  is  con- 
cerned, whether  the  attachment  was  sued  out  by  A  or  B,  or 
whether  the  property  was  applied  to  pay  a  debt  of  the  plain- 
tiff or  any  of  the  creditors  who  came  under  the  attachment 
(Hopple  agt.  Higbee,  3  Zabriskie,  342). 

Second.  The  court  erred  in  charging  the  jury  that  they 
might  give  punitory  damages.  In  an  action  to  recover 
damages  for  the  unlawful  taking  and  conversion  of  the 
plaintiff's  property,  the  value  is  the  proper  measure  of 
damages  (Hurt  agt.  Dutcher,  35  N.  Y.,  493;  Campbell  agt. 
Woodwort^  26  Barb.,  649 ;  S.  C.  20  N.  Y.,  499 ;  Ives  agt. 
Humphrey,  I  E.  D.  S.,  196,  201,  203  ;  Hopple  agt.  Higbee,  3 
Zabriskie,  342). 

Third.  The  court  also  erred  in  charging  the  jury  that  the 
plaintiff  was  entitled  to  interest  by  way  of  additional  damages, 
which  they  might  add  to  the  valuation  of  the  property  at  the 
time  it  was  taken  to  the  day  of  trial. 

In  actions  ex  delicto,  it  is  in  the  discretion  of  the  jury  to 
aUow  interest  or  not,  and  it  is  error  for  the  court  to  charge 
the  jury  that  the  plaintiff  is  entitled  to  it  as  matter  of  law 
(Walrath  agt.  Rcdfield,  18  N.  Y.,  457,  462 ;  Black  agt.  The 
Camden  and  A.  &  E.  T.  Co.,  45  Barb.,  43  ;  Richmond  agt. 
Brownson,  5  Denio,  55  ;  LaJceman  agt.  Greene,  5  Bostv., 
625). 

Fourth.  Wrong  doers  are  not  entitled  to  claim  contribu- 
tion against  each  other,  although  the  party  injured  obtains 
full  satisfaction  for  his  damages  from  a  part  of  them  only 
(Miller  agt.  Fenton,  11  Paige,  18-20;  Lingard  agt.  Bram- 
ley.  1  Vcs.  &  B.,  117;  Peck  agt.  Ellis,  2  Johns.  C.,  136- 
8;  Merriweathcr  agt.  Nixan,  S  T.  E.,  186  ;  see  2  Abb.  Dig., 

XLIL  26 
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Tit.  "  Contribution,"  p.  113  ;  see  6  Abb.  Dig.,  Tit.  "  Contri- 
bution" p.  145). 

Fifth.  Under  the  former  system  of  pleading  matters  in 
mitigation  of  damages,  might  be  given  in  evidence  without 
being  pleaded  (Sedg.  on  Dam.,  546  ;  Hopple  agt.  Higbce,  3 
Zabriskie,  342;  Herkimer  Manf.  Co.  agt.  Small,  21  II  t'.id., 
273  j  Higgins  agt.  Whitney,  24  Id.,  379.) 

I.  The  question  now  is,  has  the  former  n\e  been  abro- 
gated by  the  Code  1  The  Code  declares,  that  the  answer  of 
the  defendant  must  contain  "  a  etateaebt  of  any  new  matter 
constituting  a  defense  or  counterclaim  in  ordinary  and  concise 
language  without  repetition."  Code,  §  149. 

New  matter  constituting  a  defense  is,  that  which  admits 
the  cause  of  action  alleged  m  the  complaint,  yet  constitutes 
a  defense  to  the  same  (McKyring  agt.  Hull,  16  N.  Y., 
116;  Gilbert  agt.  Cram,  12  How.,  455;  Radde  agt.  Brock- 
lager,  3  Duer,  684 ;  Harter  agt.  Grill,  33  Barb.,  2S3 ; 
Bellinger  agt.  Craigue,  31  Id.,  537 ;  Carter  agt.  Koezley, 
14  Abb.,  147 ;  Travis  agt.  Barger,  24  Barb.,  614 ;  Hays 
agt.  Berry  man,  6  Bosiv.,  679). 

In  Bellinger  agt.  Crague,  (31  Barb.,  537,)  the  court 
said  :  "  The  new  matter  mentioned  in  section  149  of  the 
Code  is,  that  which  admits  and  avoids  the  cause  of  action  set 
up  in  the  complaint  and  constitutes  a  defense  (See  41  N.  Y. 
116). 

In  Carter  agt.  Koe.zly,  (16  Abb.,  147,)  in  the  superior 
court  at  general  term,  BOSWOETH,  J.,  said :  "  It  is  as  essen- 
tial to  the  sufficiency  of  an  answer  under  the  Code  stating 
new  matter  as  a  defense  as  that  of  a  special  plea  prior  to  the 
Code,  that  it  states  facts,  which  if  true,  will  bar  the  action, 
or  so  much  of  it,  as  is  attempted  to  be  answered." 

So  in  an  action  for  seduction,  matters  in  mitigation  of  dam- 
ages, may  be  given  in  evidence  without  being  pleaded  (Travis 
agt.  Barger,  614.) 

So,  in  actions  for  assault  or  false  imprisonment  (Hays  agt. 
Berryman,  6  Bosw.,  679.) 
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So,  mitigating  circumstance  are  admissible  under  a  general 
denial  in  any  action  of  wrong  (Harter  agt.  Crill,  33  Barb., 
286.) 

III.  The  evidence  was  offered  in  mitigation  of  damages,  and 
there  being  no  ground  of  objection  specified,  it  is  now  too  late 
to  raise  the  objection,  that  the  testimony  was  not  admissible 
because  it  had  not  been  pleaded  ( Walter  agt.  National  Fund 
Ins.  Co.,  20  N.  Y.,  35  ;  Fake  agt.  Smith,  7  Abb.,  N.  S., 
120.) 

III.  The  evidence  offerred  is  in  uo  sense,  a  defense  in  whole 
or  part ;  when  a  payment  has  been  made  and  pleaded,  it  is 
a  partial  defense  and  admits  the  cause  of  action  pro  tanto. 
So  it  is  with  every  defense  as  such  (McKyring,  agt.  Bull, 
16  N.  Y.,  116.) 

IV.  Damages  are  not  the  subject  of  a  denial  (Hackett  agt. 
Richards,  3  E.  D.  Smith,  13;   Gilbert  agt.  Bounds,  14  How., 
46;    Woodruff  agt.  Cook.  25  Barb.,  505.) 

Sixth.  This  court,  as  well  as  the  supreme  court  at  a  general 
term  has  the  power  and  right  to  examine  the  evidence  at  large, 
and  upon  the  whole  case,  including  the  law  and  the  facts,  to 
set  aside  the  verdict  and  grant  a  new  trial.  It  is  the  duty 
of  the  court  so  to  do,  if  it  is  apparent  that  injustice  has 
been  done,  although  no  objection  or  exceptions  were  made 
or  taken  on  the  trial.  (Macy  agt.  Wheeler,  30  N.  Y., 
231  ;  S.  C.,  17  Abb.,  73 ;  Lusk  agt.  Smith,  8  Barb.,  570.) 

I.  This  is  in  conformity  with  the  decisions  of  our  courts 
prior  to  the  Code :     "  A  new  trial  may  be  asked  for  on  a 
case,  made,  on  the  misdirection  of  the  judge,  although  no 
exception  is  taken  to  the  charge  of  the  judge  (Archer  agt. 
Hubbcll,  4   Wend.,  514,  517,  and  note;  Hart  agt.  Colt-rain, 
24  Id.,  14,  15;  People  agt.  Holmes,  5  Id.,  192.) 

II.  But  on  biU  of  exceptions  the  party  was  entitled  to  a 
new  trial  as  a  matter  of  right  (Myers  agt.   Malcolm,  6  Hill, 
292 ;  Northrop  agt.    Wright,  24   Wend.,  22.) 

III.  A  New  trial  was  moved  on  the  minutes  of  the  judge, 
and  from  the  order  denying  the   same   an  appeal  is  taken 
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(Lane  agt.  Bailey,  I  Abb.,  N.  S.,  407  ;  S.  C.,  45  Barb., 
119;  Macy  agt.  Wheeler,  30  N.  Y.,  231;  Miller  agt. 
Schuyler,  20  Id.,  322.) 

CHARLES  WEHLE,  attorney    and  counsel  for  plaintiff" 
and  respondent. 

•  First.  It  was  no  defense  to  this  action,  that   after  the 
attachments  in  the  marine  court  had   been  set    aside   and 
vacated,  the  plaintiff  in  those  attachments  procured  attach- 
ments in  another  court,   to    protect  themselves    from   the 
wrongs  they  committed  under  the  marine  court  attachments 
which  had  been  set  aside  (Lyons  agt.   Yates,  52  Barb.,  237  ; 
Peak  agt.  Lemon,  1  Lansing,  295,  and  cases  cited.) 

•  Second.  The  order  of  the  marine  court  setting  aside  and 
vacating  the  attachments  is  conclusive  in  this  case,  it  cannot 
be  questioned  collaterally. 

If  the  order  was  wrong  it  can  only  be  questioned  by  an 
appeal  from  that  order  (Dobson  agt.  Pierce,  12  N.  Y., 
164 ;  opinion  by  ALLEN,  J.,  Smith  agt.  Louis,  3  Johns., 
157 ;  Hoveer  agt.  Field,  1  PicJc.,  435  ;  Postens  agt.  Postens, 
3  Watts  aid.  Sarg,  127  ;  Smith  agt.  Keen,  26*Maine,  411.) 

Third.  On  setting  aside  as  irregular  an  attachment  under 
which  goods  have  been  levied  the  plaintiffs  in  the  attach- 
ment are  trespassers  in  respect  to  such  levy  (Lyon  agt. 
Yates,  52  Barb.,  237  j  Kerr  agt.  Mount,  28  N.  Y.,  659 ; 
Chapman  agt.  Dyett,  11  Wend.,  31  j  Smith  agt.  Shaw,  12 
Johns.,  257.) 

Fourth.  The  defendant's  theory,  that  "  in  an  action  for 
trespass  on  chattels,  the  defendant  may  show  in  mitigation 
of  damages,  that  the  sheriff  has  taken  same  property  under 
a  process  in  favor  of  a  third  party  has  no  application  to  the 
case  at  bar." 

I.  There  is  no  such  fact  set  up  in  the  answer. 

II.  There  is  no  proof  to  that  effect  in  the  case ;  the  evi- 
dence offered  tends  to  show  a  joint  trespass  of  defendants, 
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and  other  parties  by  taking  the  property  first  under  void 
attachments  of  the  marine  court,  and  subsequently  under 
attachments  in  this  court  issued  by  the  same  parties. 

III.  The  case  of  Ball  agt.  Liney,  (44  Barb.,  505,)  only 
holds,  that  in  an  action  of  trover  "  the  levy  upon  the  prop- 
erty by  an  execution  in  favor  of  a  third  person  against  the 
plaintiff  in  the  action,  and.  the  consequent  dispossession  of  the 
defendant  was  equivalent  to  a  return  of  the  property  to  the 
plaintiff"  (p  515.)  In  the  case  at  bar,  the  defendants  were 
not  dispossessed,  and  the  original  tresspassers  (and  not  third 
persons)  procured  the  issuing  of  the  subsequent  attach- 
ments (See  cases  on  fourth  point.) 

By  tJie  court,  JOSEPH  F.  DALY,  J. — This  action  is  in  the 
nature  of  trespass,  and  was  brought  to  recover  damages  for 
the  taking  of  the  stock  of  goods  in  plaintiff's  store  by  the 
sheriff,  under  attachments  issued  out  of  the  marine  court  in 
actions  commenced  by  the  defendants.  Such  attachments 
having  been  subsequently  vacated  as  irregular.  The  jury 
found  for  the  plaintiff  in  the  sum  of  $G6.30,  the  value  of  the 
goods  taken  and  interest.  Among  other  questions  presented 
upon  this  appeal  is  the  following  : 

On  the  trial  the  defendants  offered  to  prove  :  "  that  on  the 
day  those  attachments  were  discharged  three  other  attach- 
ments were  taken  out  in  this  court,  that  two  motions  had 
been  made  to  discharge  those  attachments,  and  both  those 
motions  had  been  denied,  and  the  property  in  question  had 
been  held  ever  since  under  these  attachments,  and  that  this 
proof  was  not  offered  as  an  excuse  for  the  trespass,  but  it 
goes  to  the  question  of  damage." 

To  this  an  objection  was  interposed  by  plaintiff,  and  the 
court  sustained  the  objection.  The  defendants  excepted. 

The  ground  upon  which  the  proof  was  rejected  is  not 
stated  in  the  case,  but  is  now  claimed  to  be  that  it  was  not 
net  up  in  the  answer,  and  that  it  could  not  be  received  in 
mitigation  of  damages  unless  specialy  pleaded.  The  defend- 
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ants  answer  was  a  general  denial.  Had  it  been  pleaded  it 
could  have  been  shown  upon  trial. 

Property  taken  out  of  the  possession  of  the  trespasser 
after  the  trespass,  by  virtue  of  valid  legal  process  against  the 
plaintiff,  which  has  gone  to  his  use,  and  the  fact  and  amounts 
for  which  the  process  issued,  may  be  shown  in  mitigation  or 
reduction  of  the  damage  (Hanmer  agt.  Wilsey,  17  Wend., 
91;  Otis  agt.  Jones,  21  Wend.,  394;  Higgins  agt.  Whitney, 
24  Wend.,  379;  Sherry  agt.  Scliuijler,  2  Hill,  204;  Squire 
ugt.  Hollenbeck,  9  Pick.,  551 ;  Koley  agt.  Shed,  10  Met., 
317). 

The  above  cases  confine  the  defendants  to  proof  that  the 
subsequently  valid  process  was  issued  not  at  his  own  suit  but 
in  favor  of  strangers  to  the  action  pending. 

In  some  other  states  the  courts  have  held  that  the  defend- 
ant may  show  in  mitigation,  the  fact  wherever  the  goods 
have  been  applied  in  satisfaction  of  process  against  the 
Owner  (Irish  agt.  Cloyes,  S  Verm.,  30,  33 ;  Farrar  agt. 
Barton,  5  Mass.,  395 ;  Prescott  agt.  Wright,  G  Mass.,  20  ; 
Pierce  agt.  Benjamin,  16  Pick.,  356  ;  Daggett  agt.  Adams, 
1  Green,  1  9S ;  Board  agt.  Head,  3  Dana,  489-94 ;  Steivart 
agt.  Martin,  16  Venn.,  397),  but  the  contrary  has  been 
held  in  this  state  ;  (Lyons  agt.  Yates,  52  Barb.,  237  ;  Peak 
agt.  Lemon,  1  Lans.,  295). 

The  question  remains,  whether  under  the  Code  matters  ia 
mitigation  of  damage  in  trespass  can  be  pleaded,  and  if  not 
pleaded  can  be  admitted  in  evidence. 

The  return  before  or  after  suit  brought,  of  the  property  to 
the  plaintiff  by  the  trespasser,  was  held  to  be  no  defense  to 
the  action,  and  it  was  held  before  the  Code  not  to  be  plead- 
uble  (Vosburgh  agt.  Welch,  11  Johns.,  177;  Hanmer  agt. 
Wilsey,  17  Wend.,  94). 

And  the  rule  at  common  law  is,  that  matters  in  mitigation 
of  damages  which  cannot  be  specially  pleaded,  may  be  given 
in  evidence  under  the  general  issue  (Chittyon  PL  14  Am.  ed., 
vol.  I  p.  506). 
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Matters  in  discharge  or  confession  and  avoidance  of  the 
action  must  be  specially  pleaded  such  as  accord  and  satisfac 
tiori,    arbitrament,    release,    former  recovery,    or    tender    of 
amends  (Chitty  on   PL,  id.),  but  the  proof  ottered  by  the 
defendants  on  the  trial  is  of  no  such  character. 

It  has  been  held  in  some  cases  that  the  rule  under  the 
Code  is  the  same  as  formerly,  and  that  matters  in  mitigation 
which  do  not  constitute  a  defense  cannot  be  pleaded,  and 
may  be  given  in  evidence  (Kncedlcr  agt.  Steinbergh,  10  Hoiv., 
73;  Poland  agt.  Johnson,  16  Abb.,  239,  and  cases  cited). 
And  proof  of  the  return  of  property  by  the  trespasser  or  of 
its  application  to  the  satisfaction  of  valid  process  subsequently 
issued,  has  always  been  treated  as  matter  in  mitigation  of 
damages  and  not  of  defense  (Edmonson  agt.  Ruttall,  17  C. 
B.  Reports,  N.  S.,  290). 

The  case  of  McKyring  agt.  Ball,  (16  N.  Y.,  308,)  to 
which  reference  was  made  on  the  trial  holds  that  in  actions 
of  assumpsit  part  payments  cannot  be  given  in  evidence, 
unless  pleaded  even  if  offered  in  mitigation  of  damages. 

In  Quinn  agt.  Loyd,  (41  N.  Y.,  352,)  the  court  holds 
that  in  actions  for  a  balance  due  for  work  where  there  is 
no  averment,  as  to  the  time  the  work  was  commenced  or 
finished,  or  the  terms  of  compensation  fixed,  proof  of  pay- 
ments on  account  may  be  given  in  evidence  without  being 
pleaded,  although  payments  whether  as  a  defense  or  in  miti- 
gation of  damages  must  be  pleaded." 

But  these  cases  deal  exclusively  with  the  question  of  par- 
tial payments  in  actions  on  contract  and  they  declare  a  long 
settled  rule  under  the  Code,  viz.,  that  defense  of  payment 
cannot  be  given -in  evidence  under  the  general  denial,  except 
in  the  particular  case  diseased  in  Quinn  agt.  Lloyd. 

In  Bush  agt.  Prosscr,  (11  N.  Y.,  347,)  which  was  an  ac- 
tion of  slander  it  was  held,  that  the  answer  setting  up  matters 
in  mitigation  of  damages,  might  stand  without  an  answer, 
setting  up  justification  ;  this  was  the  first  recognition  of  the 
right  to  plead  under  the  Code  matters  in  mitigation  of  dam- 
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ages  as  a  partial  defense  under  sections  149  and  150  of  the 
Code,  although  at  common  law  such  matters  could  not  be 
pleaded,  and  are  not  pleaded  in  England  at  this  time  (Linford 
agt.  Lake,  3  Hurtst  &  Norm.,  270.) 

The  court  in  Bush  agt.  Prosser,  (supra,)  per  ALLEN,  J., 
conclude,  that  facts  constituting  a  partial  defense  and 
tending  to  mitigate  the  damages,  may  and  should  be  pleaded. 

In  Poland  agt.  Johnson,  (1*6  Abb.,  239,)  which  was  an 
action  of  assault  and  battery,  where  matter  going  merely 
to  mitigate  the  damages  was  set  up  in  the  answer,  the  court 
held  under  the  authority  of  the  cases  in  the  court  of  appeals 
above  cited,  that  such  matter  may  be  pleaded  as  a  partial 
defense. 

The  matter  in  mitigation  there  set  up  was  not  in  the 
nature  ot  satisfaction,  but  concerned  only  the  social  condition 
and  habits,  &c.,  of  the  person  claiming  damages  for  injury 
by  the  assault  and  imprisonment  complained  of. 

This  alteration  of  the  rule  of  pleading  before  the  Code,  is 
one  productive  of  good  results  in  cases  where  the  matter 
relied  upon  in  mitigation  of  damages,  is  really  a  partial 
satisfaction  of  the  claim  as  in  the  present  case,  and  of  which  the 
plaintifl  should  have  notice  before  the  trial.  The  fact  offered 
to  be  shown  by  the  defendant,  viz.,  that  the  property  was 
seized,  and  held  by  subsequent  valid  attachments  against  the 
plaintiff  is  no*  one  which  the  plaintiff  can  certainly  be  pre- 
sumed to  be  aware  of,  and  be  prepared  to  meet  on  the  trial 
without  notice  that  it  is  to  be  proved  ;  it  does  not  resemble 
those  matters  usually  urged  in  mitigation  wrhich  refer  to  the 
condition,  conduct  or  proceedings  of  the  parties,  at  or  before 
the  time  of  the  act  for  which  the  action  is  brought,  and 
which,  form  a  part  of  the  motives,  &c.,  inciting  to  the 
offense  or  circumstances  immediately  attending  it.  I  am  in- 
clined to  follow  the  views  of  the  supreme  court  at  general 
term  in  the  third  district  1862,  Poland  agt.  Johnson,  (supra,) 
and  hold  the  provisions  of  the  Code,  sections  149  and  150, 
requiring  partial  defenses  to  be  pleaded,  applicable  to  matters 
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in  mitigation  of  damages,  so  far  at  least  as  those  matters 
occur  after  the  act  complained  of  as  the  cause  of  action,  and 
out  of  the  presence  of  the  plaintiff. 

The  judge,  at  special  term,  on  the  trial,  therefore,  prop- 
erly excluded  the  evidence  offered  at  folio  199  of  the  case — 
the  defense  not  having  been  set  up  in  the  answer.  This 
question  has  been  examined  in  view  of  the  fact,  that  a  new 
trial  will  have  to  be  granted  for  the  reason  stated  in  the 
opinion  of  Judge  ROBINSON,  and  the  defendants  in  order  to 
avail  themselves  of  any  defense  in  mitigation  of  damages  of 
the  character  offered  by  them  and  here  discussed,  must  ob- 
tain leave  to  amend  and  plead  it  specially. 

ROBINSON,  J. — But  while  entertaining  the  opinion  that 
there  was  no  error  of  law  in  the  rulings  or  decisions  of  the 
judge  upon  any  matters  excepted  to,  yet  there  do  appear 
such  errors  in  the  course  of  the  trial  which  so  manifestly 
tended  to  the  prejudice  of  the  defendants  as  require  that  a 
new  trial  should  be  granted. 

First.  The  plaintiffs'  witnesses  without  the  production  of 
any  inventory  or  statement  of  the  goods  taken,  or  any  either 
general  or  particular  description  of  their  quantity,  quality, 
kind  or  character,  or  of  the  separate  value  of  the  numerous 
articles  taken,  from  which  any  summary  or  aggregate  value 
might  be  calculated  or  computed,  were  allowed  to  testify 
that  the  stock  was  worth  between  $10,000  and  $12,000,  and 
so  far  as  appears  upon  this  mere  guess  or  conjecture  a  re- 
covery has  been  had  of  $6,630,  while  the  estimate  of  defend- 
ants experts,  founded  on  an  examination  accompanied  with 
an  inventory,  do  not  exceed  $2.500.  The  opinion  of  experts 
is  only  admissible  or  of  any  wreight  when  the  facts  or  par- 
ticulars upon  which  it  is  predicated  have  been  so  distinctly 
proven  that  any  other  expert  who  heard,  testified  to,  or  to 
wrhom  they  were  communicated,  would  be  in  like  manner 
enabled  to  make  estimate  or  give  an  opinion.  The  general 
statement  by  a  witness  of  his  opinion  or  conclusion,  without 
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the  facts  and  particulars  upon  which  it  is  founded  appear  to 
be  within  his  knowledge,  and  the  process  by  which  his  con- 
clusion is  arrived  at,  is  improper  testimony  to  be  admitted  on 
a  trial  (Terpenmng  agt.  Corn  Ex.  Ins.  Co.,  43  N.  Y.,  279), 
and  amounts  at  most  to  mere  conjecture,  and  such  to  a  very 
great  extent  must  have  been  the  character  of  the  testimony 
introduced  by  the  plaintiffs,  and  ought  not  to  have  prevailed 
against  the  more  reliable  evidence  introduced  by  the  defend- 
ants. 

Second.  The  learned  judge  misdirected  the  jury  in  charg- 
ing them  that  if  one  of  several  trespassers  paid  the  judg- 
ment against  him  "  he  is  entitled  to  contribution  from  the 
others,  that  as  between  him  and  them  they  must  each  bear 
their  proportional  parts."  As  between  several  wrong 
doers  no  such  contribution  can  be  enforced  (Peck  agt. 
Ellis,  2  Johns.,  ch.  131;  Miller  agt.  Fenton,  11  Paige,  18; 
Anderson  agt.  Murray,  33  Barb.,  354;  1  Hillyson  Tort,  185, 
note  a).  There  is  an  exception  to  the  general  rule  where 
one  person  commits  the  trespass  for  the  benefit  of  another, 
where  he  has  acted  innocently  and  without  intent  to  break 
the  law:  in  such  case  he  may  have  recourse  for  the  damages 
he  sustains,  but  no  such  feature  was  presented  in  this  case. 

Third.  He  also  erred  in  charging  the  jury  that  the  party 
aggrieved  was  entitled  to  interest  on  the  value  of  the  pro- 
perty, by  way  of  additional  damages.  In  actions  ex  delicto 
it  is  in  the  discretion  of  the  jury  to  allow  interest  or  not, 
and  it  is  error  to  charge  them  that  the  plaintiff  is  entitled  to 
interest  as  a  matter  of  right  (Sedg.  on  Dam.,  386,  5  ed.,  441 ; 
Slaclc  agt.  Camden  &  A.  E.  &  T.  Co.,  45  Barb.,  43 ;  Walrath 
agt.  Eedfield,  IS  N.  Y.,  462). 

For  these  reasons  the  judgment  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 
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SUPREME   COURT. 
JAMES  WILLIAMS  agt  AARON  WILLIAMS. 

A  sheriff's  tale  of  real  estate  under  a  judgment  will  be  get  aside,  where  the  judg- 
ment creditor,  who  resided  at  a  distance,  by  accident  and  without  fault  on  bia 
part  was  detained,  and  did  not  arrive  at  the  place  of  sale  until  some  fifteen 
minutes  after  the  sheriff  had  sold  the  property  upon  one  bid  by  a  person  in  atteud- 
ance  for  a  nominal  sum,  but  subject  to  previous  liens,  the  plaintiff  not  being  re- 
presented by  any  one.  It  being  conceded  that  the  sheriff  wailed  ten  minutes  after 
the  advertised  time  before  selling. 

There  should  be  no  hasty  action  in  a  matter  of  this  kind.  It  is  the  duty  of  the 
officer  to  see  that  a  fair  opportunity  is  bad  for  persons  to  be  present  who  are 
interested. 

Sullivan  Special  Term,  February,  1872. 

THIS  was  an  application  to  have  a  sale  set  aside,  and  a  re- 
sale of  the  premises. 

The  affidavits  showed  that  plaintiff  had  a  judgment 
against  the  defendant,  which  was  a  lien  on  real  estate  owned 
by  the  defendant ;  that  the  real  estate  was  incumbered  by  a 
previous  mortgage,  but  not  to  its  full  value.  That  the 
defendant  was  insolvent. 

The  plaintiff  and  his  attorney  resided  in  Delaware  county 
about  fifty  miles  from  the  court  house  in  Sullivan  county. 
The  sheriff  of  Sulli van  county  advertised  the  real  estate  to  "be 
sold  at  the  court  house  in  said  county  on  the  30th  of  Janu- 
ary, 1872,  at  one  o'clock,  P.  M.  The  plaintiff  left  his  place 
of  residence  the  day  previous  to  attend  the  sale,  but  owing 
to  bad  roads  and  the  breaking  of  his  vehicle,  did  not  reach 
the  place  where  the  sale  was  to  be  held  until  shortly  before 
the  hour  of  sale,  and  stopped  at  a  hotel  to  warm  himself  and 
procure  refreshments.  He  then  went  to  the  court  house, 
about  fifteen  or  twenty  minutes  after  one  P.  M.,  and  ascer- 
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tained  that  the  sale  had  taken  place,  that  no  persons  were 
present  at  the  sale,  except  the  sheriff  arid  a  person  who  bid 
on  the  property,  and  one  person  who  occupied  the  premises, 
that  there  was  but  one  bid,  that  no  one  was  there  on  behalf 
of  the  plaintiff,  that  the  property  was  sold  subject  to  previous 
liens,  arid  the  bid  was  $35. 

The  plaintiff  then  found  the  sheriff  and  the  purchaser  and 
tendered  to  them  the  amount  of  the  bid,  and  asked  that  the 
premises  should  be  again  offered  for  sale  to  give  him  an 
opportunity  to  bid,  the  tender  was  refused,  the  sheriff 
admitted  that  he  had  sold  at  about  ten  minutes  after  one. 

A.  C.  NIVEN,  for  plaintiff. 
J.  L.  STEWART,  opposed. 

LEARNED,  J. — The  application  is  for  a  re-sale  on  the  ground 
that  the  plaintiff  had  no  opportunity  to  attend  the  sale,  and 
that  his  claim  against  the  defendant  is  worthless,  unless  he 
can  collect  it  of  the  property  which  was  sold  by  the  sheriff. 

The  sale  was  advertised  to  take  place  at  one  P.  M.  It  did 
take  place  at  about  ten  minutes  thereafter,  and  before  the 
plaintiff  or  any  one  on  his  behalf  arrived  at  the  court  house 
where  the  sale  was  to  take  place. 

.  The  statute  directs  that  a  sale  of  real  estate  shall  take 
place  between  nine  A.  M.  and  the  setting  of  the  sun. 
Between  these  points  of  time  it  is  left  in  the  discretion  of 
the  sheriff;  but  that  discretion  should  be  wisely  exercised, 
so  that  the  plaintiff,  defendant,  and  creditors  or  other  persons 
interested,  should  be  presented  with  an  opportunity  to 
attend.  There  is  often  a  discrepancy  in  time-pieces,  and  it 
may  occur,  as  in  this  case,  that  a  person  living  at  a  distance, 
may,  by  accident,  and  without  fault,  be  detained.  It  is  pro- 
per therefore  that  there  should  be  no  hasty  action  in  a  matter 
of  this  kind.  It  is  the  duty  of  the  officer  to  see  that  a  fair 
opportunity  is  had  for  persons  to  be  present  who  are  in- 
terested. I  shall  not  undertake  to  fix  a  time  for  the  sheriff 
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to  wait  before  closing  his  sale,  but  it  should  be  a  reasonable 
time ;  aud  if  there  are  no  bidders,  or  if  the  plaintiff  is  not 
represented,  and  any  bid  made  is  inadequate  to  the  value  of 
the  property  sold,  the  sheriff  should  postpone  the  sale.  The 
great  object  in  all  cases  should  be  to  protect  the  interests  of 
all  parties  concerned. 

The  sale  must  be  vacated,  the  purchase  money  refunded, 
and  the  sheriff  must  re-sell  the  premises,  the  plaintiff  to  pay 
the  additional  expense  attending  such  re-sale. 
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U.  S.  DISTRICT  COURT. 
In  the  matter  of  JOHN  JAS.  STAFF  and  JOHN  JAS.  STAFF,  Jr. 

Has  an  attorney  of  the  court  a  lien  upon  moneys  collected  by  him  for  assignee  in 
bankruptcy  ? 

Quere.— It  is  the  duty  of  the  register  to  proceed  and  audit  the  accounts  of  the 
assignee,  including  an  item  for  services  of  an  attorney — even  though  a  part  of 
the  moneys  collected  by  such  attorney  have  not  been  actually  paid  over  to  the 
assignee  and  deposited  by  him  as  required  by  the  act  and  the  20th  rule  of  the 
district  court. 

Southern  District  of  Neio  York,  in  Bankruptcy. 

AT  chambers,  4  Warren  street,  in  the  city  of  New  York, 
in  said  district,  this  13th  day  of  February,  A.D.  1872. 

I,  the  undersigned  register  in  charge  of  the  above  entitled 
matter,  do  hereby  certify,  that  at  the  second  meeting  of 
creditors  called  under  and  pursuant  to  the  27th  and  28th 
sections  of  the  act,  it  appeared  before  me  from  the  accounts 
of  the  assignee  filed  with  me,  that  the  assignee  had  credited 
his  said  trust  as  follows  : 

1869,  Nov.  3,  by  John  J.  Staff,  (moneys  collected) .   $250  00 

1870,  April  27,  by  J.  T.  Malcolm,  att'y.,  moneys. .  1,339  00 


$1,589  00 

It  further  appeared,  that  none  of  the  money  had  ever  been 
deposited  pursuant  to  the  requirements  of  the  20th  rule  of 
this  conrt.  That  the  sum  remaining  in  the  hands  of  the 
assignee,  was  $309  27-100.  That  the  sum  of  $893  86-100 
had  been  retained  by  the  said  J.  T.  Malcolm,  claiming  the 
same  for  his  services  as  attorney  and  counsel  for  the 
said  assignee  in  and  about  collecting  the  sum  of  $1,339. 
Whereupon  divers  of  the  creditors  of  said  estate  objected  to 
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the  said  ckim  of  the  said  Malcolm,  and  asked  that  the  same 
be  audited  by  the  register. 

And  I  further  certify,  that  not  deeming  it  proper  to  pro- 
ceed to  the  audit  of  said  account  until  the  assignee  had 
deposited  the  money  pursuant  to  the  rules  of  the  court,  I 
made  an  order  requiring  that  said  moneys  be  forthwith 
deposited  in  the  Bank  of  New  York,  National  Banking 
Association  to  the  credit  of  the  said  estate,  or  that  the  said 
assignee,  and  the  said  Malcolm  show  cause  before  me  on  the 
30th  day  of  January,  1872,  at  11  o'clock  in  the  forenoon, 
why  the  case  should  not  be  certified  to  the  judge  for  his 
action  in  the  premises,  and  thereupon  adjourned  the  said 
meeting.  That  afterwards,  and  on  the  7th  day  of  February, 
to  which  time  the  said  meeting  had  been  adjourned,  the 
said  assignee  appeared  in  person,  and  Mr.  Malcolm  appeared 
by  Mr.  Whitehead  his  attorney,  and  read  an  affidavit  to  the 
effect  that  he  was  an  attorney  and  counsellor  at  law  of  this 
court.  That,  as  such,  he  bad  been  employed  by  the  said 
assignee  to  collect  for  him  some  claims  against  said  bank- 
rupts. That  pursuant  to  such  retainer,  he  took  legal  pro- 
ceedings and  that  he  collected  said  claims  and  that  the 
moneys  aforesaid  were  paid  into  his  hands,  as  such  attorney 
and  counsellor.  That  his  fees  and  disbursements  in  said 
legal  proceedings,  justly  amounted  to  $893  86-100,  and  were 
adjusted  at  that  amount  between  him  and  the  said  assignee 
and  that  with  the  consent  of  the  said  arsignee  he  deducted 
the  said  last  mentioned  sum  from  the  amount  he  had  so 
collected  before  paying  anything  over  to  tv.e  said  assignee, 
"  according  to  the  custom  and  usage  of  attorneys  and  coun- 
sellors at  law  in  such  cases,"  and  that  "  he  had  no  moneys 
whatever  belonging  to  said  assignee  or  to  the  estate  of  the 
said  bankrupt." 

And  I  further  certify,  that  after  hearing  counsel,  I  held,  as 
a  matter  of  law,  that  the  bankruptcy  court  had  the  jurisdic- 
tion and  power  to  make  a  joint  order  requiring  the  said 
Malcolm  to  hand  over  said  moneys  and  the  interest  thereon 
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to  the  said  assignee,  and  requiring  the  said  assignee  forthwith 
to  deposit  the  same  with  all  moneys  in  his  hands  in  the  bank 
aforesaid  to  the  credit  of  said  estate,  and  that  it  was  the  duty 
of  the  register  to  make  such  an  order,  and  in  case  of  dis- 
obedience thereto,  it  would  be  his  duty  to  certify  the  case  to 
the  judge,  and  recommend  that  an  attachment  issue  against 
both  the  assignee  and  the  attorney  as  for  a  contempt. 

To  this  ruling  the  said  assignee  and  counsel  for  Mr.  Malcolm 
duly  objected,  and  asked  that  the  question  herein  presented 
be  certified  to  the  court  for  decision,  claiming  that  the  said 
sum  of  $893  86-1  00  is  justly  and  legally  retained  by  the 
said  Malcolm,  and  that  the  same  is  justly  due  to  him  as  such 
attorney  and  counsellor  for  his  said  professional  services  so 
rendered  the  said  assignee  as  aforesaid. 

I  understand  it  to  be  claimed  on  the  part  of  the  said  Mal- 
colm that  he  has  an  attorney's  lien  upon  said  moneys,  and 
therefore  cannot  be  compelled  to  part  with  it  until  his  said 
claim  for  such  professional  services  is  satisfied,  and  I  further 
understand  the  assignee  to  stand  indifferent  between  the 
parties,  ready  to  accept  said  moneys  if  the  same  be  handed 
over  to  him,  and  to  deposit  the  same  pursuant  to  the  require- 
ment of  the  act  and  rules. 

The  questions  therefore  presented  are  :  1  st.  has  the  said 
Malcolm  an  attorney's  lien  upon  the  moneys  so  in  his  hands, 
so  that  he  cannot  legally  be  compelled  to  pay  over  the  same 
to  the  assignee  until  his  claim  for  services  shall  be  satisfied. 

2d.  Is  it  the  duty  of  the  register  to  require  the  said 
money  to  be  deposited  pursuant  to  the  requirements  of  the 
act,  before  proceeding  to  audit  the  accounts  of  the  assignee 
and  countersigning  checks  for  the  payment  of  claims  incurred 
by  the  assignee. 

Upon  the  first  question  here  presented  I  certify  that  I  am 
of  opinion  that  the  said  Malcolm  has  no  attorney's  lien  upon 
said  moneys,  but  was  in  duty  bound  to  hand  them  over  to 
the  assignee  to  be  by  him  deposited,  as  soon  as  the  same  were 
collected  by  him. 
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The  doctrine  of  an  attorney's  lien  upon  moneys  collected 
by  him  as  against  his  client  is  a  doctrine  well  understood, 
and  is  not  in  any  wise  disputed.  The  question  here  pre- 
sented is :  has  an  attorney  of  this  court  a  lien  upon  moneys 
collected  by  him  as  against  the  court  itself?  The  acts  of 
an  assignee  are  the  acts  of  the  court,  acting  through  the 
assignee  as  its  instrument.  If  the  court  employ  an  attorney 
to  collect  moneys,  it  would  be  an  unseemly  thing  to  say  that 
the  court  gives  one  of  its  attorneys  a  lien  upon  its  funds  as 
against  the  court  itself !  The  lien  is  a  security  which  the 
law  gives  to  an  attorney  to  secure  him  against  loss  by  fraud 
or  otherwise ;  surely  we  are  not  to  hear  that  the  court  will 
recognize  the  necessity  of  thus  securing  an  attorney  against 
the  court  itself !  The  attorney  is  himself  a  quasi  officer  ot 
the  court,  subject  to  its  order.  A  court  may  command  an 
attorney  to  defend  a  criminal  and  he  is  bound  to  do  so  with- 
out compensation  on  pain  of  a  contempt.  It  cannot  there- 
fore be  said  that,  sustaining  this  relation  to  attorneys  upon  its 
roll,  there  can  be  any  lack  of  power  on  the  part  of  the 
court  to  deny  to  an  attorney  the  security  of  a  lien  upon 
moneys  of  which  the  court  itself  is  custodian. 

I  do  not  find  that  this  precise  question  has  ever  been 
adjudicated,  nor  do  I  find  that  a  lien  of  this  character  against 
assets  or  funds  in  court  has  ever  before  been  asserted  by  an 
attorney. 

Again,  the  act  itself  clearly  contemplates  and  requires 
duties  of  an  assignee  that  are  inconsistent  with  the  recogni- 
tion of  such  a  lien  as  is  here  asserted.  Section  17  provides: 
"  that  the  assignee  shall,  as  soon  as  may  be  after  receiving  any 
money  belonging  to  the  estate,  deposit  the  same  in  some 
bank  in  his  name  as  assignee." 

This  would  not  seem  to  favor  the  idea  that  an  attorney 
employed  by  him  could  hold  on  upon  moneys  collected  by 
him  to  secure  to  himself  payment  for  his  services.  One  pur- 
pose at  least  of  this  requirement  is,  that  the  judge  or  register 
may  have  a  check  upon  any  improper  disbursement  of  the 
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"  money  belonging  to  the  estate,"  under  the  provision  of  the 
28th  general  order  of  the  court.  The  spirit  at  least  of  this 
order  would  be  violated  if  an  attorney  could  exercise  such  a 
power  over  such  moneys. 

I,  therefore,  conclude  that  the  attorney,  in  the  case  before 
us,  has  no  lien  upon  the  moneys  in  question. 

To  the  second  question,  above  stated,  I  am  clearly  of  opinion 
that  the  register  in  charge  ought  to  see  that  the  requirements 
of  the  act,  orders  and  rules  are  complied  with,  and  not  to 
consent  or  acquiesce  in  their  non-fulfillment  bj  proceeding  as 
though  they  had  been  complied  with. 

In  re  Bliss  (B.  B.  Sup.  17),  the  court  say:  "the  discharge 
of  a  debtor,  who  does  not  surrender  all  his  assets,  is  precisely 
what  those  charged  with  the  execution  of  the  law  are  bound 
to  guard  against." 

I  take  it  that  those  charged  with  the  execution  of  the  law 
are  equally  bound  to  guard  against  every  other  description 
of  fraud,  waste,  or  injudicious  proceedings. 

In  section  17  of  the  act,  general  order  28,  district  court 
rule  20,  and  form  34,  all  require  and  contemplate  the 
deposit  of  moneys  by  assignees  as  fast  as  the  same  ai»e  collected, 
and  experience  will  demonstrate  that  no  provision  of  the  act, 
orders  or  rules  is  of  greater,  or  even  of  commensurate,  import- 
ance in  its  bearing  upon  the  amount  of  the  dividend  to  be 
distributed  among  the  creditors.  I  do  not  mean  in  the  present 
case  to  intimate  that  the  claim  of  the  attorney  is  exorbitant, 
or  that  it  may  not  be  audited  to  its  full  amount,  but  when 
the  whole  assets  of  an  estate  amount  to  but  $1,589,  and 
when  $250  of  this  sum  seems  to  have  been  collected  by  the 
bankrupt  without  charge,  and  the  sum  of  $1,339  has  been 
collected  by  an  attorney  for  the  assignee,  for  which  he 
claims  $893.86,  leaving  but  $595.14  to  pay  creditors,  clerk, 
marshal,  and  all  other  services  and  disbursements  in  the  case, 
it  would  seem  to  be  right  that  the  officers  to  whom  the 
law  had  confided  the  duty  of  auditing  this  claim,  should  not 
be  thwarted  in  the  exercise  of  that  duty  by  the  fact  that  the 


NEW  YORK  PRACTICE  REPORTS.     419 


In  the  matter  of  Staff. 


possession  (which  is  said  to  be  nine  points  in  the  law)  of  the 
fund  upon  which  he  is  required  to  adjudicate,  is  in  the  hands 
of  a  party  holding  an  antagonistic  interest  in  the  same. 

Should  the  district  judge  regard  the  views  above  expressed 
as  correct,  I  shall  make  the  order  above  indicated. 

Respectfully  submitted,  I.  T.  WILLIAMS,  Register. 

BLATCHFORD,  J. — Without  deciding  the  first  question  certi- 
fied, I  think  the  register  should  proceed  to  audit  the  accounts 
of  the  assignee,  including  the  item  for  the  amount  allowed 
by  him  to  Mr.  Malcolm.  When  the  accounts  are  audited 
such  order  will  be  made  therepn  as  shall  seem  necessary. 
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DAVID  D.    LEFFLER,  appellant,  agt.  PERRY  H.  FIELD  and 
others,  respondents. 

Where  a  rfferee  refuses  to|find,  and  insert  in  the  case  and  exceptions,  a  series  of  pro- 
posed findings  of  fact  and  of  law  proposed  by  defendant's  counsel,  the  defendant 
cannot  appeal  from  such  refusal ;  such  errors  can  only  be  corrected  on  motion. 

An  appeal  by  the  defendants  was  taken,  in  such  a  case,  which  contains  such  pro- 
posed findings  rejected  by  the  referee,  and  the  plaintiff  moved  the  general  term  10 
etrike  them  out,  and  also  to  dismiss  the  appeal  from  the  decision  of  the  referee 
refusing  to  insert  them.  And  the  defendants  moved  that  the  proposed  case  and 
findings  be  sent  back  to  the  referee  for  resettlement,  the  general  term  thereupon 
dismissed  the  appeal,  and  gave  the  defendants  leave  to  amend  the  case  and  judg- 
ment record,  so  as  to  put  the  case  in  proper  form  for  review. 

The  case  was  again  submitted  to  the  referee  for  settlement,  and  he  again  settled  it 
as  he  had  done.  The  defendants'  counsel  thereupon  corrected  the  case  by  striking 
out  the  proposed  findings  of  fact  aud  law ;  and  upon  the  case  as  thus  proposed, 
the  appeal  was  again  brought  on  to  argument  at  the  general  term,  where  the  judg- 
ment was  aflSrmed. 

It  would  be  useless  to  insert  in  the  judgment  record  or  in  the  case,  all  or  any  of 
the  matters  proposed  to  be  inserted  therein,  unless  they  can  be  the  subject  of 
review  by  the  court  of  appeals  ;  and  they  are  not  the  subject  pf  review  in  that 
court,  if  the  relief  granted  or  refused  in  this  court  was  the  result  of  the  exercise 
of  the  discretion  of  the  court,  or  if  the  matter  has  never  been  before  this  court 
for  its  consideration. 

General  Term,  January,  1872. 

By  the  court,  MULLIN,  P.  J. — After  judgment  was  entered 
on  the  report  of  the  referee  in  this  court,  the  defendants  ap- 
p(  aled  to  the  general  term.  In  the  case  and  exceptions,  the 
defendants'  attorney  inserted  a  series  of  proposed  findings 
of  fact  and  law,  and  the  same  were  submitted  to  the  referee 
who  declined  to  find  them  or  to  vary  in  any  respect  the 
findings  contained  in  his  report. 

From  this  decision  of  the  referee  the  defendants'  attorney 
appealed  to  the  general  term. 

The  cause  was  noticed  for  argument  at  the  general  term. 
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The  case  as  printed  contained  the  findings  rejected  by  the 
referee. 

The  plaintiff's  attorney  moved  to  strike  these  findings  out 
of  the  case,  and  also  to  dismiss  the  appeal  from  the  decision 
of  the  referee  refusing  to  find  as  requested. 

The  defendants  on  their  part  moved  that  the  proposed 
case  and  findings  be  sent  back  for  resettlement  to  the  referee. 

Subsequently  the  general  term  made  an  order  dismissing 
the  appeal  from  the  decision  of  the  referee  and  giving  defend- 
ant leave  to  amend  the  case  and  judgment  record,  so  as  to 
put  the  case  in  proper  form  for  review. 

The  case  was  again  submitted  to  the  referee  for  settle- 
ment and  he  again  settled  it  as  he  had  done  before. 

The  defendants'  counsel  corrected  the  case  by  striking  from 
it  the  proposed  findings  of  fact  and  law,  and  upon  the  case 
thus  proposed  the  appeal  was  again  brought  on  to  argument 
at  the  general  term.  That  court  affirmed  the  judgment. 
.  It  would  be  useless  to  insert  in  the  judgment  record  or  in 
the  case  all  or  any  of  the  matters  proposed  to  be  inserted 
therein,  unless  they  are  the  subject  of  review  by  the  court 
of  appeals,  and  they  are  not  the  subject  of  review  in  that 
court,  if  the  relief  granted  or  refused  in  this  court,  was  the 
result  of  the  exercise  of  the  discretion  of  the  court,  or  if  the 
matter  had  never  been  before  this  court  for  its  consideration. 

The  order  of  the  31st  July,  1SG6,  was  made  on  the  motion 
and  for  the  benefit  of  the  appellant.  The  application  for  it 
was  addressed  to  the  discretion  of  this  court. 

The  appellant  cannot  appeal  from  orders  made  for  his 
benefit  and  of  which  he  has  had  the  full  benefit. 

Were  it  not  for  this  order  the  appellant  would  have  lost 
altogether  the  opportunity  of  making  and  settling  a  case.  He 
cannot  appeal  from  that  order. 

The  findings  proposed  to  be  incorporated  in  the  record, 
which  were  not  contained  in  the  report  of  the  referee,  were 
stricken  from  the  case,  before  the  argument  of  the  appeal  in 
this  court,  and  hence,  these  findings  could  not  have  been 
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before  the  court  on  that  argument  and  could  not  have  been 
considered  by  it.  For  this  reason,  the  findings  cannot  be  the 
subject  of  review  in  the  court  of  appeals. 

The  object  of  the  appellant  in  incorporating  these  findings 
in  the  case  is,  I  presume,  to  satisfy  the  court,  if  he  can,  that 
the  evidence  iustified  the  findings  proposed,  and  it  was,  there- 
fore, such  an  error  to  refuse  to  find  them  as  should  reverse 
the  judgment. 

This  question  has  never  been  before  this  court,  and  cannot 
for  that  reason,  be  properly  before  the  court  of  appeals. 

If  matters  can  be  incorporated  into  a  case  or  exceptions 
proper  for  review  in  the  Jippellate  court,  after  argument  in 
the  inferior  court,  proceedings  in  the  latter  would  be  useless 
and  might  as  weU  be  dispensed  with. 

The  refusal  of  the  referee  to  find  as  requested  by  the  ap- 
pellant's counsel,  if  erroneous,  could  not  be  corrected  by  an 
appeal  from  such  refusal.  There  is  no  color  of  authority  for 
Buch  an  appeal.  The  general  term  was  right,  therefore,  in 
dismissing  it. 

Such  errors  can  only  be  corrected  on  motion.  And  the 
general  term  gave  to  the  appellant  all  the  relief  it  was  in  its 
power  to  grant,  by  sending  it  back  for  resettlement.  If, 
upon  a  resettlement  the  referee  persisted  in  refusing  to  find  as 
requested,  it  was  the  duty  of  the  court  to  hear  the  case  on  tne 
facts  found,  and  to  see  whether  the  evidence  justified  the 
findings  as  proposed,  and  if  it  did,  then  to  reverse  the  judg 
ment  and  send  the  case  to  another  referee,  or  to  the  circuit 
or  special  term  for  trial. 

The  order  ot  the  31st  July,  1866,  might  be  construed  as 
a  direction  that  the  proposed  findings  be  incorporated  in  the 
case,  and  that  the  subsequent  action  of  the  referee  was  in 
violation  of  that  order.  But  as  the  appellant's  counsel  has 
not  suggested  any  -?uch  construction,  and  as  it  would  be  in 
manifest  opposition  to  the  intention  of  the  court,  and  grossly 
unjust  to  the  respondent,  it  cannot  be  adopted. 

The  order  appealed  from  must  be  reversed,  with  $10  costs. 
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THE  PEOPLE  ex  rel.  THOMAS  H.  KINGSLAND  agt.  JOHN  J. 
BRADLEY,  Chamberlain.       » 

Upon  the  authority  of  The  Peopk  agt.  Raymond  (37  N.  F.,  428),  the  act  of  1855,  ch. 

407,  creating  the  commissioners  of  records  for  the  city  and  county  of  New  York, 

must  be  held  uncoiistilutioiMl. 
The  duties  which  it  imposes  upon  the  commissioners  of  records  are  the  same  as  those 

required  of  local  officials  at  the  time  of  the  adoption  of  the  present  constitution. 
The  act  named  five  commissioners,  and  a  certificate  upon  the  treasurer,  signed  by 

three  only  of  the  commissioners,  without  the  meeting  at  the  time  of  the  whole 

five,  was  insufficient. 

New  York  Special  Term,  January,  1872. 

THE  relate  r  was  the  assignee  of  a  claim  for  salary  of  one 
Bell,  superintendant  of  printing,  employed  by  the  commis- 
sioners of  records  for  the  city  and  county  of  New  YOJ  k. 

The  commission  was  created  by  the  act,  ch.  407.  laws 
1855,  which  provides  that  said  commissioners  shall  have  the 
records  of  the  register,  &c.,  copied  and  printed  to  such 
extent  as  they  deem  proper,  and  that  the  expenses  incurred 
by  them  shall  be  paid  by  the  county  treasurer  upon  the 
certificate  of  the  commissioners. 

The  certificates  of  the  relator's  assignor  were  signed  by 
three  commissioners,  the  whole  number  of  commissioners 
named  in  the  act  being  five,  one  of  whom  had  died  before 
the  date  of  the  certificates. 

D.  J.  DEAN,  for  the  respondent. 

Argued,  I.  The  act  ch.  407,  laics  1S55,  is  repugnant  to 
section  2  of  art  10  of  the  constitution  of  this  state. 
II.  That  the  certificates  produced  are  insufficient. 
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WM.  C.  TRULL,  for  relator. 

BARRETT,  J. — Upon  the  authority  of  The  People  agt.  Ray- 
mond (37  N.  Y.,  428),  the  act  under  consideration  must 
be  held  to  be  unconstitutional. 

The  duties  which  it  imposes  upon  the  commissioners  of 
records  are  substantially  th3  same  as  those  required  of  local 
officials  at  the  time  ot  the  adoption  of  the  present  constitution. 

It  is  true  that  additional  powers  are  granted,  but  the  object 
is  the  same,  namely  the  preservation  of  the  records  and  their 
arrangement  for  convenient  reference. 

This  question  was  not  raised  in  The  People  ex  rel.  Mc- 
Spedon  agt.  The  Board  of  Supervisors  (11  Abb.  233), 
nor  was  the  act  passed  upon  in  The  People  ex  rel.  The  Com- 
missioners of  Records  agt.  The  Supervisors  of  N,  Y.  (11  Abb., 
114),  nor  referred  to  further  than  to  concede  its  unconsti- 
tutionally for  the  purposes  of  the  argument. 

(2.)  The  objection  to  the  certificate  is  also  well  taken. 
The  signature  of  a  majority  is  only  sufficient  when  a  meet- 
ing of  all  has  been  duly  convened  (2  R.  S.,  EJmond's  Ed., 
575  ;  The  People  agt.  The  Board  of  Supervisors,  10  Abb.,  233). 

This  was  impossible  as 'Mr.  Nathan  died  upon  the  10th  of 
October,  1863. 

(3.)  There  is  nothing  in  the  point  that  the  claim  has  not 
been  audited  as  required  by  chap.  590  of  the  laws  of  1857, 
for  the  reason  that  money  paid  upon  the  certificate  of  the 
commissioners  is  not  drawn  by  the  authority  of  the  board  of 
supervisors. 

(4.)  The  question  is  not  res  adjudicata.  The  judgment 
of  March  23,  1864,  upon  its  face  negatives  the  suggestion 
that  Bell's  salary  was  the  subject  of  adjudication. 

(5.)  Tirs  disposes  of  all  the  questions  presented. 
>    The  application  must  therefore  be  denied,  but  without 
prejudice  to  such  proceedings  for  the  enforcement  of  the 
judgment  of  March  23,  1864,  as  the  relator  may  be  advised 
to  institute. 
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THE  PEOPLE,  ex  rel.  JAMES  HOAG,  and  others,  agt.  DARIUS 
PECK,  county  Judge  of  Columbia  county. 

The  validity  of  a  proceeding  instituted  for  the  purpose  of  bonding  a  town  for  railroad 
purposes,  must  be  determined  by  the  state  of  the  law  as  it  existed  when  the  ap- 
plication, to  the  county  judge  was  made,  though  the  petitions  presented  for  that 
purpose  were  mostly  bubscribed  by  the  petitioners  in  several  months  preceding 
the  application,  during  which  time  the  law  had  been  in  some  respects  changed. 

The  law,  at  the  time  application  is  made,  is  that  under  which  the  county  judge 
is  authorized  to  proceed,  and  constitutes  the  authority  by  which  he  is  bound  in 
the  exercise  of  his  functions. 

Under  the  law  as  it  stood  in  June;  1871,  when  this  application  was  made,  the 
petitions  presented  were  valid  although  they  were  made  upon  the  express  con- 
dition that  the  railroad  "  be  made  upon  a  certain  route"  particularly  designated  in 
the  petition. 

There  is  nothing  in  either  of  the  statutes — 1869 — 1871,  governing  the  proceedings, 
requiring  that  the  railroad  shall  be  actually  located  at  the  time  when  they  are 
commenced,  in  order  to  render  them  valid,  or  to  justify  the  county  judge  in  direct- 
ing the  bonds  to  be  issued  in  aid  of  the  company: 

All  that  these  statutes,  require,  in  this  respect,  is,  that  the  petition  shall  show  that 
the  petitioners  desire  that  the  municipal  corporation,  in  which  they  own  property, 
and  are  taxed,  shall  create  and  issue  its  bonds  to  the  amount  named,  and  invest 
them  or  their  proceeds,  in  the  stock  or  bonds  of  such  railroad  company  in  this 
state,  as  may  be  named  in  the  petition. 

The  statutes  relating  to  these  proceedings  contemplated  that  the  railroad  company 
shall  be  incorporated,  before  they  can  be  lawfully  taken.  But  they  contain  nothing 
requiring  that  to  be  proved  as  a  fact  before  the  county  judge,  or  to  be  stated  with 
any  special  particularity  in  the  petition.  What  they  require  is  that  it  should  b« 
a  railroad  company  within  this  state,  and  be  named  in  the  petition. 

These  statutes  have  reserved  no  authority  to  the  tax-payers  who  may  become 
dissatisfied,  after  they  have  signed  the  petition,  for  withdrawing  their  xnsent  from 
the  application.  The  consent,  when  once  given  according  to  the  form  prescribed 
by  the  law,  becomes  irrevocable,  when  the  proceedings  are  afterwards  instituted 
upon  it.  The  county  judge  is  given  no  power  to  allow  any  person  to  withdraw 
his  name,  though  he  may  permit  others  to  become  parties  to  the  proceedings. 

The  town  is  not  deprived  of  its  power  to  invest  its  bonds  or  their  proceeds  in  the 
railroad  of  the  company  named  hi  the  petition,  by  reason  of  the  incorporation  and 
partial  construction  of  another  lailroad  running  some  seven  miles  from  the  town: 
for  although  it  was  not  assessed  or  taxed  upon  the  assessment  roll  of  the  town,  HI 
it  was  not  constructed  in  the  town,  and  was  not  in  operation  within  its  limits,  it 
did  not  prevent  the  towu  from  aiding  in  the  constructiou  of  the  railroad  mentioned 
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in  the  petition.  The  road  not  taxed  or  upon  the  assessment  roll,  must  be  con- 
ttrncted  and  be  in  operation  in  or  through  the  town  in  order  to  deprive  it,  for  that 
reason  of  the  power  to  aid  in  the  construction  of  another  railroad. 

It  is  not  enough,  under  these  statutes,  to  render  a  tax-payer,  a  petitioner,  that  he 
requested  tome  other  person  to  subscribe  his  name  to  the  petition,  and  it  WHS  placed 
there  by  that  authority.  This  power  cannot  be  delegated,  it  is  personal.  To 
conclude  the  person  taxed,  he  nrist  either  subscribe  to  the  petition  himself,  or  that 
must  be  done  by  some  other  person  by  hie  direction  and  in  his  presence.  One  or 
the  other  is  required  to  constitute  it  his  act  within  the  terms  and  contemplation 
of  law  : 

Held,  that  it  was  apparent  from  the  return  of  the  respondent  in  this  case,  that 
neither  a  majority  of  the  persons  or  the  property,  upon  the  instrument,  used  as  an 
assessment  roll  for  the  town,  united  in  support  of  the  application.  After 
deducting  the  names  of  those  irregularly  signed  to  the  petition  it  left  less  than  a 
majority,  both  in  names  and  property,  in  favor  of  the  application. 

j.  Third  Judicial  Department)  Albany  General  Term,  Jan., 
1872. 

Before  THEODORE  MILLER,  P.  J. ;  JOHN  M.  PARKER  and 
CHARLES  DANIELS,  JJ. 

WRIT  of  certiorari  to  the  county  judge  of  Columbia 
county. 

GAUL  &  ESSELSTYN,  for  relators. 
NEWKIRK  &  CHACE  for  respondent. 

By  the  court,  DANIELS,  J. — The  proceedings  brought  into 
this  court  by  the  writ  issued  in  this  case  were  instituted 
under  chapter  907,  of  the  laws  of  1869,  (Vol.  2,  Laws  of 
1869,  2303,)  and  the  acts  amendatory  thereof,  for  the  pur- 
pose of  bonding  the  town  of  Ancram  in  Columbia  county, 
to  aid  in  the  construction  of  a  railroad  through  that  town  by 
the  Rhinebeck  &  Connecticut  Railroad  Company.  They 
were  commenced  by  an  application  made  to  the  county 
judge,  on  the  26th  day  of  June,  in  the  year  1871,  though 
the  petitions  presented  for  that  purpose  were  mostly  sub- 
scribed by  the  petitioners  in  the  preceding  months  of  January 
and  December.  But  as  the  laws  upon  this  subject  were  in 
some  respects,  changed  intermediate  these  two  periods  of  time, 
the  validity  of  the  proceeding  must  be  determined  by  the 
state  of  the  law  as  it  existed  when  the  application  was  made. 
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For  it  was  only  by  showing  a  compliance  with  the  law  as 
it  then  stood,  that  the  application  to  issue  the  bonds  could 
be  rendered  successful.  That  was  the  law  under  which  the 
county  judge  was  then  authorized  to  proceed,  and  it  con- 
stituted the  authority  by  which  he  was  bound  in  the  exercise 
of  his  functions.  He  could  apply  no  other  rule,  for  the 
proceeding  statutes  so  far  as  a  change  had  been  made  in 
them  by  the  law  last  enacted,  was  repealed,  and  for  all 
present  and  future  purposes  out  of  existence.  Under  the 
law  as  it  then  stood,  the  petitions  presented  were  valid, 
although  they  were  made  on  the  express  condition,  that  the 
railroad  should  "  be  made  upon  a  route  commencing  at  or 
near  Rhinecliff,  in  the  county  of  Dutchess,  and  running 
thence  to  Hog  Bridge,  and  thence  to  and  through  the 
villages  of  Lower  Red  Hook  and  Jackson  Corners,  succes- 
sively in  said  county  of  Dutchess,  and  to  and  through  the 
villages  of  Gallatinville  and  Ancram  successively  in  said 
county  of  Columbia  and  connect  with  the  Connecticut 
Western  Railroad  at  the  state  line.  For  section  1  of  chapter 
925,  of  the  laws  of  1871,  which  took  effect  on  the  12th  day 
of  May  of  that  year,  sanctioned  j  ust  such  a  condition,  vol.  2, 
laws  of  1871,  2116,  and  the  condition  would  probably  have 
been  just  as  valid  under  chapter  507,  of  the  laws  of  1870, 
if  the  act  of  1871,  did  not  apply  to  these  proceedings,  for  by 
that  act  it  was  provided,  that  the  railroad  company  might 
enter  into  an  agreement  with  the  commissioners,  which 
among  other  things,  should  limit  and  define  the  place  or 
places  where,  .and  the  purposes  for  which  the  bonds,  or  their 
proceeds  should  be  applied  or  used.  Laws  of  1870,  1148, 
for  the  power  to  make  such  an  agreement  was  manifestly 
conferred  for  the  benefit  of  the  tax  payers  themselves,  and  they 
had  the  right,  therefore,  to  insist  upon  it,  that  it  should  be 
observed  and  made  use  of  according  to  their  direction  by  the 
commissioners  who  might  be  appointed  in  the  proceedings. 
And  the  most  practical  mode  of  giving  that  direction,  was 
by  its  insertion  in  the  petition,  so  that  it  might  become  the 
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basis  of  the  authority  of  the  commissioners,  and  operate  as  a 
restriction  on  that  authority.  These  statutes  distinguish  the 
present  case  from  that  of  the  People  agt.  The  Adirondack 
HE.  Co.,  relied  upon  by  the  counsel  for  the  relators  in  which 
it  was  held,  that  the  statute  did  not  provide  for  a  conditional 
petition,  for  they  were  enacted  after  the  decision  was  made 
which  was  reviewed  in  that  case,  and  their  object  seems  to 
have  been  in  part  at  least,  to  relieve  the  proceedings  from 
the  rule  adopted  by  that  decision. 

There  is  nothing  in  either  of  the  statutes  governing  these 
proceedings  requiring  that  the  railroad  shall  be  actually 
located  at  the  time,  when  they  are  commenced,  in  order  to 
render  them  valid,  or  to  justify  the  county  judge  in  direct- 
ing the  bonds  to  be  issued  in  aid  of  the  company.  Upon 
this  subject  both  the  statutes  of  1869  and  1871,  are  substan- 
tially, if  not  literally  the  same,  and  all  that  they  require  in 
this  respect  is  that  the  petition  shall  show  that  the  petitioners 
desire  that  the  municipal  corporation  in  which  they  own 
property  and  are  taxed,  shall  create  and  issue  its  bonds  to  the 
amount  named,  and  invest  them  or  their  proceeds  in  the 
stock  or  bonds  of  such  railroad  company  in  this  state  as  may 
be  named  in  the  petition.  Laws  of  1869,  2203-4,  laws  of 
1871,  2115-16,  the  generality  of  these  provisions  of  course, 
does  leave  the  tax-payers  at  liberty  to  bond  their  towns  for 
the  construction  of  railroads  not  passing  through  the  terri- 
torial limits  of  the  municipality  in  which  they  are  taxed. 
But  the  dictates  of  their  own  interest  would  ordinarily  prove 
to  be  a  sufficient  safeguard  for  the  prevention  of  abuse  in  the 
exercise  of  the  authority  .conferred.  The  case  would  be  ex- 
ceedingly rare,  and  the  advantages  very  conspicuous  to  in- 
duce the  taxpayers  of  the  municipality  to  incumber  and 
burthen  their  property  for  the  benefit  of  a  railroad  company 
whose  road  should  not  be  expected  to  enter  their  territorial 
limits.  The  object  of  these  statutes,  is  to  enable  municipial 
corporations  to  aid  in  the  construction  of  railroads,  which 
may  be  reasonably  expected  to  promote  the  convenience  and 
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advance  the  interests  of  the  persons  residing  or  owning  pro- 
perty, within  their  respective  limits,  and  not  to  buy  and  sell 
railroad  stock  for  the  profit  expected  to  be  derived  from  such 
an  adventure.  And  where  it  should  be  apparent  that  the 
investment  was  merely  designed  for  speculative  purposes  the 
commissioners  would  undoubtedly  be  restrained  from  enter- 
ing into  it,  because  it  would  be  whoUy  foreign  to  the  objects 
which  the  statutes  were  designed  to  promote.  In  the  pre- 
sent case  no  ground  exists  for  suspecting  any  such  abuse  fo 
be  intended. 

The  statutes  relating  to  these  proceedings  certainly  con- 
templated that  the  railroad  company  shall  be  incorporated 
before  they  can  be  lawfully  taken.  But  they  contain  noth- 
ing requiring  that  to  be  proved  as  a  fact  before  the  county 
judge,  or  to  be  stated  with  any  special  particularity  in  the 
petition.  What  they  require  is  that  it  should  be  a  railroad 
company  within  this  state,  and  be  named  in  the  petition, 
laws  of  1869,  2303-4,  laws  of  1S71,  211G,  and  that  was 
complied  with  in  this  case.  It  could  not  be  a  railroad  com- 
pany in  this  state,  unless  it  was  incorporated  under  its  laws, 
and  the  statement  of  what  the  statute  requires  the  petition 
to  contain,  is  necessarily  an  averment  that  the  company  has 
been  so  incorporated. 

These  statutes  have  reserved  no  authority  to  the  taxpayers, 
who  may  become  dissatisfied  after  they  have  signed  the  peti- 
tion, for  withdrawing  their  consent  from  the  application. 
The  consent  when  once  given  according  to  the  forms  pre- 
scribed by  the  law  becomes  irrevocable,  when  the  proceed- 
ings are  afterwards  instituted  upon  it,  as  they  were  in  the 
present  instance.  The  county  judge  is  given  no  power  to 
ullow  any  person  to  withdraw  his  name,  though  he  may  per- 
mit others  to  become  parties  to  the  proceedings.  The  latter 
has  been  expressly  provided  for,  but  no  express  or  implied 
provision  can  be  found  allowing  the  former  to  be  done.  On 
the  contrary  the  spirit  and  policy  of  the  law  is  opposed  to  it. 
The  county  judge  properly,  therefore,  refused  to  permit  any 
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of  the  contestants  to  withdraw  their  names  from  the  applica- 
tion upon  the  hearing. 

He  was  also  right  in  holding  that  the  town  was  not  deprived 
of  its  power  to  invest  its  bonds  or  their  proceeds  in  the  rail- 
road of  the  company  named  in  the  petition,  by  reason  of  the 
incorporation  of  the  Poughkeepsie  and  Eastern  Railroad,  and 
the  partial  construction  of  its  road.  For  although  that  road 
was  not  assessed  or  taxed  upon  the  assessment  roll  of  the 
town,  still  as  it  was  not  constructed  in  the  town,  and  was 
not  in  operation  within  its  limits,  it  did  not  prevent  the 
town  from  aiding  in  the  construction  of  the  railroad  men- 
tioned in  the  petition.  The  road  of  the  other  company  was 
only  constructed  to  Stissing,  a  distance  of  seven  miles  from 
the  town  of  Ancram,  and  the  road  not  taxed  or  upon  the 
assessment  roll,  must  be  constructed  and  be  in  operation  in 
or  through  the  town,  in  order  to  deprive  it  for  that  reason  of 
the  power  to  aid  in  the  construction  of  another  railroad. 
Both  statutes  are  the  same  in  this  respect,  laws  of  1860,  2309 
sec.  10  ;  laws  of  1871,  2118,  sec.  10.  Whether  a  completed 
assessment  roll  under  the  terms  used  in  the  act  1871,  is  the 
same  thing  as  the  completed  roll,  as  those  terms  are  used  in 
the  statutes  prescribing  the  authority  and  duties  of  the 
assessors  in  making  the  roll,  may  well  be  doubted  where  it 
does  not  appear  that  the  taxes  imposed  by  means  of  it  have 
afterwards  been  paid.  For  by  the  act  of  187],  the  word 
tl  taxpayers "  is  made  to  mean  a  corporation,  partnership  or 
person  assessed  or  taxed  for  property,  which  would  ordinarily 
be  deemed  to  contemplate  a  legal  assessment  or  tax ;  or  a 
corporation,  partnership  or  person  intended  to  be  taxed 
which  shall  have  paid,  or  be  liable  to  pay,  the  tax  imposed, 
lawrs  of  1871,  2116-17.  Under  this  provision  of  the  statute 
where  the  person,  corporation  or  partnership  has  not  been 
lawfully  assessed  or  taxed,  but  merely  intended  to  have  been 
go,  and  the  tax  has  not  been  paid,  and  it  could  not  be 
assumed  to  be  paid  without  proof  in  order  to  sustain  these 
proceedings,  there  is  good  reason  for  holding  that  the  tax 
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should  be  shown  to  have  been  lawfully  imposed,  and  that 
would  require  a  valid  assessment  roll.  For  the  corporation, 
partnership  or  person  intended  to  be  taxed  could  not  other- 
wise be  liable  to  pay  the  tax,  within  the  ternls  used  in  the 
statute. 

But  it  is  not  necessary  to  examine  or  discuss  that  proposi- 
tion, because  it  is  apparent  from  the  return  of  the  respondent 
that  neither  a  majority  of  the  persons  or  the  property,  upon 
the  instrument  used  as  an  assessment  roll  for  the  town,  united 
in  support  of  the  application  made.  This  is  a  special  statu- 
tory proceeding,  not  only  in  derogation  of  the  mode  sanc- 
tioned by  the  common  law,  but  beyond  that  not  entirely 
consistent  with  the  full  protection  and  security  of  the  rights 
of  the  minority  in  the  enjoyment  of  their  property.  In  favor 
of  such  proceedings  nothing  has  been  permitted  to  be  in- 
tended by  the  common  law  which  has  always  regarded  them 
as  liable  to  an  unfavorable  contrast  with  the  course  sanctioned 
by  its  own  well  settled  principles  ;  for  that  reason  in  actions, 
proceedings  and  trials,  according  to  the  course  of  the  common 
law, .  important  presumptions  and  intendments  are  often 
made  by  way  of  sustaining  the  results  which  may  be  reached 
in  the  consummation.  Then  the  presumption  is  in  tavor  of 
their  regularity,  and  of  the  correctness  of  the  j  udgments  pro- 
nounced. And  to  sustain  them,  facts  not  proved  will,  under 
certain  circumstances,  be  presumed  to  exist  (Jencks  agt. 
Smith,  1  Comst.,  90).  But  in  proceedings  of  the  nature  of 
those  involved  in  this  case  a  different  rule  prevails,  and  by 
that  rule  nothing  can  be  presumed,  or  intended  in  their 
favor.  But  the  party  endeavoring  to  maintain  them  must 
be  able  to  show  that  the  terms  of  the  statute  providing  for 
them  have  been  in  all  essential  particulars  complied  with. 
If  that  cannot  be  done,  they  are  to  be  held  to  be  invalid,  and 
the  rule  in  this  respect  has  been  applied  to  them  in  the  recent 
cases  decided  by  the  courts  in  this  state  (People  agt.  Adiron- 
dack Railroad  Co. ;  Same  agt.  Smith,  county  judge  of  Ontario 
Co.  j  Same  agt.  Hurlbert,  not  yet  reported). 
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,  Under  this  rule,  and  the  construction  given  to  the  statute 
authorizing  these  proceedings.,  it  is  not  enough  to  render  a 
tax-payer  a  petitioner,  that  he  requested  some  other  person 
to  subscribe  his  name  to  the  petition,  and  it  was  placed  there 
by  that  authority.  The  power  conferred  has  been  held  to 
be  personal  in  its  nature,  and  not  capable  of  being  delegated 
by  a  mere  request  or  consent.  To  conclude  the  person  taxed, 
he  must  either  subscribe  the  petition  himself,  or  that  must  be 
done  by  some  other  person  by  his  direction  and  in  his 
presence.  One  or  the  other  is  required  to  constitute  it  his 
act  within  the  terms  and  contemplation  of  the  law. 
•  The  respondent's  counsel  claim  that  as  no  objection  was 
made  on  the  hearing  that  a  simple  request  or  direction  was 
insufficient,  that  it,  may  be  presumed  that  the  person  whose 
name  was  subscribed  was  personally  present  when  that  act 
was  performed.  But  that  cannot  be  done,  because  the  rule 
already  mentioned  excludes  presumptions  in  favor  of  the 
validity  of  the  proceedings,  and  if  it  did  not,  there  is  no 
room  for  its  application  in  the  present  instance.  It  could 
not,  without  doing  violence  to  the  results  of  ordinary  expe- 
rience, be  presumed  that  out  of  one  hundred  and  sixty-three 
names,  fifty-one  as  the  relators  claim  them,  and  forty-one  as 
the  respondent's  counsel  concede  them  to  be,  should  fail  to 
subscribe  their  own  names  to  so  important  a  document  as 
this  petition  was,  if  they  were  personally  present  when  their 
names  were  respectively  subscribed.  But  this  portion  of 
the  case  does  not  rest  simply  on  this  improbability.  For  on 
the  hearing,  the  distinction  appears  to  have  been  taken  by 
witnesses  and  counsel  between  the  case  of  the  signature 
placed  to  the  petition  for  the  tax-payer  in  his  presence  and  by 
his  direction  and  request,  and  the  simple  circumstance  of  the 
same  thing  being  done  by  direction  or  request  alone,  where 
the  presence  of  the  person  whose  name  was  subscribed  or 
that  of  the  person  present  at  its  subscription,  was  regarded 
as  important,  and  proof  could  be  given  sustaining  the  fact, 
care  seems  to  have  been  taken  to  make  it  appear.  Hence. 
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when  the  relator's  witness,  Martin  L.  Hills,  was  examined 
concerning  signatures  not  subscribed  by  the  persons  them- 
selves, as  to  John  and  David  Tripp  and  Talmadge  Pulver,  he 
stated  that  their  names  were  subscribed  in  their  presence  and 
by  their  request,  and  as  to  others  he  stated  that  their  names 
were  placed  to  the  petition  by  their  direction,  or  request,  but 
without  adding  anything  concerning  the  presence  of  either 
of  those  persons.  The  examination  of  Archelaus  Brandt, 
took  the  same  direction.  For  as  to  Hugh  and  James  McGill 
who  had  been  previously  included  among  persons  whose 
names  he  has  signed  at  their  request,  he  stated  further,  on  his 
re-direct  examination,  that  he  signed  each  of  their  names  in 
the  presence  of  the  person  whose  name  was  signed.  The 
inference  is  very  clear  from  this  evidence  that  they  were  the 
only  persons  among  those  he  had  previously  named  whose 
names  were  so  subscribed.  The  witness,  William  S.  Thomp- 
son appeared  to  have  had  his  attention  directed  to  the  pro- 
priety of  mentioning  his  own  personal  presence  when  certain 
signatures  were  obtained  and* subscribed  by  the  request  of 
the  persons  whose  names  they  were.  For  in  four  such 
instances  he  says  that  the  names  were  signed  in  his  presence. 
These  three  witnesses  proved  nearly  all  the  signatures  sub- 
scribed, either  by  the  act  of  the  persons  bearing  the  names, 
or  by  some  other  person  by  their  respective  requests,  and  if 
any  others  were  subscribed  in  the  presence  of  the  taxpayer 
himself,  it  is  certainly  to  be  presumed  they  would  each  have 
mentioned  it  as  long  as  their  attention  appears  to  have  been 
directed  to  that  subject. 

In  addition  to  that  the  manner  in  which  the  statement 
upon  the  subject  of  signatures  being  placed  to  petition  at 
the  request  of  the  person  whose  name  was  so  subscribed, 
was  made,  imports  that  it  was  all  the  witness  could  relate 
upon  the  subject. 

Generally,  it  was  simply  that  the  witness  signed  by  direc- 
tion, or  request  of  the  person  whose  name  was  subscribed, 
whether  the  petition  was   present  when  the  direction  was 
VOL.  XLIL  28 
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given,  or  the  request  made,  or  the  name  was  subscribed  in  the 
presence  of  the  person  bearing  it,  was  not  stated.  And  from 
the  evidence  given,  no  reason  exists  for  supposing  that  the 
witnesses  knew  more  upon  the  subject  they  testified  about 
than  they  stated  in  their  evidence.  It  follows,  therefore, 
from  all  those  considerations,  that  the  names  of  the  persons 
subscribed  simply  upon  direction,  or  request,  must  be  ex- 
cluded as  not  sufficiently  authenticated,  and  that  will  leave 
less  than  a  majority  both  in  names  and  property,  in  favor  of 
the  application. 

It  was  shown  on  the  hearing  in  favor  of  the  application, 
that  by  treating  joint  owners,  or  occupants,  as  one  name, 
there  were  two  hundred  and  fifty-five  names  on  the  assess- 
ment roll,  excluding  as  they  should  be  under  the  act  of 
3871,  all  persons  taxed  only  for  dogs,  joint  owrners  or  occu- 
pants, by  the  act  of  1871.  When  taxed  as  a  partnership, 
as  by  the  assessment  roll  appears  to  have  been  the  case  in 
this  town,  are  to  be  regarded  as  a  tax-payer  only  within  the 
express  terms  of  the  act  of  18?1  (Laws  of  1871,  21 16),  and 
for  that  reason  should  be  included  simply  as  one  person.  A 
majority  of  these  persons  would  be  one  hundred  and  twenty- 
eight.  Including  the  firm  of  R.  &  S.  Bachman  as  one  per- 
son, in  the  table  of  names  presented  by  the  respondent's 
counsel,  and  but  one  hundred  and  nineteen  personally  sub- 
scribed the  petition,  with  those  who  appeared  on  the  hearing 
and  desired  to  join  in  the  application.  To  those  persons,  it. 
is  claimed  there  should  be  added  what  is  called  nine  others, 
whose  names  were  subscribed  in  their  presence.  But  as  four 
of  these  persons  appear  on  the  assessment  roll  as  two  firms 
of  Hugh  &  James  McGill,  and  John  &  David  Tripp,  they 
can  only  be  included  as  two  persons  under  the  terms  of  the 
statute  rendering  a  partnership  taxed,  liable  to  be  treated  as 
a  tax-payer  only,  adding  these  nine,  for  the  reason  stated,  as 
only  seven  persons,  and  they  can  be  called  no  more  under 
the  language  of  the  statute,  and  the  number  falls  two  under 
the  requisite  majority.  The  property  of  the  town  included 
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in  the  assessment  roll  amounted  to  the  sum  of  $7 -JJ,900,  one 
half  of  which  would  be  $302,450. 

Of  what  the  one  hundred  and  nineteen  persons  already 
mentioned,  owned,  or  were  taxed  for,  $34;?, 4  IS.  And  those 
which  it  is  claimed  should  be  added,  because  their  presence 
as  well  as  by  their  request,  were  assessed  (or  property  in  the 
aggregate  amounting  to  the  sum  of  SO,  150,  which  added  to 
the  other  amount  would  make  only  the  sum  of  $347,575. 
And  that  would  be  $14,875  under  the  requisite  majority,  so 
far  as  the  taxed  property  is  concerned. 

But  the  evidence  does  not  justify  the  conclusion,  that  all 
of  these  seven  should  be  added  to  the  one  hundred  and 
nineteen.  For  as  to  John  Decker,  the  evidence  given  by 
Hills  was,  that  he  wrote  his  name,  he  says :  "  I  wrote  it  in 
the  wagon,  by  his  request,  I  called  upon  that  John  Decker 
to  sign  the  petition,  he  requested  me  to  put  his  name  down, 
and  I  put  it  down."  The  same  witness  says,  he  got  Darius 
Palmer  to  sign  the  petition,  and  he  afterwards  added,  "I 
know  the  name  of  Darius  Palmer  was  signed  to  the  petition 
in  my  presence  and  by  his  direction."  He  had  also  pre- 
viously stated,  that  Palmer  at  the  store  of  the  witness  told 
some  one  to  sign  the  petition  for  him.  As  to  George  Rora- 
back,  the  same  witness  said,  that  his  signature  was  in  the 
handwriting  of  the  witness,  he  then  adds  he  signed  it  at 
my  store.  I  remember  asking  him  to  sign  the  petition.  He 
also  says,  that  he  signed  the  name  of  Nicholas  Smith  at  the 
house  by  his  request.  The  evidence  concerning  these  signa- 
tures, tour  in  number,  it  must  also  be  remembered  was 
given  by  one  of  the  witnesses,  who  in  his  own  statement 
was  careful  to  add  that  the  signature  of  some  of  the  persons 
to  the  petition  were  placed  there  by  him  at  their  request  and 
in  the  presence  of  the  persons  whose  names  were  signed. 
The  omission  of  that  circumstance  in  the  case  of  these 
four  persons  is  rather  more  than  commonly  significant,  and 
in  its  absence  it  could  not  properly  be  assumed,  that  either 
was  present  when  his  name  was  placed  by  this  witness  to  the 
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petition.  Taking  them  from  the  seven  which  it  is  claimed 
should  be  added  to  the  one  hundred  and  nineteen,  and  the 
names  are  six  below  the  majority  required  by  the  statute, 
and  the  property  $15,415  below.  It  follows  from  this  view 
of  the  evidence,  that  the  decision  of  the  county  judge  was 
erroneous,  and  for  the  reasons  stated  in  the  opinion  delivered 
in  the  court  of  appeals,  the  proceedings  should  be  reversed, 
and  dismissed  with  costs. 
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N.  Y.  SUPERIOR  COURT. 

JOHN  N.  KEIN,  and  another,  agt.  WILLIAM  V.  TUPPER,  and 

another. 


A  contract  for  the  sale  and  purcahse  of  one  hundred  and  nineteen  bales  of  cotton, 
to  be  paid  for  on.  delivery,  does  not  authorize  a  delivery  of  any  number  less  than 
the  whole  to  be  a  performance  of  the  condition.  Such  a  contract  is  entire  and  in- 
divisible and  cannot  be  satisfied  by  a  delivery  or  tender  of  delivery  of  a  quantity 
less  than  the  whole. 

Bought  and  sold  notes  made  in  this  ca«e  at  the  time,  does  not  make  it  a  complete  sale 
so  as  to  vest  the  title  to  all  the  cotton  in  the  purchaser.  Something  remained  to 
be  done  by  the  seller  to  ascertain  the  quantity,  and  by  the  purchaser  to  ascertain 
the  quality. 

To  vest  the  title  in  a  purchaser  upon  a  sale  unaccompanied  by  a  delivery,  nothing 
must  remain  to  be  done  by  the  seller. 

The  evidence  in  this  case,  justified  the  finding  of  an  actual  delivery  of  seventy  bales. 
They  were  taken  from  the  warehouse,  sampled  and  weighed,  and  by  direction 
of  the  defendants  (purchasers)  re-stored  for  their  account.  That  constituted  a 
delivery  of  the  seventy  bales.  Before  a  like  delivery  of  the  remainder  could  be 
made,  the  warehouse  and  its  contents  were  destroyed  by  fire : 

Held,  in  an  action  to  recover  the  contract  price  of  the  seventy  bales,  that  it  could  not 
be  sustained  (McCcNN,  J".,  dissenting — See  his  opinion.) 


Heard  at  General  Term,  March,  1S71. 

Before  MONELL,  McCuNN,  and  FREEDMAN,  JJ. 

THE  action  was  to  recover  the  contract  price  of  seventy 
bales  of  cotton,  wheighing  thirty-five  thousand  nine  hundred 
and  thirty-eight  pounds,  alleged  to  have  been  sold  and 
delivered  by  the  plaintiffs  to  the  defendants. 

The  answer  denies  the  sale  and  delivery  of  the  seventy 
bales,  and  as  a  separate  defense  alleges,  that  the  planitiffs 
had  contracted  to  sell  to  the  defendants  one  hundred  and 
nineteen  bales  of  cotton,  of  certain  marks,  that  it  was  sold 
by  sample,  and  that  such  contract  was  the  only  contract 
between  the  parties.  They  then  alleged  non-performance 
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of  said  last  mentioned  contract  by  the  plaintiffs,  by  the  non- 
delivery of  said  one  hundred  and  nineteen  bales,  and  the 
readiness  of  the  defendants  to  receive  the  same. 

The  action  was  tried  by  Chief  Justice  BARBOUR,  and  a 

JU17- 

The  court  restricted  the  recovery  to  the  value  of  forty- 
two 'bales,  holding  that  the  value  of  the  twenty-eight  hales, 
partially  destroyed,  should  be  allowed  to  the  defendants. 

The  jury  found  for  the  plaintiffs,  for  the  value  of  the 
forty-two  bales,  and  judgment  was  entered  upon  the  verdict. 

The  defendants  appealed. 

R.  D.  BENEDICT,  for  appellants  defendants. 

This  action  was  brought  to  recover  the  price  of  seventy  bales  ol  cotton,  alleged 
in  the  complaint  to  have  been  sold  and  delivered  by  the  plaintiffs  to  the  defendant* 
on  the  15th  day  of  July,  J868.  On  the  trial  the  following  facts  appeared  : 

On  the  3d  day  of  July,  1868,  defendants  agreed  to  buy  of  the  plaintiffs,  by  sample, 
119  bales  of  cotton,  at  3IJe.  per  pound,  through  D.  W.  Talcott,  a  broker.  Bought 
and  sold  notes  were  signed.  The  payment  was  to  be  "  cash  on  delivery." 

The  cotton  appears  to  have  been  previously  contracted  for  by  plaintiffs,  with  C. 
B.  Camp  &  Co.,  and  by  Camp  &  Co.,  with  Dibble,  Worth  &  Co.,  but  had  never 
been  delivered  under  either  of  those  contracts.  After  the  contract  between  these 
parties  was  made,  Mr.  Beattie,  one  of  the  defendants,  asked  one  of  the  plaintiffs  for 
new  samples  of  the  cotton,  which  he  promised  to  send,  and  on  the  15th  of  July, 
Beattie  went  to  the  broker's  office  and  there  received  from  Willetts,  Talcott's  clerk, 
the  samples,  and  a  card  of  Olmstead's  warehouse,  No.  508  and  510  Washington 
street,  where  Willets  said  the  cotton  was,  although  it  was  in  fact  in  another  ware- 
house, 502,  504  and  506  Washington  street. 

Beattie  signed  and  gave  to  Willetts,  (on  condition  that  the  order  on  the  ware- 
house should  be  sent  to  him,  an  order  on  plaintiffs  for  the  delivery  of  the  cotton  to 
bearer,  which  order  was  given  to  plaintiffs,  who  thereupon  made  out  a  similar  order 
on  Camp,  who  then  gave  an  order  on  Dibble,  Worth  &  Co.,  and  they  sent  to  Camp 
an  order  on  the  warehouse.  This  last  order  was  brought  to  Talcotts's  office,  (it 
does  not  appear  how,)  and  there  Willetts  wrote  on  the  back  of  it,  "restore  for  acct. 
Tupper  &  Beattie,"  and  gave  it  to  Talcett's  sampler,  Bolton,  who  took  it  up  and 
delivered  it  to  Olmstead.  Dibble,  Worth  &,  Co.,  sent  up  Blake,  the  weigher,  and 
Camp  sent  up  another  sampler,  Westcott. 

The  warehouse  began  to  turn  out  the  cotton,  and  seventy  bales  of  it  was  weighed 
by  Blake,  then  sampled  by  Bolton,  and  put  back  in  the  same  warehouse,  with  the 
samples.  That  night  a  fire  broke  out  in  the  warehouse,  which  contained  over 
1,000  bales  of  cotton,  and  all  the  cotton  in  the  warehouse  was  destroyed  or  badly 
injured.  Twenty-eight  bales  were  afterwards  identified  by  the  plaintiffs  as  being 
part  of  the  seventy  bales,  and  taken  and  sold  by  them. 

On  receiving  the  card  defendants  effected  insurance  on  119  bales  of  cotton  in  the 
Warehouse  named  on  the  card,  to  be  covered  when  delivered. 
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Defendants  never  saw  the  order  on  the  warehouse,  or  knew  that  it  was  given,  or 
knew  anything  that  was  done  about  the  cotton  till  after  the  fire. 
The  plaintiff*  have  recovered  a  verdict  for  the  price  of  42  bales. 

I.  The  only  contract  between  these  parties  was  contained  in  the  bonght  and  sold 
notes.    It  was  not  a  sale,  but  an  executory  contract  of  sale.    The  judge  so  charged, 
and  that  is  the  law  of  the  cases  (Joyce  agt.  Adams,  8  N.  Y.,  297.)    It  could  not  be  a 
sale,  for  the  plaintiffs  had  no  cotton  to  sell  at  the  time. 

II.  It  was  not  a  contract  to  sell  specific  bales,  but  to  sell  a  given  quantity.    This 
is  matter  of  law,  and  the  judge  erred  in  submit  ting  it  as  a  question  of  fact  to  the 
jury,  whether  the  contract  contemplated  a  particular  lot. 

(a.)  The  contract  was  in  writing,  in  the  bought  and  sold  notes  proved  by  the 
plaintiffs,  and  it  can  be  no  more  varied  or  contradicted  in  respect  to  its  legal  effect 
than  it  can  be  in  respect  to  its  express  terms  (Abbott's  Dig.,  vol.  2,  p,  661,  §  765  ;  and 
eases  cited. ) 

(b.)  As  matter  of  law,  that  contract  would  have  been  fully  complied  with  by  the 
sellers,  if  they  had  delivered  119  bales,  of  those  marks  and  corresponding  with  the 
samples  shown  at  the  time,  no  matter  where  they  got  them.  "The  subject  matter 
of  the  contract  ot  sale,  so  far  as  h  respected  the  number  of  bales  and  brands,  was 
identified  by  it,  but  it  did  not  call  for  the  cotton  stored  at  50^,  504  &.  506  Washington 
street.  "  Any  other  bales  of  cotton  of  the  description  specified  would  as  well  have 
answered  the  obligation  of  the  sellers  with  the  buyers"  (Joyce  agt.  Adams,  8  JV.  Y., 
297.)  It  would  be  a  most  astonishing  conclusion,  if  on  such  a  contract,  the  parties 
were  limited  to  specific  bales. 

III.  If  this  be  so,  the  judge  erred  in  refusing  to  dismiss  the  complaint,  and  in 
refusing  the  1st,  2d  and  3d  requests  to  charge. 

(a.)  The  contract  being  an  entire  one,  plaintiffs  could  not  recover  upon  it  without 
proving,  performance  (Russell  agt.  Nicoll,  3  Wend.,  119;  'Barker  *gt.  Hit/gins,  21 
N.  F.,  397  ;  Solomon  agt.  Xeidig,  1  Daly,  200  ;  Tumkinson  agt.  Dudley,  25  N.  Y.  272.) 

(6.)  Even  if  the  fire  had  destroyed  all  the  cotton  in  New  York,  it  would  have 
been  no  excuse  to  them  for  failing  to  perform.  But  as  it  was,  no  excuse  whatever 
was  shown  for  failing  to  deliver  119  bales  of  cotton  agreeing  with  the  sample  and 
the  marks. 

(c.)  It  is  entirely  clear  on  the  facts,  that  no  particular  lot  of  cotton  was  contem- 
plated. The  desciiption  in  the  bought  note  is 

W  X  Y  112 
J  P  O         7 

-  119 

The  description  in  the  delivery  order  is, 
W  X  Y  106 
J  P  O       13 

119 

Eitherit  was  not  a  sale  of  a  particular  lot,  and  the  judge's  charge  was  erroneous, 
or  no  order  to  deliver  that  particular  lot  was  ever  given,  and  the  motion  for  aon- 
snit  should  have  been  granted. 

IV. — But  if  we  grant  that  it  was  a  particular  lot  which  was  agreed  to  be  sold, 
the  judge  was  equally  wrong. 

(o  )  The  rule  is  that  where  something  ia  to  be  done  by  the  seller  to  ascertain  the 
quantity  of  the  article  sold,  the  title  does  not  puss  (Parsons  on  Contracts,  vol.  1 ,  p.  441 
Zagnry  agt.  Furnell,  2  Camp. ,  2-10 ;  Rugg  agt.  Minett,  11  East.,  215;  Filch  agt. 
Beach,  15  Wend.,  221;  Barly  agt.  Oyden,  3  Johns.,  408;  Guard  agt.  Prouly,  34 
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Barb.,  456;  Terry  agt.  Wheeler,  25  N.  Y.,  524).  Here  the  cotton  required  to  be 
weighed  and  to  be  sampled.  The  title,  therefore,  did  not  pass. 

(b  )  The  weighing  was  a  condition  precedent.  It  could  be  waived  by  the  pur- 
chaser, but  unless  waived  it  must  be  complied  with.  This  weighing,  which  was 
the  condition  precedent,  Wi»s  the  weighing  of  the.  article  sold — the  119  bales,  and 
unless  the  plaintiffs  show  that  there  was  a  waiver  of  this  weighing  of  the  tot,  they 
cannot  recover,  and  the  defendants  were  entitled  to  a  dismissal  of  the  complaint. 

('c.)  The  only  things,  which  can  be  claimed  to  have  been  a  waiver  of  this  condi- 
tion, are  the  acts  of  the  sampler,  Bolton,  performed  in  consequence  of  instructions 
given  him  by  Willetts.  The  only  instructions,  at  the  farthest,  were  to  sample  the 
cotton  and  re  store  it  in  the  name  of  Tupper  <fe  Beattie.  And  the  only  evidence  of 
any  authority  in  the  matter,  from  them  to  Willetts,  is  in  his  answer  to  the  8th  in- 
terrogatory, in  which  he  says  he  wrote  the  words:  "re-store  for  account  Tupper  & 
Beattie,"  by  direction  of  Beattie.  There  is  a  question  as  to.the  admissibility  of  this 
^  evidence  :  as  to  which,  see  point  IX. 

(d.)  The  amount  of  this  is  that  Beattie  directed  Willetts  to  have  the  cotton  re- 
stored for  the  defendant's  account.  This  made  Willetts  the  special  agent  of  the 
defendants  for  that  purpose,  and  Bolton  could  have  no  more  authority  than  Willetts 
had  ;  and  if  either  he  or  Willetts  exceeded  their  authority  the  defendants  are  not 
bound  (Parsons  on  Contracts,  vol.  1,  40),  and  the  plaintiffs  and  their  agents  are 
chargeable  with  knowledge  of  those  powers,  as  they  in  fact  were  ( Dows  agt.  Perrin, 
16  N.  Y.,  330;  Smith  agt.  Tracy,  36  Jf.  Y.,  86).  Neither  Willetts  nor  Bolton, 
therefore,  had  any  authority  from  defendants  to  do  anything  but  re-store  the  lot  of 
119  bales.  They  had  no  authority  to  receive  or  re-store  70  bales  or  42  bales  (Deven- 
port  agt.  Buckland,  Hill  &  Denw,  Supt.,  75  ;  Oliphant  agt.  Mackey,  41  Barb.,  446). 

(e.)  The  defendants,  therefore,  never  having  given  authority  to  Willetts  to  re-store 
a  less  quantity  than  119k bales,  have  never  waived  the  condition  precedent  of  the 
weighing  of  the  whole  lot. 

(/.)  With  reference  to  the  sampling  the  case  is  even  stronger.  All  the 
considerations,  which  apply  to  the  weighing,  apply  to  it,  and  this  additional  one, 
that  the  sampling  was  never  completed  as  to  any  bale.  Sampling  is  composed 
of  two  acts.  (1.)  The  taking  out  of  the  sample  from  the  -bale,  and  (2)  the  compar- 
ing of  the  sample  with  the  sample  by  which  the  sale  was  made. 

The  latter  act  is  the  more  important ;  and,  as  appears  by  the  evidence,  it  is  per- 
formed by  the  broker  who  makes  the  sale.  •'  When  we  sample  the  cotton,  we 
bring  the  samples  down  to  the  office,  so  that  the  broker  can  pass  upon  them." 
(Bolton). 

Q.  "I  understood  you  to  say  that  the  practice  of  the  sampler  is  to  carry  the 
samples  back  to  the  broker  for  him  to  pass  upon  the  cotton." 

A.  "Decidedly  so." 

That  was  not  done  in  this  case.  The  transaction  was  treated  by  every  one  as  an 
incomplete  one,  and  the  samples  were  pul  into  the  warehouse  and  were  burned 
with  the  cotton. 

V.  The  judge  erred  in  refusing  to  charge,  as  requested  in  the  I2th  request. 
Assuming  that  this  was  the  sale  of  a  particular  lot  of  cotton,  and  assuming  the 
truth  of  Willetts'  testimony,  that  Beattie  directed  him  to  re  store  the  cotton  for 
defendants  account,  still  it  is  manifest  that  that  direction  was  not  given  as  to  a  lot 
of  cotton  in  502,  504  and  506  Washington  street,  but  was  given  as  to  a  lot  in  508  and 
510  Washington  street.  The  only  knowledge  defendants  had,  as  to  the  locality  of 
the  cotton,  was  the  card  which  Willetts  gave  Beattie,  and  which  Kein  sent  to 
Willetts.  Beattie's  evidence  that  Willetts  gave  him  the  card  is  substantially  un- 
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contradicted.     Robert  Keiu  V  statement  that  Beattie  said  he  got  it  of  Olmstead,  does 
not  contradict  it. 

The  otter  to  prove  that  Robert  Keiu  had  given  no  such  evidence  on  the  other 
trial  was  wrongly  overruled,  and  the  exceptions  in  fol.  188  are  good;  and  Beattie's 
evidence  that  Willetts  told  him  in  presence  of  Robert  Kein  that  the  card  came 
from  Kein.  is  left  entirely  uncontradicted.  Therefore,  if  Beattie  did  direct  the  re- 
storing of  any  cotton,  it  was  cotton  in  508  and  510  Washington  street,  and  no  other. 
Willetts  had  no  authority  from  Beattie  as  to  any  other.  And  the  loss  arising  from 
this  lack  of  authority  in  him,  should  equitably  fall  upon  the  plaintiffs,  whose  act  in 
giving  that  card  occasioned  the  loss  of  the  insurance. 

VI.  The  defendants  requested  the  judge  to  charge  that  plaintiffs  could  not 
recover  on  proving  •»  delivery  of  seventy  bales  that  no  title  to  the  seventy 
bales  passed  to  -the  delendants,  unless  they  were  delivered  and  accepted;  and 
that  there  was  no  proof  of  acceptance.  The  judge  refused  these  requests,  and 
charged  that  if  defendants  gave  authority  to  re-store  the  cotton,  what  was  done 
with  the  seventy  bales  was  a  delivery,  and  the  plaintiff's  could  iccover  for  theny 
This  was  error.  We  have  shown  that  the  contract  was  an  entire  one  ;  and  the 
authorities  are  positive  that  to  recover  on  such  a  contract  the  plaintiffs  must  prove 
performance  (Champlin  agt.  Rowley,  13  Wend.,  258  ;  Mead  agt.  Dogolger,  16  Wend., 
632;  Paige  agt.  Ott  8  Den.,  404;  Knight  agt.  Dun  lop,  4  Barb..  36.)  Even  the 
English  rule  does  not  hold  that  part  performance  may  be  ground  for  a  recovery, 
unless  it  is  accepted  and  retained. 

(a.)  But  here  it  cannot  be  claimed  that  there  was  any  acceptance.  The  most  that 
can  be  claimed  for  the  acts  ol  the  sampler,  must  be  that  they  amounted  to  an  accept- 
ance, conditioned  upon  the  delivery  of  the  remaining  bales.  No  one  could  claim, 
if  there  had  been  no  fire,  and  the  plaintiffs  had  refused  on  the  next  morning  to 
deliver  the  rest  of  the  cotton,  that  the  sampler's  acts  so  bound  the  defendants  tha.t 
they  could  not  return  the  seventy  bales.  We  think  we  have  shown  that  even  this 
conditional  acceptance  of  part,  was  beyond  the  authority  of  the  sampler.  An  ab- 
solute acceptance  was  certainly  beyond  it. 

(b.)  But  nothing  less  than  an  absolute  acceptance  of  part  will  save  a  party  from 
complete  performance,  even  under  the  English  cases. 

(c.)  And  here  instead  of  doing  any  act  to  make  absolute  this  conditional  accept- 
ance, the  defendants  refused  to  touch  the  cotton,  and  the  plaintiffs  actually  claimed 
it,  took  it  themselves,  and  sold  it.  These  actions  of  theirs  clearly  bore  upon  the 
question  of  delivery  ;  and  the  judge's  refusal  to  charge  as  requested  was  error. 
VII.  The  acts  of  the  parties  in  the  matter  amounted  to  a  rescission  of  the  contract, 
and  no  action  can  be  maintained,  based  upon  it  (Parsons  on  Contracts,  vol  .2  190.) 
The  attempt  in  this  case  was  made  to  avoid  this  rule,  by  alleging  a  sale  of  seventy 
bales  made  on-  July  loth,  instead  of  a  contract  to  sell  one  hundred  and  nineteen 
bales,  made  on  July  3.  But  the  contract  being  put  in  evidence  must  control,  and 
the  law  of  the  case  must  be  determined  by  that.  On  the  view  of  the  law  which 
the  court  took  as  to  the  contract,  the  defendants  were  entitled  to  have  the  Uw 
charged  as  requested  in  the  19th  request.  If  this  was  a  sale  of  a  particular  lot, 
clear.y  the  plaintiffs  were  bound  to  tender  the  whole  lot.  It  is  no  excuse  that  part 
of  it  had  been  damaged.  The  plaintiff's  were  bound  to  perform  as  far  as  possible. 
Now,  if  any  of  the  forty  nine  bales  could  be  identified,  it  is  plain  that  as  to  them 
the  contract  could  be  performed.  The  question  whether  it  was  merchantable  or  not 
had  nothing  to  do  with  it,  if  the  sale  was  of  a  particular  lot.  It  might  have  had,  if 
it  were  a  sale  of  a  number  of  bales  of  a  certain  quality.  That  some  of  the  forty  -nine 
bales  could  be  identified  is  proved  by  tne  plaintiff,  John  N.  Kein. 
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VIII.  The  judge  erred  in  refusing  to  charge,  as  requested,  in  the  10th  request. 
If  the  seventy  bales  had  been  delivered,  what  difference  did  it  make  to  the  plaintiffs 
•whether  they  needed  attention  or  not  f     Yet  they  did  take  possession  of  the  twenty- 
eight  bales,  sold  them,  and  have  the  money.     Dees  not  such  action,  on  their  part, 
throw  a  strong  light  back  upon  the  question  whether  tke  cotton  had  been  delivered  7 
Yet  the  judge  refused  to  charge  the  jury,  that  that  fact  was  evidence  on  the  question 
at  all.    The  error  in  refusing  the  1 1th  request  is  even  more  palpable.     Olmstead 
swore  positively  that  plaintitf  claimed  the  cotton  as  his,  and  identified  the  twenty- 
eight  bales  which  plaintiffs  took  as  part  of  it.     But  this  claim  is  entirely  iueonsisent 
with  the  claim  that  any  of  it  had  been  delivered,  and  the  defendants  were  entitled 
to  have  that  inconsistency  put  before  the  jury. 

IX.  The  judge  erred  on  several  occasions  upon  questions  of  evidence.    The  ex- 
«eptions  which  we  desire  to  argue  on  this  branch  of  the  case  are  in  (folios  22,  30,  35, 
75,  83,  84,  85,  87,  111,  147,  160,  163,  164,  168,  1/4,  175,  176, 187,  178,  189.) 

(a.)  (Fois.  22,30  and  189.)  The  answers  were  in  no  way  responsive  to  the 
question,  and  the  defendants  have,  therefore,  had  no  opportunity  to  cross-examine 
the  witness  upon  this  vital  point  of  the  case.  The  witness  should  have  confined 
himself  to  anything  that  was  said  and  done  at  the  time  the  words  were  written. 
And  if  the  plaintiffs  wanted  to  bring  out  a  direction  from  the  defendants,  they  should 
have  asked  for  it ;  that  the  defendants  be  not  taken  by  surprise. 

(6.)  (Fol.  35.)  The  plaintiffs  had  alleged  a  sale  and  delivery  of  seventy  bales  of 
cotton,  on  July  15.  Their  attention  had  been  called  to  the  question,  for  there  had 
been  a  previous  trial,  in  which  it  had  been  raised.  The  bought  aud  sold  notes  did 
not  tend  to  prove  such  a  transaction  but  an  entire!}'  different  one. 

(e.)  These  exceptions  are  clearly  valid.  The  sole  ground  of  the  claim  is,  that 
there  was  a  delivery  of  the  70  bales.  Surely  it  was  evidence  as  to  the  question 
of  delivery,  to  prove  what  the  warehouse-keeper  had  or  had  not  done  in  reference  to 
the  70  bales.  There  was  storage  due  on  them,  which  was  a  lieu.  They  could  not 
be  delivered  until  that  was  paid  or  released.  It  had  not  been  paid,  and  whether 
it  was  released  or  not  depended  upon  all  the  facts.  The  warehouse-man  had  never 
parted  with  his  possession,  and  neither  the  court  nor  the  jury  could  say  that  he  had 
lost  his  lien,  without  knowing  all  the  facts. 

(d.)  This  evidence  was  clearly  admissible  Bolton  had  stated  that  he  had  re- 
stored the  /O  bales  for  account  of  defendants  Yet  the  court  refused  here  to  allow 
the  defendants  to  prove  that  the  warehouse-keeper  had  no  conversation  about  re- 
ktoring  for  their  account,  or  to  contradict  the  sampler's  evidence. 

(e.)  There  was  no  evidence  to  connect  the  defendants  with  this  exhibit,  except 
Willett'g  statement,  improperly  admitted,  and  it  also  should  have  been  excluded. 

(/.)  This  evidence  was  clearly  admissible  (Joyce  agt.  Adams,  8  N.  Y.  291;  Dalton 
agt.  Daniels,  2  Hilt,  472;  Sage  agt.  Gittner,  11  Barb.,  120;  Dunham  agt.  Peitit,  1 
Daly,  117). 

(ff.)  This  evidence  was  clearly  admissible  to  discredit  Talcott. 

(k.)  This  evidence  was  clearly  admissible.  It  was  part  of  the  res  gettae  (Moore 
agt.  Meackam,  10  N.  Y ',  207  ;  Godfrey  agt.  Warren,  Bill  &  D.  Supt.,  32). 

(*. )  This  evidence  should  also  have  been  admitted.  If  one  of  the  partners  had 
no  knowledge  of  any  intended  delivery,  surely  that  fact  was  evidence  which  bore 
upon  the  question,  whether  any  of  it  was  accepted. 

(_/.)  This  evidence  was  clearly  admissible  on  the  question  of  the  rescission  of  the 
contract. 

(k )  The  witness  had  undertaken  on  this  trial  to  prove  that  Beattie  told  him  he 
got  the  card  from  Olmstead  instead  of  from  Wi  Melts.  He  was  flatly  contradicted 
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on  this  point  by  both  defendants.  Surely  it  would  corroborate  them  to  prove  that 
on  the  former  trial  the  witness,  while  testifying  to  the  suuie  conversation,  had  given 
no  such  evidence.  Yet  all  evidence  of  what  he  said  on  the  other  trial  waa 
excluded. 

X.  The  issue  presented  by  the  pleadings  is,  was  there  a  sale  and  delivery  of 
seventy  bales  of  cotton  ou  the  loth  July,  1866.  Upon  this  there  can  be  no  ques- 
tion. JNo  such  purchase  was  made  by  the  defendants  in  person ;  nobody  waa 
authorized  by  them  to  purchase  and  receive  for  them  seventy  baled  of  cotton  If  it 
be  said  that  the  ca«e,  as  proved,  presents  the  issue  whether  or  not  the  defendants 
received  the  seventy  bales  in  part  performance  by  the  plaintiffs  of  the  contract  of 
July  3d.  we  insist  that  it  is  equally  plain  that  nobody  was  authorized  by  them  to 
accept  a  partial  and  incomplete  performance. 

In  a  practical  and  business  aspect,  it  is  absurd  to  suppose  that  in  the  midst  of  the 
weighing  and  sampling  of  the  entire  quantity  agreed  to  be  sold,  night  intervening 
before  its  completion,  the  weighers  and  samplers  should,  on  behalf  of  the  buyer  and 
seller,  without  authority,  and  without  notice,  deliver  and  accept  a  partial  and  in- 
complete performance — should  re-store  the  part  weighed  at  the  risk  and  charge  of 
the  buyer — leaving  the  remainder  at  the  risk  and  charge  of  the  seller,  pieceing  up 
and  overlapping  the  storage  accounts  of  buyer  and  seller,  when  the  whole  thing 
was  10  be  completed  the  ensuing  day  This  was  not  intended  by  either  party,  and 
was  not  acted  upon  by  the  warehouse-man.  He  had  not  delivered  a  single  bale,  ia 
the  sense  of  releasing  his  claims  to  it.  He  had  merely  allowed  it  to  be  measured, 
no  that  it  might  be  delivered  when  his  lien  was  discharged.  This  case  is  one  ia 
which  all  the  equities  are  with  the  defendants.  They  are  by  this  verdict  directed 
to  pay  $6.9184ii,  for  forty-two  bales  of  cotton.  JJut  no  one  will  pretend  for  a 
moment  that  they  ever  intended  to  buy  forty  two  bales  of  cotton.  It  is  claimed 
thai,  they  received  seventy  bales.  But  no  one  will  pretend  that  they  ever  intended 
to  receive  seventy  bales. 

It  is  said  that  they  ordered  the  cotton  re-stored,  but  no  one  wilj  pretend  that  they 
ever  thought  of  any  of  it  being  or  going  into  this  building.  They  have  been  care- 
ful to  attend  to  their  own  business,  careful  to  save  themselves  fioin  IOMI,  and  vet, 
if  this  verdict  stands,  the  plaintiff's  aie  relieved  from  a  loss,  resulting  from  their 
own  carelessness — carelessness  in  not  insuring  themselves,  and  carelessness  in  mis- 
informing tne  defendants  as  to  the  locality  of  the  cotton;  and  thus  the  burden 
which  should  be  borne  by  the  careless  is  placed  upon  the  innocent  shoulders  of 
the  defendants.  This,  we  submit,  ia  neither  law  nor  equity.  Viyiiantiljtu,  7um 
darmientiinu,  leges  sulrveniunt. 

WM.  H.  ANTHON,  for  respondents  (plaintiffs) 

This  is  an  appeal  from  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiffs 
in  this  action,  which  was  tried  before  Mr-  Justice  BAKBOUK  and  a  jury,  on  the  14th 
15th  and  16ih  days  of  June,  1870.  The  plaintiffs  and  defendants  were  firms, 
engaged  in  the  cotton  business,  iu  the  city  of  New  York.  The  plaiiuitfs  held, 
August  3d,  1868,  one  hundred  and  nineteen  bales  of  cotton,  of  the  s|i«cific  marks  W. 
X.  Y.,  J.  P.  O.,  which  they  had  purchased  from  C.  B.  Camp  &  Co.,  who  had  pur- 
chased it  from  Diddle,  Worth  &.  Co.,  und  it  was  stored  iu  the  warehouses,  50:.',  50tf 
Washington  street.  On  the  3d  day  of  July,  1868,  this  cotton  was  sold  by  D.  W. 
Talcotl  &.  Co.,  cotton  brokers,  for  account  of  plaintiffs  to  defendantn,  by  those 
specific  marks,  at  31  1-4  cents  per  pound.  The  brokers  made  .1  sale-note,  which 
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they  delivered  to  plaintiffs,  and  a  bought-note,  which  they  delivered  to  defendants 
containing  the  marks,  quantity,  price,  terms  and  names  of  buyer  and  seller.  Messra. 
Talcott  &  Co.,  acted  as  brokers  for  both  parties. 

The  time  for  the  delivery  of  the  cotton  was  extended  for  accommodation  of 
defendants,  to  July  15,  1868,  when  the  defendants,  by  a  written  order,  dated  that 
day,  directed  the  plaintiffs  to  deliver  that  cotton  of  the  specific  marks  before  men- 
tioned to  bearer,  weighed,  and  in  good  order.  The  plaintiff's  thereupon  caused  to 
be  delivered  to  the  defendants,  Diddle,  Worth  &,  Co.'s  order  upon  the  wharehouse, 
502.  506  Washington  street,  in  favor  of  C.  B.  Camp  &.  Co.,  or  bearer,  for  the  119 
bales  of  the  specific  marks  aforesaid,  and  thereupon,  the  clerk  of  the  broker 
endorsed  upon  said  order  by  direction  of  J.  H.  Beattie,  one  of  the  defendants,  the 
words,  "  re-store  for  account  Tupper  and  Beattie,  114  Wall  street — send  storage 
receipt  by  sampler."  The  same  day,  Mr.  Tupper,  one  of  the  defendants,  insured 
119  bales  of  cotton,  in  508,  510  Washington  street,  the  cotton  insured  was  119  bales 
of  the  specific  marks  of  the  cotton  in  question,  but  he  insured  it  in  the  wrong  stores, 
in  consequence  of  an  error  in  a  certain  card,  endorsed  upon  which  were  the  marks 
of  the  cotton  in  question. 

Mr.  Talcott,  acting  as  broker  for  the  defendants,  sent  his  sampler,  John  Bolton,  to 
tample  and  receive  the  cotton,  and  attend  to  its  re-storage  for  defendants :  he  took 
with  him  the  order  on  the  storehouse,  with  the  order  for  re-storage  endorsed,  and 
presented  it  at  the  storehouse,  where  he  received  70  bales  of  the  119.  Th«  70  bales 
were  turned  out  in  the  street,  and  weighed,  mended  and  sampled,  they  were 
•marked  W.  X.  Y.,  and  agreed  with  the  samples.  On  account  of  the  lateness  of  the 
hour,  the  warehouse-mac  refused  to  turn  out  any  more  of  the  cotton,  and  the  70 
bales  were  re-stored  for  Tupper  &  Beattie,  the  order  for  the  delivery  of  the  cotton, 
with  directions  for  re-storage,  was  handed  by  Bolton  to  the  warehouse-man,  who, 
'«ome  time  after  the  fire,  took  it  from  his  safe,  and  handed  it  to  plaintiff'.  Bolton 
received  the  cotton  for  Tupper  &  Beattie,  David  Westcott  delivered  it  for  Kein  & 
'Co.,  and  Mr.  Beattie  gave  instructions  to  the  warehouse-keeper  in  reference  to  the 
cotton.  The  70  bales  re-stored  stood  upon  their  heads  by  themselves. 

That  same  night  the  warehouse  with  its  contents  was  burned. 

The  49  baits  not  weighed,  sampled  and  re-stored,  were  injured  to  such  an  extent 
by  the  fire,  that  they  could  not  be  made  merchantable. 

Of  the  70  bales,  28  were  saved  iu  a  damaged  condition,  which  were  sold  at  public 
Auction,  for  account  of  the  defendants,  upon  notice  to  them,  and  although  they 
realized  much  less,  defendants  were  credited  on  the  trial  with  the  full  contract  price 
of  the  28  bales,  with  interest. 

DEFENDANTS'  EXCEPTIONS. — The  first  exception  is  untenable,  the  directions  of 
defendants  were  circumstances  connected  with  the  writing  of  the  order. 

The  second  exception  is  also  untenable,  the  bought  and  sold  notes  plainly  refer  to 
the  specific  lot  of  cotton  in  question,  and  the  difficulty  about  the  date,  if  material  at 
'all,  is  cured  by  the  amendment  of  the  complaint. 

The  third  exception,  viz.,  to  the  admission  of  plaintiffs'  exhibit  4,  in  evidence,  is 
also  untenable,  it  is  the  delivery  order  forthe  cotton  presented  by  defendants' agent, 
Bolton,  at  the  warehouse,  and  upon  which  the  cottou  was  delivered  to  the  extent 
of  70  bales. 

The  fourth  exception  is  also  untenable,  the  pendency  of  a  suit  in  reference  to  this 
cotton  by  parties  who  are  strangers  to  this  action,  is  immaterial. 

The  fifth,  sixth  and  seventh  exceptions  are  untenable,  the  questions  are  leading, 
and  in  view  of  the  fact  that  the  warehouse-man  did  turn  the  cotton  out  upon  the 
delivery  order,  are  immaterial. 
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The  eighth  exception  is  untenable,  the  practice  of  this  particular  warehouse-man 
is  immaterial. 

The  nin  h  exception  is  also  untenable,  the  question  is  hypothetical  and  irrelevant. 

The  tenth,  eleventh  and  twelfth  exceptions  are  also  untenable,  the  written  order  . 
and  endorsement  directing  re-storage,  upon  which  he  acted,  are  controlling,  and 
OHiiuot  be  affected  by  parol  testimony. 

Ths  thirteenth  exception  is  also  untenable,  the  conversation  would  not  be  evi- 
dence, unless  the  plaintiffs  were  present 

The  fourteenth  exception  is  also  untenable,  plaintiffs'  exhibit,  No.  6,  was  Kein  & 
Co.'s  order  on  Camp,  for  the  cotton,  and  is  fully  proven  also  by  Mr.  Robert  Kein. 

The  fifteen  exception  is  also  untenable,  the  evidence  is  precise,  that  Exhibit  No. 
4,  and  the  direction  to  re-store  on  the  back  of  it  were  written  under  the  direction 
of  one  of  the  defendants. 

The  sixteenth  exception  is  also  untenable,  the  evidence  was  ample  to  sustain 
plaintiff's  claim. 

The  seventeenth  exception  is  also  untenable,  the  question  whether  the  cotton  in 
<jue stion  was  delivered,  is  a  question  of  law,  and  does  not  depend  on  the  custom  of 
brokers  ;  the  delivery  was  complete  if  nothing  remained  to  be  done  by  the  seller. 

The  eighteenth  exception  is  also  untenable,  it  is  immaterial  what  one  of  the  defend- 
ants may  have  said  to  the  other  when  plaintiffs  were  not  present. 

The  nineteenth  exception  is  also  untenable,  it  is  entirely  immaterial  whether  the 
defendants  knew  that  the  cotton  would  be  delivered  that  day  or  the  next. 

The  twentieth  exception  is  also  untenable,  it  is  immaterial  what  answer  the 
defendants  gave  when  the  bill  was  presented,  the  plaintiffs  not  having  presented 
the  same  in  person. 

The  twenty-first  exception  is  also  untenable,  also  the  twenty-second,  twenty- 
third,  twenty -fourth,  these  all  relate  to  the  custom  of  this  particular  warehouse- 
man, and  whether  he  made  any  entry  in  his  books,  &c.  The  custom  is  immaterial, 
also  whether  he  made  an  entry  in  his  books  is  immaterial ;  it  is  admitted  that  the 
cotton  was  re-stored,  and  the  question  for  whom  it  was  re-btored  is  a  question  of  • 
law,  depending  upon  the  written  order  under  which  the  warehouse-man  acted. 
The  question  as  to  the  conversation  between  the  warehouse-man  and  the  party  who 
brought  the  delivery  order  was  not  subsequently  pressed,  although  the  court  stated 
that  it  would  consider  a  future  application  in  regard  to  the  matter. 

The  twenty-fifth  and  twenty-sixth  exceptions  are  also  untenable,  the  oath  of  a 
party  who  heard  the  evidence  at  a  former  trial  was  necessary  to  contradict  the 
witness. 

The  twenty-sixth  exception  is  unintelligible. 

EXCEPTIONS  TO  JUDGE'S  CHARGE. — The  first  exception  to  the  judge's  charge 
deems  to  be  taken  on  the  ground  that  the  plaintiffs  can  in  no  case  recover  for  a  par- 
tial delivery;  this  view  is  clearly  erroneous,  and  the  charge  of  the  judge  was  cor- 
rect in  this  particular. 

Tho  second  exception  is  also  untenable,  it  was  important  for  the  jury  to  consider 
whether  a  specified  lot  of  cotton  was  sold,  because  it  involves  the  question  whether 
the  plaintiffs  ought  not  to  have  satisfied  their  contract  even  after  the  fire,  by  deliv- 
ering 119  bales  of  a  certain  quality. 

The  third  exception  is  untenable;  there  was  evidence,  not  only  "tending  to 
show,''  but  actually  establishing  the  facts  mentioned  by  the  judge. 

The  fourth  exception  is  also  untenable  ;  it  is  of  the  same  general  nature  as  the 
third 
The  fifth  exception  is  also  untenable;  the  rale  of  law.  as  stated  by  the  judge,  i» 
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correct,  and  tliere  was  not  only  evidence  "  tending  to  show,"  but  actually  to  estab- 
lish the  iacts  lie  mentions. 

The  sixth  exception  is  also  untenable ;  the  rale  of  law,  as  laid  down  by  the  judge, 
is  entirely  correct. 

'The  seventh  exception  is  untenable,  and  in  fact,  unintelligible,  just  the  same  may 
be  said  of  the  eighth  und  ninth,  in  fact,  the  counsel  for  the  defendants  seems  to  have 
put  in  an  exception  at  every  breathing  point  in  the  judge's  charge. 

EXCEPTIONS  UPON  REFUSALS  TO  CHARGE. — The  first  exception  is  untenable, 
and  to  show  its  weakness,  it  is  only  necessary  to  suppose  that  the  defendants  had 
shipped  the  70  bales,  instead  of  re-storing  them,  would  they  not,  in  that  case,  have 
teen  bound  to  pay  for  them? 

'The  second,  third  and  fourth  exceptions  are  also  untenable,  the  49  bales  were 
practically  destroyed  and  rendered  unmerchantable,  and  the  defendants  would  not 
have  been  bound  to  take  them  if  they  had  been  tendered. 

The  fifth  exception  is  also  untenable  ;  the  jury  were  instructed  that  they  were  to 
find  from  the  facts  whether  there  was  a  delivery,  and  they  did  so  find. 

The  sixth  exception  is  also  untenable,  all  that  was  required  to  be  done  by  the 
plaintiff*  had  been  done,  and  the  sampler  who  received  the  cotton  on  behalf  of  the 
defendants,  had  weighed,  sampled  and  passed  the  goods  on  their  behalf 

The  seventh  exception  is  also  untenable ;  the  defendants  had  constituted  Mr. 
Talcott,  the  broker,  and  his  clerk,  their  agent  for  all  purposes  connected  with  the 
receiving  and  re-sampling  of  the  cotton. 

•The  eighth  exception  is  also  untenable;  the  order  to  re-store  was  sufficient, 
even  if  the  warehouse-man  had  refused  to  receive  the  cotton  and  had  left  it  in  the 
street. 

The  ninth  exception  is  also  untenable;  the  warehouse-man  was  not  the jndge  as 
to  delivery,  and  even  if  he  had  chosen  to  disregard  the  delivery  order,  it  would  not 
have  altered  the  position  of  the  same. 

The  tenth  exception  is  also  untenable  :  the  evidence  fully  explains  the  sale  of  the 
29  bales  for  account  of  the  defendants,  aud  no  such  inference  au  that  claimed  can  be 
drawn  from  the  facts. 

The  eleventh  exception  ?'s  untenable,  for  the  same  reason. 

The  twelfth  exception  is  also  untenable,  the  mistake  of  Mr.  Beattie  as  to  the  place 
where  the  cottou  was  to  be  re-stored,  is  immaterial. 

•The  thirteenth  exception  is  also  untenable;  the  sampler,  Bolton,  had  the  full 
authority,  which  was  conferred  upon  him  by  the  delivery  order  aud  its  indorse- 
ment. 

The  fourteenth  exception  is  also  untenable  :  it  appears  in  the  evidence  passim  that 
Talcott  aud  his  clerk  were  the  agents  of  both  parties.  , 

The  fifteenth  exception  is  also  untenable  ;  the  judge  had  already  practically  so 
charged. 

The  sixteenth  exception  is  also  untenable  ;  the  judge  had  already  practically  so 
charged. 

The  seventeenth  exception  is  also  untenable,  and  untrne  in  point  of  fact. 

The  eighteenth  exception  is  also  untenable  ;  the  judge  had  charged  to  that  effect. 

Exception  eighteen  and  a-half  is  also  untenable ;  the  judge  hud  charged  that 
acceptance  must  be  proved,  and  there  is  evidence  of  such  acceptance  throughout 
the  case  passim. 

The  nineteenth  exception  is  also  untenable,  the  charge  of  the  judge  thut  if  the 
remaining  49  bales  were  so  damaged  as  to  be  unmerchantable,  the  plaintiffs  were 
uot  bound  to  tender,  nor  the  defendants  to  receive  them,  is  correct. 
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The  twentieth  exception  is  also  untenable,  the  plaintiffs  credited  defendants  v/HE 
the  full  contract  price  of  the  damaged  portion  of  the  70  bales  sold  for  defendant's 
account,  although  it  realized  far  less. 

The  twenty-first  exception  is  also  untenable;  the  evidence  shows  that  tho 
sampler  had  the  right  to  receive  the  cotton  for  the  defendants,  and  was  sent  l>v  them 
to  the  wiirehou.se  for  that  purpose. 

The  twenty  second  exception  is  also  untenable  ;  the  taking  of  the  samples  t*>  th* 
broker's  office  was  no  part  of  the  seller's  duty,  though  it  may  have  been  an  act  \>f 
precaution  on  the  part  of  the  buyer,  and  moreover,  the  sampler  himself  passed  upon 
the  quality  of  the  cotton. 

AS    TO    THE   GENERAL     EXCEPTIONS   WHICH     ARE     NOT   NUMBERED. — The    COUrt 

was  right  in  leaving  it  to  the  jury  to  determine  whether  the  sale  was  of  a  speciiio 
lot  of  cotton,  or  only  of  119  bales  of  a  certain  quality. 

There  was  not  only  "  evidence  tending  to  show  that  one  of  the  defendants  gave 
instructions  through  the  broker's  office  to  receive  the  cotton,"  but  evidence  proving 
that  fact. 

The  measure  of  damages  was  correct,  unless,  perhaps,  it  was  somewhat  hard 
upon  the  plaintiffs  to  charge  them  wilh  the  full  contract  price  and  interest  of  the 
cotton  sold  by  them  for  defendants'  account,  to  prevent  iis  destruction,  when  they, 
in  fact,  received  far  less  for  it. 

The  general  principles  of  law  upon  which  the  plaintiff  relies  to  sustain  the  judg- 
ment are  as  follows : 

CONTRACT  OF  KALE. — The  broker  is  the  agent  of  both  parties,  and  ns  such  may 
bind  them  both  by  signing  the  same  contract  for  buyer  and  seller  (Chi?f  Jv-stice 
ABBOTT — Grant  age.  Fletcher,  5  B.  and  C.  436).  The  bought  and  sold  notes  are  a 
sufficient  memorandum  of  the  bargain  within  the  statute  of  frauds,  though  the;* 
was  no  entry  in  the  broker's  books  (Groom  agt.  Affalo,  6  If.  and  C.,  117).  But,  in 
the  present  case,  there  was  such  an  entry  in  the  broker's  books.  A  broker,  who 
is  employed  by  both  parties,  the  one  to  sell  and  the  other  to  buy,  is  the  agent  ol 
both,  and  a  memorandum  of  the  terms  of  sale  made  by  him  in  writing,  aud 
delivered  to  the  parties,  is  the  best  evidence  of  the  contract.  (Merrill  »gt.  Clason,  l'«! 
Johns.,  102:  Allan  tk  Poillon  agt.  Atjuire  &  Galway,  5  N.  Y.  Leg.  Obs.  380;  Com. 
PL,  Gen.  Term). 

DELIVERY. — When  no  time  for  delivery  is  specified  in  the  contract  of  sale,  the 
seller  nas  a  reasonable  time  therefor,  and  it  is  for  the  jury  to  jud^-e  from  the  circum- 
stances of  the  case  what  time  is  reasonable  (Terwilligcr  agt.  Knapp,  2  E.  D.  Smith, 
86.)  Selecting  goods,  and  putting  them  one  side  in  seller's  shop  for  the  buyer, 
held  to  be  a  sufficient  delivery  (Brewer  agt.  Salisbury,  9  Barb.,  511.)  Oiie  who 
bought  goods  iu  a  public  store,  took  an  order  on  the  store  keeper,  and  afterwards 
sold  the  goods  by  delivering  the  order  to  his  vendee,  who  had  them  re-marked  in  l.i* 
own  nanie — held  to  be  a  sufficient  delivery  (llollignsworlh  agt.  Napier,  3  Caints, 
18*2.)  When,  upon  a  sale  of  grain  in  store,  in  the  city  of  New  York,  a  measurer 
appointed  by  the  board  of  measurers  has  measured  the  quantity,  and  the  buyer  haa 
received  an  order  of  the  store  keeper  for  the  grain,  the  delivery  is  complete  ( J/c- 
Creadi/  agt.  Wright,  5  Duer,  571.)  When  the  articles  are  ponderous,  or  bulky,  or 
cannot  conveniently  be  delivered  manually,  it  is  enough  that  they  are  put  under 
the  absolute  power  of  the  vendee,  or  that  his  authority,  as  owner,  is  formally 
acknowledged,  or  that  any  act  is  done  imparting  a  surrender  on  one  sule.  and  an 
acceptance  ou  the  other  (1  East.,  192;  5  Johns.,  335;  Story  on  sales,  311  ;  I'-'  Alas*., 
33;  StoJitowagt.  Small,  3  Sandf ,  230;  Shindies  agt.  Houston,  I.  N.  Y.,  261.)  A» 
loug  as  anything  remains  to  be  doue  by  the  seller,  to  ascertain  the  value,  quantity 
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or  quality  of  the  good*,  the  delivery  ia  not  complete  (Oulwater  agt.  Dodge,  7  Co-wen, 
85.)  A  contract  for  the  sale  of  goods  is  complete  when  nothing  remains  to  be  done 
by  the  seller  to  ascertain  the  identity  of  the  property,  or  its  quality  or  quantity. 
(Olypknnt  agt.  Bale''-,  5  Den.,  379  ;  Crofoot  agt.  Bennett,  2  Comsl.,  258;  Terry  agt. 
Wheeler,  25  AT.  J".,  520.)  Where  property,  which  is  the  subject  of  a  contract  of 
sale,  is  destroyed  by  fire  while  the  contract  is  in  course  of  execution,  the  question 
upon  which  of  the  parties  the  loss  of  the  property  destroyed  ought  to  fall,  depends 
npon  who  had  title  to  it  at  the  time  of  its  destruction.  If  nothing  remained  to  be 
done  by  the  seller,  the  loss  falls  upon  the  purchaser  (Brady  agt.  Wheeler,  4  Jtobt. 
J8.)  The  judgment  of  the  special  term,  upon  the  verdict  of  the  jury,  should  be 
•ustained. 


"By  the  court,  MONELL,  J. — The  chief  question  in  this  case 
arises  under  the  refusal  of  the  court  to  charge  the  jury,  that 
the  contract  of  sale  was  entire,  and  could  not  be  satisfied  by 
a  delivering  or  tender  of  delivering  of  a  quantity  less  than  the 
whole. 

The  evidence  justifies  the  finding  of  an  actual  delivery  of 
seventy  bales.  They  were  taken  from  the  warehouse,  sam- 
pled and  weighed,  and  by  the  diriection  of  the  defendants 
re-stored  for  their  account.  That  constituted  a  delivering  of 
the  seventy  bales.  Before  a  like  delivering  of  the  remainder 
could  be  made,  the  warehouse  and  its  contents  were  des- 
troyed. 

The  bought  and  sold  notes  did  not  make  this  a  complete 
sale,  so  as  to  vest  the  title  to  all  the  cotton  in  the  defendants. 
Something  remained  to  be  done  by  the  seller  to  ascertain  the 
quantity,  and  by  the  purchaser  to  ascertain  the  quality.  To 
vest  the  title  in  a  purchaser  upon  a  sale  unaccompanied  by 
a  delivery,  nothing  must  remain  to  be  done  by  the  seller 
(Bradley  agt.  Wheeler,  4  Robt.,  18,  (affirmed  on  appeal,  44 
N.  Y.,  5  Hand,  495.)  It  is  true,  that  in  one  case  (Croft 
agt.  Bennett,  2  N.  Y.,  258,)  it  is  held  that  mere  having  to 
weigh  the  commodity  to  ascertain  the  price  of  the  whole, 
at  the  rate  agreed  upon  where  the  goods  are  otherwise 
clearly  identified,  will  not  prevent  it  being  a  complete  sale, 
but  I  think,  the  clear  weight  of  authority  is  otherwise,  and 
if  anything  remains  to  be  done  by  the  seller  to  ascertain  its 
identity,  quantity  or  quality,  the  title  does  not  pass  until  all 


NEW  YORK  PRACTICE  REPORTS.     449 

Keiu  agt.  Tapper. 

this  is  done  (Bradley  agt.  Wheeler,  supra,  where  the  cases  are 
collected.) 

The  commodity  in  this  case  was  divisible  and  capable  of  a 
separate  physical  delivery,  Each  bale  could  be  separately 
weighed  and  sampled,  and  as  weighed  and  sampled,  passed 
over  to  the  purchaser  ;  but  that  circumstance  did  not  make 
the  contract  divisible,  or  of  itself,  render  it  capable  of  a 
separate  physical  performance. 

The  fact  as  found  by  the  jury,  that  the  sale  was  of  a  specific 
definite  lot  of  cotton,  and  not  of  one  hundred  and  nineteen 
bales  of  cotton,  of  a  certain  quality,  did  not  release  the  plain- 
tiffs from  the  necessity  of  a  complete  performance,  as  a  con- 
dition precedent  to  a  recovery,  unless  such  a  performance 
was  rendered  impossible,  or  was  excused  by  what  happened 
after  the  partial  delivery  was  made. 

The  verdict  iu  this  case  cannot,  in  my  judgment,  be  sus- 
tained on  the  ground  that  the  title  to  all  of  the  cotton  had 
become  vested  in  the  defendants,  by  the  mere  force  of  the 
bought  and  sold  notes. 

The  sales  was  of  one  hundred  and  nineteen  bales  of  cotton, 
of  specific  marks,  at  3l£  cents  a  pound.  The  quantity  had  to 
be  ascertained  by  actually  weighing,  and  I  think,  it  is  very 
clear,  that  the  weighing  was  to  be  done  by,  or  under  the 
direction  of  the  plaintiff. 

On  this  point  I  am  unable  to  distinguish  this  case  from 
Joyce  agt.  Adams,  (8  N.  Y.,  291.) 

The  bought  and  sold  notes  were  in  terms  almost  identical, 
and  the  cotton  was,  before  delivery,  destroyed  by  fire.  That 
was  held  to  be  an  incompleted  sale,  and  the  title  to  the 
cotton  as  remaining  in  the  seller.  And  the  court  put  its 
decision  on  the  ground  that  it  was  the  duty  of  the  seller  to 
weigh  the  cotton  before  the  price  could  be  computed,  "  and 
until  that  was  done,  the  cotton  was  not  even  ready  or  in  a 
condition  for  delivery." 

It  is  clear,  therefore,  I  think,  that  treating  this  as  an  entire 
You  TT.TT,  29 
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and  indivisible  contract,  the  plaintiff'  cannot  recover  upon  it, 
as  a  completed  sale  of  the  whole  number  of  bales. 

And  it  also  follows,  that  whether  treated  as  a  contract  for 
the  sale  of  a  specific  lot  of  cotton,  or  as  merely  a  contract  for 
the  sale  and  delivery  of  one  hundred  and  nineteen  bales  of  a 
certain  quality  of  cotton,  in  either  case,  a  delivery  of  any 
number  of  bales  less  than  +he  whole  would  not  be  a  perform- 
ance of  the  contract. 

What  is  an  entire,  and  what  is  a  severable  contract  is  not 
defined.  Much  depends  upon  the  nature  of  the  contract. 
Something  upon  the  intention  of  the  parties.  Where  there 
is  a  purchase  of  different  articles,  at  different  prices,  at  the 
same  time,  the  contract  would  be  several  as  to  each  article, 
unless  the  taking  of  the  whole  was  rendered  essential  by  the 
nature  of  the  subject  matter,  or  by  the  act  of  the  parties. 
But  when  the  purchase  is  of  a  specific  commodity — or  of 
several  of  a  specific  commodity,  at  a  fixed  price,  either  for 
the  whole  or  for  each  part,  and  there  is  no  intention  ex- 
pressed or  implied  of  a  several  performance,  the  complete 
fulfilment  of  a  condition  precedent. 

The  contract  in  this  case  was  entire  and  inseverable  and 
required  a  full  performance.  It  was  for  the  sale  and  pur- 
chase of  one  hundred  and  nineteen  bales  of  cotton,  to  be  paid 
for  on  delivery,  and  a  delivery  of  any  number  less  than  the 
whole  would  not  be  a  performance  of  the  condition. 

In  Eussell  agt.  Nicoll,  (3  Wend.,  112,)  a  contract  for  the 
sale  of  five  hundred  bales  of  cotton,  cash  on  delivery,  was 
held  to  be  an  entire  contract,  imposing  no  obligation  on  the 
purchaser  to  receive  less  than  the  whole,  and  in  Baker  agt. 
Higgins,  (21  N.  F.,  397,)  which  was  a  contract  for  the  sale 
of  a  specific  quantity  of  brick,  a*;  a  stipulated  price  per 
thousand,  it  was  held  to  be  an  indivisible  contract.  In  that 
case,  there  had  been  a  part  delivery,  and  acceptance  of  such 
part  by  the  purchaser,  and  the  action  was  to  recover  for  such 
part  at  the  stipulated  price,  and  it  was  held,  that  the  seller 
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could  not  recover  without  showing  a  delivery,  or  an  effort  to 
deliver  the  whole. 

This  is  not  a  case  of  acceptance  of  a  part  of  the  goods, 
while  in  the  course  of  accepting  the  whole,  so  as  to  construe 
it  into  a  waiver  of  an  exact  performance  of  the  entire  con- 
tract. No  such  waiver  can  be  imputed  to  the  defendants. 
Their  demand  was  for  the  whole,  and  it  was  no  fault  of  theirs 
that  the  delivery  was  stopped. 

They  were  ready  to  receive,  and  did  no  act  which  could 
be  deemed  a  waiver  of  their  legal  right,  to  refuse  payment 
for  the  portion  delivered,  until  they  had  received  the  whole. 

I  have  not  regarded  it  as  material,  whether  the  purchase 
in  this  case  was  of  specific  and  identified  cotton,  or  generally 
of  the  number  of  bales  of  cotton  mentioned  in  the  contract. 
The  rule  as  to  performance  is  the  same  in  either  case,  and 
the  defendants  had  the  right  to  require  a  delivery  of  the 
whole  number,  and  the  plaintiffs  could  have  no  right  of  action 
for  any  part  without  showing  a  delivery,  or  an  offer  to 
deliver,  the  whole  number  of  bales  mentioned  in  the  bought 
and  sold  notes. 

Nor  was  performance  excused  in  this  case  by  the  happen- 
ing of  the  fire,  by  which  all  the  cotton,  including  the  seventy 
bales  actually  delivered,  was  destroyed.  Performance  is  ex- 
cused when  it  is  prevented  by  the  act  of  God  or  of  the  law, 
but  the  happening  of  a  casualty  or  inevitable  accident  or 
other  unforeseen  contingency  will  not 

In  Norton  agt.  Woodruff,  (2  N.  F.,  153,)  the  property 
was  destroyed  by  fire  before  delivery,  and  the  court  held,  it 
did  not  excuse  performance. 

And  in  Joyce  agt.  Adams,  (supra,)  after  a  delivery  of  part, 
the  remainder  was  destroyed  by  fire.  The  purchaser  brought 
his  action  to  recover  a  deposit,  &c.,  upon  the  contract,  and 
the  court  sustained  the  action. 

The  rule  on  this  subject  is  very  clearly  stated  by  Mr. 
Justice  EDVVAUDS  in  Havemeyer  agt.  Bingham  (12  N.  Y., 
99,  107.) 
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He  says,  "  when  a  party  by  his  own  contract,  creates  a 
duty  or  charge  upon  himself,  he  is  bound  to  make  it  good  ; 
notwithstanding  any  accident  or  delay  by  inevitable  necessity, 
because  he  might  have  provided  against  it  by  contract." 

The  meritorious  question  in  this  case  is,  which  of  the 
parties  shall  suffer  the  loss ;  one  or  the  other  must,  but  I 
cannot  see  any  reason  why  the  defendants  should  be  selected. 

They  had  no  title  to  the  whole  property  so  as  to  make  it 
their  loss,  nor  were  they  responsible  for  any  part  until  there 
was  a  delivery  of  all. 

The  respondent's  counsel  relied  very  much  upon  the  case 
of  Bradley  agt.  Wheeler,  (supra,)  as  settling  the  law  of  the 
case  in  his  favor. 

But  a  moment's  examination  of  this  case,  will  show  that 
the  facts  are  quite  different,  and  that  decision  is  put  on  the 
ground  that  nothing  remained  for  the  seller  to  do,  and  there- 
fore, it  was  a  completed  sale  resting  the  title  in  the  pur- 
chaser. 

In  conclusion,  I  am  of  opinion,  that  the  defendants  were 
entitled  to  hare  the  jury  instructed  as  they  requested,  and 
that  their  exceptions  to  the  refusal  was  well  taken. 

They  were  also  entitled  to  have  their  motion  for  nonsuit 
granted. 

For  these  errors,  the  judgment  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appeUants  to  abide  the 
event. 

FREEDMAN,  J.  concurred. 

McCuNN,  J. — I  dissent  in  this  case.  The  cotton  was  fully 
in  the  possession  of  defendants ;  the  sampler  Bolton,  after 
he  had  examined  the  cotton  and  found  it  to  correspond  with 
the  samples,  weighed  it,  and  placed  the  same  in  storage  for 
defendants  at  their  request  and  by  their  direction  ;  surely  this 
is  surrendering  the  goods  to  their  possession. 

Where  an  article  sold  is  removed  out  of  the  care  of  the 


NEW  YORK  PRACTICE  REPORTS.     453 

Kein  agt.  Tapper. 

vendor  so  that  he  cannot  exercise  control  over  it,  and  where 
it  is  placed  under  the  slightest  control  of  the  purchaser,  then, 
and  in  that  case  it  is  clearly  at  the  purchaser's  risk  (Brooms 
Com.,  414).  The  cotton  in  the  store  house  was  actually 
delivered  at  the  time  the  warehouse  receipt  and  the  samples 
were  given  by  plaintiffs  to  defendants.  This  gave  the 
defendants  .the  entire  command  and  control  of  the  goods 
against  all  the  world ;  and  surely  when  they  took  out  and 
unstored  the  seventy  bales,  had  it  examined  and  sampled  by 
their  own  servants,  and  then  re-stored  at  their  own  cost  and 
risk  in  their  own  names,  it  will  not  be  contended  this  was 
not  a  delivery  of  such  seventy  bales.  Why  was  the  balance 
of  the  property  not  sampled  and  turned  over  ?  it  was  not 
the  fault  of  the  plaintiffs,  for  they  had  turned  over  to  defend- 
ants ah!  evidence  of  title ;  they  had  surrendered  all  absolute 
control.  Defendants'  agent,  the  storekeeper,  was  in  charge 
of  the  property ;  he  held  it  by  virtue  of  the  warehouse 
receipt  they  sent  him ;  Bolton,  their  sampler,  had  ex- 
amined it,  and  specially  re-stored  it  in  defendants  names  at 
their  (defendants)  own  request.  Bolton  and  the  storekeeper 
declined  to  sample  any  more  that  day :  their  refusal  was  not 
the  act  of  the  plaintiffs  agents,  but  the  act  of  defendants 
agent;  before  the  balance  of  the  cotton  was  examined,  a  fire 
consumed  it  so  that  it  could  not  be  examined  and  delivered  ; 
surely  it  will  not  be  contended  that  the  seventy  bales  taken 
possession  of  by  defendants  and  stored  by  them  in  their  own 
name  and  at  their  risk,  must  not  be  paid  for.  LORD  ELLEN- 
BOROUGH  held  (2d  Campbells  Nisi  Prius,  243),  that  the 
transferring  of  goods  on  a  warehouseman's  books  was  a  deli- 
very sufficient  to  transfer  title  (see  7th  Term  R.,  71 ;  also 
Wilkes  and  Fontain  agt.  Ferris,  5  Johns.,  335). 

It  is  urged  that  it  required  the  delivery  of  the  whole  119 
bales  to  complete  the  sale.  This  might  have  been  so  had 
not  the  defendants  accepted  and  taken  possession  of  the 
seventy  bales,  and  had  not  the  fire  destroyed  the  balance. 
The  taking  possession  of  the  70  bales  by  defendant  deprived 
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plaintiff  of  possession  or  the  right  of  possession  j  they,  (plain- 
tiffs), could  not  protect  themselves  by  insurance  or  otherwise, 
and  the  destruction  of  the  thirty-nine  bales,  the  balance, 
deprived  them  of  the  power  to  deliver  it,  if  it  had  not  been 
already  delivered  by  the  transfer  of  the  warehouse  receipt. 
The  appropriation  of  a  chattle  by  the  purchaser  is  equivalent 
to  a  delivery.  These  defendants  had  taken  the  transfer  of  the 
property  under  their  contract,  they  had  re-stored  it,  they  had 
insured  it,  in  fact  they  did  all  that  possibly  could  be  done  to 
possess  themselves  of  it.  This  made  them  owners  of  it  (1 
C  and  B,  333 ;  5  B  and  C,  857  ;  2  B  and  Aid.,  753  ;  7 
M.  &  Gr.,  882  ;  7  Exch,  594). 

Where  a  party  has  in  any  respect  acted  as  owner  of  the 
goods  this  is  a  sufficient  acceptance  (Broom'' s  Com.,  414 ; 
Meredith  agt.  Meigh,  2  R.  &  B.,  374 ;  Currie  agt.  Ander- 
son, L.  J.  Q.  B.,  87 ;  Bushel  agt.  Wheeler,  15th  Q.  B.,  442). 

The  order  to  re-store  was  not  an  order  to  re-store  in  defend- 
ant's name  after  the  sampler  had  examined  the  cotton  ;  but 
I  read  it,  that  it  was  an  order  to  re-store  on  the  warehouse 
receipts,  the  whole  cotton  before  it  was  sampled,  and  that, 
the  very  instant  the  receipt  was  received  by  the  warehouse- 
man. 

The  case  of  Joyce  agt.  Adams,  differs  widely  from  this 
case.  That  was  a  conditional  time  contract.  The  cotton 
was  to  be  delivered  within  thirty  days,  and  it  was  expressly 
agreed,  that  title  should  remain  in  vendor  in  the  meantime. 
Before  the  thirty  days  had  expired,  part  of  the  cotton  was 
burned,  and  could  not  be  delivered  ;  but,  even  in  that  case, 
part  of  the  cotton  not  burned — ninety  bales — had  to  be  paid 
for.  Now,  why  should  not  the  seventy  bales  here  delivered 
be  paid  for  ?  It  was  compared  with  the  samples  and  weighed, 
and  re-stored,  and  re-insured  in  defendant's  account  in  his 
warehouse.  The  court  severed  the  contract  in  the  Joyce 
case,  although  it  was  a  whole,  and  held  that  the  cotton 
delivered  should  be  paid  for.  And,  by  the  same  line  of 
reasoning,  the  court  here  can  sever  the  contract,  and  must 
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hold  these  defendants  liable  for  the  seventy  bales  delivered  to 
them.  They  may  say  these  seventy  bales  were  destroyed 
also ;  but  they  were  destroyed  when  in  the  custody  of  the 
defendants,  and  when  under  their  absolute  control  in  their 
own  store,  where  they  ordered  it  to  be  put,  and  where 
they  had  it  insured.  The  case  of  Joyce  and  Adams,  is  a 
case  entirely  in  favor  of  the  plaintiffs.  The  rule  is  settled, 
that  where  a  contract  is  made  and  partly  performed,  and 
the  performance  of  the  balance  is  rendered  impossible  by 
unavoidable  accident,  the  party  in  whose  favor  the  part  per- 
formance is  made  is  entitled  to  recover  for  the  part  performed 
(Gilbert  agt.  Roberts,  19  L.  J.  Exch.,  410  ;  Smith  agt.  Hud- 
son, 8  L.  J.  N.  S.,  Exch. ;  Walker  agt.  Dixon,  9  B.  <£  C.t 
387  ;  Oxendale  agt.  Wetherel  4  M. '.  &  R.,  429  ;  9  B.  &  <?., 
386.) 

In  the  case  of  Walker  agt.  Dixon,  2  Stark,  281  ;  Lord 
ELLENBOROUGH  held,  that  where  a  contract  was  made  for 
100  sacks  of  flour,  (no  particular  flour  being  mentioned,)  and 
part  was  delivered  and  defendant  ready  to  take  the  ballance, 
plaintiff  could  not  recover  for  the  part  delivered.  But  this 
ruling  was  reversed  by  the  court  in  Banco,  (9th  B.  &  C., 
387,)  and  the  contrary  doctrine  established. 

In  the  case  of  Hind  agt.  Whiteliouse,  7  East,  558,  3d. 
Smith,  528,)  a  quantity  of  sugar  was  sold  by  samples,  and 
the  samples  handed  over,  but  before  the  sugar  was  weighed 
and  delivered  it  was  destroyed  by  fire. 

Held,  that  the  delivery  of  samples  completed  the  sale  so ; 
in  the  case  of  Tarling  agt.  Baxter,  (6  B.  &  C.,  360;  9 
D.  &  R.,  272,)  where  a  stack  of  hay  was  bought  for  ,£145, 
to  be  paid  for  and  weighed  afterwards.  It  was  to  stand 
on  plaintiffs  ground  until  paid  for;  in  the  meantime,  and 
before  it  was  paid  for,  it  was  destroyed  by  fire.  Held,  that 
there  was  a  delivery  to  the  defendant,  and  that  the  loss  fell 
upon  the  purchaser  ;  and  so  it  was  held  in  the  case  of 
Gilmour  agt.  Supple,  11  More,  P.  C.  C.,  551.)  In  that  case 
a  quantity  of  timber  in  logs  was  sold  on  credit.  It  had 
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not  been  measured,  and  was  being  taken  by,  or  towed  to 
defendants  boom  rooms.  The  weather  was  ugly,  and  the 
defendant's  men  suggested,  that  it  should  be  chained  for  the 
night  outside  the  booms — this  was  done.  A  storm  arose, 
the  raft  broke  away  and  was  lost.  The  defendant  was  held 
liable  because  his  men  took  or  assisted  in  taking  the  rait, 
and  tying  it  to  the  outside  of  the  boom  ponds.  It  is  con- 
ceded here  (case  at  bar,)  that  the  broker  had  full  power  to 
bind  both  parties,  and  the  making  and  delivery  of  the  sales 
note  to  each  of  the  parties,  and  the  entry  in  the  books,  made 
a  perfect  contract.  Not  only  was  this  done,  but  samples 
were  delivered  to  Bolton,  the  sampler,  who  received  them 
for  defendants,  so  that  all  that  was  left  to  be  done  in  this 
case,  was  to  compare  the  goods  with  the  samples,  and  this 
was  the  work  of  the  defendants.  It  was  a  work  absolutely 
for  their  benefit,  because  plaintiffs  had  sold  the  cotton — 119 
bales,  weighing  so  much,  and  marked  so  and  so,  and  at 
the  prices  so  and  so,  and  "I  hereby  transfer  warehouse  re- 
ceipts to  you,"  which  was  done.  This  completed  the  sale, 
so  far  as  it  could  be  completed,  by  plaintiff,  because  bulky 
articles  can  only  be  delivered  in  this  way.  This  is  familiar 
learning. 

This  was  all  the  law  required  of  the  plaintiff,  and  if  the 
defendants  for  their  own  safety  had  this  property  examined 
and  compared  with  the  samples,  it  was  to  protect  themselves 
with  a  view  to  the  proper  deductions  in  their  favor  if  the 
goods  ran  short.  But  more  than  delivery  of  the  sales,  notes 
and  warehouse  receipts  took  place  here.  Beattie  &  Tupper, 
the  defendants,  had  it  re-stored  in  their  own  name.  This  was 
done  by  them,  and  in  writing  across  the  storage  receipts.  "  Re- 
store for  account,  Beattie  &  Tupper."  Now,  I  hold,  that  the 
receiving  of  this  storage  receipt  by  Tupper  &  Beattie  and 
their  writing  across  its  face,  re-store  in  our  name,  and  the 
handing  of  that  storehouse  receipt  so  endorsed  by  them 
(Tupper  &  Beattie)  to  the  warehouse-man,  was  taking  ab- 
solute possession  and  control  and  title  of  said  cotton  j  and 
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that  consequently,  plaintiffs  lost  all  title  to  it,  and  this  before 
it  was  even  weighed  or  sampled.  Will  it  be  doubted,  that 
defendants  could  have  sold  the  cotton  ?  Certainly  not.  Then 
if  so,  why  was  it  not  at  their  risk  I 

Save  for  its  effect  upon  the  validity  of  the  contract,  with 
reference  to  the  statute  of  frauds,  the  question  of  delivery  is 
wholly  immaterial.  Title  not  possession  determines  the  risk. 
This  doctrine  is  now  settled.  This  is  the  true  rule,  and  the 
defendant's  position  in  this  case  is  in  conflict  with  it.  I 
hold,  therefore,  that  the  broker  was  the  agent  of  both  parties, 
and  as  such  properly  bound  them  both  by  signing  the  same 
contract  for  buyer  and  seller  Grant  agt.  Fletcher,  (5  B.  &  C., 
436.)  I  bold,  that  the  bought  and  sold  notes  were  a  suffi- 
cient memorandum  of  the  bargain,  within  the  statute  of 
frauds  Groom  agt.  A/alo,  (6  B.  &  C,,  117.)  I  hold  also,  that 
a  broker  who  is  employed  by  both  parties,  the  one  to  sell, 
and  the  other  to  buy,  is  the  agent  of  both,  and  a  memoran- 
dum of  the  terms  of  the  sale  made  by  him  in  writing  and 
delivered  to  the  parties,  is  the  best  evidence  of  the  contract 
Merritt  agt.  Clason,  (12  Johns.,  102.)  I  further  hold,  that 
when  the  articles  are  ponderous  or  bulky,  or  cannot  conve- 
niently be  delivered  manually,  it  is  enough,  that  they  are  put 
under  absolute  power  of  the  vender,  or  that  his  authority  as 
owner  is  formally  acknowledged,  or  that  any  act  is  done  im- 
porting a  surrender  on  one  side  and  an  acceptance  on  the 
other  (1  East.,  192  ;  5  Johns.,  335  ;  Story  on  Sales,  311,  12 
Mass.,  33 ;  Sanborn  agt.  Small,  3  Sandf.,  230.)  And  finally 
I  ho]d,  that  the  transfer  of  the  warehouse  receipt  to  Beattie 
&  Tupper  and  their  indorsement  thereon,  tl  re-store  in  our 
name,"  and  the  receipt  of  that  warehouse  receipt  by  the 
warehouse-keeper  and  the  re-storing  of  the  70  bales  there- 
under, conveyed  the  absolute  title  in  the  cotton  to  the  defend- 
ants in  this  action. 

The  judgment  should  be  sustained. 
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N.  Y.  SUPERIOR  COURT. 

PATRICK    CARRAHER,    respondent,     agt.    CHRISTOPHER    A, 
CARRAHER,  appellant. 

The  practice  of  disposing  of  appeals,  in  this  court,  for  want  of  prosecution  is  as 
follows:  If  the  appellant  fails  to  serve  his  case,  or  to  have  it  settled,  or  filed, 
within  the  time  prescribed  by  the  rules,  the  respondent  should  apply,  on  notice, 
to  the  special  term,  to  have  the  case  declared  abandoned.  He  should  then  apply 
for  an  order  to  put  the  case  on  the  general  term  calendar  ;  and  on  an  affidavit  of 
the  non  service  of  the  appeal  papers,  and  on  notice  to  the  appellant  for  the 
earliest  motion  day  in  term,  move  to  strike  the  cause  from  the  calendar  and  for 
judgment  of  affirmance. 

General  Term,  November,  1871. 

Before  BARBOUR,  Ch.  J.,  MONELL  and  FREEDMAN,  JJ. 

MOTION  to  dismiss  the  appeal  for  want  of  prosecution. 

The  papers  used  on  the  motion  showed  that  the  judgment 
roll  was  filed  on  the  30th  day  of  June,  1870,  and  that  on  the 
6th  day  of  November,  1871,  the  respondent,  on  motion,  had 
obtained  an  order  at  special  term  declaring  the  case  upon 
appeal  abandoned. 

NORWOOD    &    COGGESHALL,    for    respondent,   for    the 

motion. 
JACOB  A.  GROSS,  for  appellant,  opposed. 

~By  the  court,  FREEDMAN,  J. — Although  the  respondent, 
in  conformity  with  the  practice  laid  down  by  this  court  in 
Phelps  agt.  Swan,  (2  Sweeney,  696,)  has  obtained  an  order 
of  the  special  term  declaring  the  case  upon  appeal  abandoned, 
it  by  no  means  follows  that  upon  a  production  of  a  certified 
copy  of  that  order  and  a  mere  reference  to  the  judgment  roll 
on  file  in  the  office  of  the  clerk,  we  can;  on  a  motion  to  dis- 
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miss,  dispose  of  the  appeal  in  this  case  against  the  objection 
of  the  appellant.  The  decision  of  the  case  referred  to,  does 
not  go  to  this  extent.  The  real  question  involved  therein 
was,  whether  the  general  term  has  the  power  to  decide 
whether  or  not  an  appellant  has  lost  his  right  to  make  a  case 
or  bill  of  exceptions  or  to  annex  the  same  to  the  judgment 
roll,  and  if  it  has,  whether  it  will,  as  a  matter  of  practice, 
exercise  it.  We  held,  that  these  matters  should  be  deter- 
mined at  special  term  and  intimated,  that  after  such  deter- 
mination against  the  appellant,  the  general  term  may,  on 
a  subsequent  motion  to  dismiss,  founded  in  part  upon  such 
order  of  the  special  term,  determine  that  tne  record  without 
a  case  or  bill  of  exceptions  presents  no  question  which 
is  the  subject  of  an  appeal,  and  consequently  dismiss  the 
appeal.  This  may  undoubtedly  be  done  whenever,  upon  the 
production  and  submission  of  the  record,  it  should  clearly 
appear,  that  the  decision  below  is  not  appealable.  Such 
motion  to  dismiss  the  appeal,  may  perhaps,  also  be  granted 
if  the  appellant  concedes  that,  having  lost  his  right  to  make 
or  annex  a  case  or  bill  of  exceptions,  he  has  no  questions  left 
to  present  to  the  consideration  of  the  general  term.  But  it 
should  not  be  granted  if  the  appellant  objects  and  insists 
upon  his  rights  to  be  heard  upon  the  judgment  roll  as  it 
stands.  He  is  not  precluded  from  doing  that,  and  conse- 
quently, is  still  at  liberty  to  raise  such  questions  as  appear 
upon  the  face  of  the  judgment  roll,  and  might  formerly  have 
been  raised  on  a  writ  of  error  (Brown  agt.  Hardie,  5  Robt., 
078  ;  Berger  agt.  Durberner,  7  RoU.,  1.) 

In  order  to  be  in  a  position,  however,  to  do  so,  he  must 
print  and  serve  the  papers  intended  to  be  used  on  the  hearing 
of  the  appeal  according  to  the  requirements  of  general  rule 
50  (rule  43  of  1858,)  at  least  eight  days  before  the  com- 
mencement of  the  general  term  sitting  after  the  entry  of  the 
order  made  by  the  special  term  declaring  the  case  abandoned, 
and  if  he  neglects  to  do  so,  the  respondent  may  by  special 
oi'der,  put  the  cause  upon  the  calendar  of  the  general  term, 
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and  move  on  any  of  the  motion  days  of  the  term,  that  the 
cause  be  stricken  from  the  calendar,  and  that  judgment  be 
rendered  in  his  favor  (rule  50.)  Such  motion  on  part  of  the 
respondent,  must  be  founded  on  a  proper  notice  to  the  ap- 
pellant, on  the  order  of  the  special  term  declaring  the  case 
abandoned,  and  an  affidavit  showing,  that  since  the  entry  of 
the  last  named  order  a  reasonable  time  has  elapsed  to  procure 
the  printing  of  the  appeal  papers  which  the  appellant  is  still 
entitled  to  use,  and  that  no  printed  copies  thereof  have  been 
served  as  required  by  the  rule. 

The  practice  as  here  laid  down  is  in  entire  harmony  with 
the  decision  of  this  court  reported  in  36  How.,  366 ;  in 
Phelps  agt.  Swan,  2  Sweeny,  696,  and  Ward  agt.  the  Cen- 
tral Park,  North  and  East  R.  RR.  Co.,  2  Sweeny,  701,  as 
well  as  with  the  general  rules  applicable  to  aU  the  courts 
and  the  additional  special  rules  in  force  in  this  court  and 
should  be  strictly  followed  by  a  respondent  who  means  to 
get  nd  of  the  appeal  out  of  its  regular  course  and  order  and 
against  the  objections  of  the  appellant. 

Respondent's  motion  foi  a  dismissal  of  the  appeal  must, 
therefore,  be  denied. 

MONELL,  J.  (concurring.) — Without  questioning  the  power 
of  the  court  to  dismiss  the  appeal  upon  this  motion,  which 
it  probably  may  do,  if  it  will  take  the  trouble  to  examine 
the  judgment  roll,  to  see  if  there  is  any  error  in  it,  the 
practice  of  entertaining  motions  of  this  nature  is  attended 
with  so  much  inconvenience  and  labor,  that  it  ought  not  to 
be  followed,  especially  as  there  is  another  remedy  quite  as 
effectual  and  which  is  free  from  the  objections  above  stated. 

The  respondent  was  right  in  having  the  "  case"  declared 
abandoned.  That  left  nothing  but  the  judgment  roll  to  be 
reviewed.  But  instead  of  moving  to  dismiss  the  appeal,  he 
should  have  moved  for  an  affirmance  of  the  judgment  as  pro- 
vided in  rules  49  and  50. 

The  practice  under  these  rules  is  as  follows:     If  the  ap- 
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pellant  fails  to  serve  his  case,  or  to  have  it  settled,  or  filed, 
within  the  time  prescribed  by  the  rules,  the  respondent 
should  apply,  on  notice,  to  the  special  term,  to  have  the  case 
declared  abandoned.  He  should  then  apply  for  an  order  to 
put  the  case  on  the  general  term  calendar  j  and  on  an  affidvit 
of  the  non-service  of  the  appeal  papers  and  on  notice  to  the 
appellant  for  the  earliest  motion  day  in  term,  move  to  strike 
the  cause  from  the  calendar  and  for  judgment  of  affirmance. 

This  practice  is  simple  and  effectual,  and  spares  the  court 
the  labor  of  examining,  upon  a  motion,  a  manuscript  judg- 
ment roll  to  see  if  there  are  any  questions  arising  upon  it 
for  review. 

Motion  denied. 


462  NEW  YORK  PRACTICE  REPORTS. 


Murray  aet.  Knapp. 


SUPREME   COURT. 
COMMODORE  C.  MURRAY  agt.  ALVIN  S.  KNAPP  and  others. 

As  a  general  rule  an  injunction  will  not  lie  to  restrain  a  simple  trespass. 

Since  the  merging  of  law  and  equity,  and  especially  since  the  adoption  of  the  Code, 
the  granting  of  preliminary  injunctions  has  been  carried  to  excess ;  they  have 
been  granted  with  a  dangerous  frequency.  Even  as  a  mode  of  final  relief,  an  in- 
junction is  not  desirable. 

When  a  plaintiff  can  be  compensated  by  damages  such  compensation  is  the  better 
remedy.  But  there  are  cases  in  which  no  final  relief,  other  than  an  injunction, 
will  give  the  plaintitf  his  just  rights. 

In  this  case,  which  was  an  alleged  trespass  upon  the  plaintiff's  island  in  the  Dela- 
ware river,  by  the  defendants,  in  pulling  rafts  out  of  the  Big  Eddy  at  that  place, 
the  injunction  was  dissolved  on  the  ground  that  no  pressing  injury  was  shown  or 
danger  from  delay,  which  rendered  it  necessary  to  restrain  the  defendants  in 
limine. 

Sullivan  Special  Term,  February  4,  1872. 

THIS  is  a  motion  by  defendants  to  dissolve  an  injunction. 

JAMES  J.  CURTIS,  for  plaintiff. 
JOHN  F.  ANDERSON,  for  defendants. 

LEARNED,  J. — The  plaintiff  is  the  owner  of  an  island  in  the 
Delaware  River,  at  Big  Eddy.  It  appears  that  at  this  point  of 
the  river  the  current  is  of  such  a  nature  that  it  is  difficult 
for  rafts  to  pass  down,  unless  they  are  pulled  out  of  the 
eddy.  The  best,  if  not  the  only  means  of  doing  this  is,  the 
carrying  of  ropes  from  the  plaintiff's  island  to  the  rafts. 
The  plaintiff  and  his  predecessors  have  made  this  a  business, 
and  in  so  doing  have  been  accustomed  to  go  on  the  plaintiff's 
island  for  this  purpose.  An  injunction  was  granted  restrain- 
ing defendants  from  going  on  plaintiff's  island  and  carrying 
on  the  business  of  drawing  rafts  through  the  eddy  or  inter- 
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fering  with  plaintiff's  said  business.     The  defendants  now 
move  to  vacate  the  injunction. 

It  is  well  known  that  generally  an  injunction  does  riot  lie 
to  restrain  a  simple  trespass.  But  this  rule  has  exceptions, 
and  the  present  case  may  be  one. 

The  question  as  to  the  rights  of  raftsmen  to  use  the  shores 
of  rivers  for  tracking,  and  of  others  to  make  a  similar  use 
for  the  benefit  of  the  raftsmen  may  need  a  careful  examina- 
tion. But  in  the  view  I  have  taken  of  the  case  I  shah1  not 
consider  either  of  these  matters. 

It  is  plain  that  since  the  merging  of  law  and  equity,  and 
especially  since  the  adoption  of  the  Code,  the  granting  of 
preliminary  injunctions  has  been  carried  to  excess.  Even  as 
a  mode  of  final  relief,  an  injunction  is  not  desirable. 

When  a  plaintiff  can  be  compensated  by  damages,  such 
compensation  is  the  better  remedy.  But  there  are  cases  in 
which  no  final  relief  other  than  an  injunction  will  give  the 
plaintiff  his  just  rights.  And  I  am  not  aware  that  in  final 
judgments  the  courts  have,  in  recent  times,  gone  beyond  the 
cautious  use  of  this  relief,  which  characterized  the  old 
chancery  proceeding.  But  this  remark  is  not  true  of  preli- 
minary injunctions.  They  have  been  granted  with  a  danger- 
ous frequency.  A  plaintiff  on  an  ex  parte  application  at  the 
beginning  of  his  action  has  too  often  obtained  a  remedy  which 
he  should  not  have  had  until  a  hearing  of  both  parties  on 
the  trial,  and  to  which  he  might  then  have  been  found  not 
to  have  been  entitled.  In  many  cases  of  this  kind  the  plaintiff 
practically  has  obtained  his  judgment  at  the  outset,  and  the 
continuance  of  the  action  has  been  only  a  struggle  by  the 
defendant  to  relieve  himself  of  an  ex  parte  decision.  The 
result  of  this  often  is  that  the  plaintiff  has  a  strong  induce- 
ment to  protract  the  litigation,  for  a  final  decision  may 
deprive  him  of  the  relief  he  has  already  obtained,  and  the 
defendant  under  the  pressure  of  the  injunction  in  Umrne  is 
forced  to  compromise. 

This  modern  custom  has  become  a  serious  evil.    For  it,  both 
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the  bar  and  the  bench  are  responsible,  and  it  is  time  that  both 
returned  to  the  correct  and  just  rules  of  earlier  days.  Said 
Chancellor  WALSWORTH,  "  There  are  many  cases  in  which  a 
complainant  may  be  entitled  to  a  perpetual  injunction  on  the 
hearing,  when  it  would  be  manifestly  improper  to  grant  an 
injunction  in  limine.  The  final  injunction  is  in  many  cases 
a  matter  of  strict  right,  and  granted  as  a  necessary  conse- 
quence of  the  decree  made  in  the  cause.  On  the  contrary 
the  preliminary  injunction  before  answer,  is  a  matter  resting 
altogether  in  the  discretion  of  the  court,  and  ought  not  to  be 
granted  unless  the  injury  is  pressing  and  the  delay  is  danger- 
ous "  (New  York  Printing  agt.  Fitch,  \  Paige,  97).  The  same 
language  is  used  by  Chancellor  KENT  in  Ogden  agt.  Kip  (b 
Johns.  Ch.,  160).  Such  preliminary  injunctions  are  usually 
granted  ex  parte,  and  the  experience  of  every  one  shows  that 
an  ex  parte  statement  seldom  presents  the  full  truth. 

These  principles  are  elementary  and  ought  to  be  familiar, 
but  it  must  be  acknowledged  that  of  late  they  seem  to  havo 
been  forgotten  or  overlooked.  All  who  desire  that  law 
should  be  administered  justly  should  endeavor  to  restore 
these  principles  to  the  control  of  our  practice. 

The  present  case  is  an  illustration  of  the  evil  I  have 
suggested.  Taking  the  most  favorable  view  of  the  plaintiff's 
rights,  and  granting  that  on  the  trial  he  will  obtain  a  judg- 
ment for  a  perpetual  injunction,  what  pressing  injury,  what 
danger  from  delay  rendered  it  necessary  to  restrain  the 
defendants  in  limine  f 

If  they  damaged  his  island,  money  would  compensate  the 
damage.  The  island  had  no  buildings  on  it  or  property  of 
special  or  peculiar  value.  It  was  at  times  nearly  overflowed, 
and  its  only  value  was  for  the  purposes  above  mentioned,  and 
possibly  lor  slight  cultivation.  If  the  defendants  by  carry- 
ing on  the  business  of  drawing  rafts  injured  the  similar  busi- 
ness of  the  plain  tift,  the  damages  for  that  injury  could  be 
readily  compensated,  and  money  would  compensate  for  them. 

If  the  defendants  were  irresponsible  still  it  would  be  a 
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most  dangerous  proposition  that  preliminary  injunctions 
should  be  granted  to  restrain  a  trespass,  because  the  plaintiff' 
might  be  unable  to  collect  a  judgment  if  he  should  recover. 

There  was  not,  that  I  can  see,  any  reason,  except  the  in- 
correct custom  which  has  recently  grown  up,  and  which  I 
have  mentioned,  why  the  plaintiff"  should  riot  have  waited 
until  the  trial  of  the  cause  before  asking  the  court  to  inter- 
fere by  injunction.  Yet  simply  on  the  verified  complaint, 
and  at  the  very  commencement  of  the  action,  the  plaintiff 
has  obtained  all  the  relief,  except  as  to  its  permanence,  which 
he  could  have  had  on  a  final  judgment  I  do  not  speak  of 
this  present  case  as  unusual,  or  as  showing  a  greater  infringe- 
ment on  what  should  be  the  rule  than  many  other  recent 
cases. 

Evidently  the  opinion  prevails  that  when  a  plaintiff  shows 
himself  by  his  complaint  and  the  accompying  proofs,  to  be 
entitled  to  a  final  jndgment  for  an  injunction,  he  is  necessa- 
rily entitled  to  an  injunction  in  limine.  This  opinion  has  in 
part  arisen  from  the  unsettled  practice  of  a  new  system,  but 
it  is  erroneous  and  injurious,  and  it  should  be  condemned. 

Without  therefore  passing  in  any  way  on  the  merits  of  this 
action  as  they  may  appear  on  the  trial,  or  on  the  question 
whether  the  plaintiff  may  not  be  entitled  to  a  judgment 
restraining  the  defendants,  I  shall  dissolve  this  injunction  on 
the  ground  that  there  was  no  such  pressing  injury  or  danger 
in  delay  as  called  for  an  injunction  in  limine.  The  defendants 
are  entitled  to  $10  costs  of  motion. 
Voi,.  XLIL  30 
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N.  Y.  SUPERIOR  COURT. 
HENRY  D.  PALMER  agt.  ROBERT  M.  DE  WITT. 


The  court  of  appeals,  since  its  organization,  (under  the  sixth  article  of  the  Constitn- 
tion  passed  in  1870,)  in  July,  1870,  which  commenced  with  a  calendar  prepared 
under  the  provisions  of  such  Constitution,  has  continued  such  calendar,  with  such 
additional  causes  as  have  from  time  to  time  been  put  upon  it,  except  that  upon  the 
first  of  January,  in  each  year,  a  new  calendar  is  made. 

The  court  since  that  time,  theoretically  and  practically,  holds  but  one  term,  during  the 
year;  its  different  sessions  being  merely  continuations  of  the  same  term,  after 
recesses. 

Therefore,  but  one  term  fee.  for  each  calendar  year,  can  be  allowed  in  any  cause. 

Where  damages  were  not  claimed  against  the  defendant  in  the  action,  but  the  only 
relief  asked  and  obtained  was  an  injunction  permanently  restraining  the  pub- 
lication by  the  defendant  of  the  plaintiff 's  drama : 

Held,  not  a  case  for  an  extra  allowance  of  costs. 


March  Special  Term,  1872. 

THIS  action  was  brought  to  obtain  an  injunction  to  restrain 
the  publication  by  the  defendant,  of  a  dramatic  composition 
called  "  Play,"  of  which  the  plaintiff  was  the  owner. 

The  defendant  had  judgment  at  special  term  which  the 
general  term  reversed  and  granted  a  new  trial.  The  defend- 
ant appealed  from  the  order  granting  a  new  trial,  to  the 
court  of  appeals,  giving  the  required  stipulation.  This  ap- 
peal was  first  placed  upon  the  calendar  for  the  January  term, 
1871,  and  was  heard  in  the  month  of  February,  1872.  In 
March  the  order  was  affirmed,  and  judgment  absolute 
granted,  which  was  subsequently  made  the  judgment  of  this 
court. 

The  only  relief  demanded  or  obtained  by  the  judgment 
was  an  injunction  restraining  the  publication.  No  damages 
were  sought  or  obtained. 
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The  plaintiff  claims  ten  term  fees  in  the  court  of  appeals, 
and  an  extra  allowance  of  costs. 

W.  D.  BOOTH,  for  plaintiff. 
IKA  D.  WAKREN,  for  defendant. 

By  the  court,  MONELL,  J. — Upon  the  adoption  of  the  sixth 
article  of  the  Constitution  creating  a  new  court  of  appeals, 
the  legislature  provided  (Chap.  203,  of  Sess.  Laws,  1870,  §  5,) 
that  the  court  might  prescribe  the  times  and  places  of  hold- 
ing its  terms,  except,  that  it  should  hold  a  term  at  the 
capital,  on  the  first  Tuesday  in  July  thereafter,  which  was 
to  be  the  inaugural  term  of  the  court.  I  am  informed  by  a 
member  of  the  court,  that  no  formal  assignment  of  terms  has 
been  made. 

The  July  term  commenced  with  a  calendar  prepared  under 
the  provisions  of  the  statute  referred  to  which  has  continued, 
with  such  additional  causes  as  have  from  time  to  time  been 
put  upon  it,  except  that  on  the  first  of  January  in  each  year 
a  new  calendar  is  made. 

I  am  told,  that  in  theory  and  practically,  the  court  holds  but 
one  term  during  the  year,  its  different  sessions  being  merely 
continuations  of  the  same  term  after  recesses. 

Such  being  the  case,  there  can  be  but  one  term  fee  for 
each  calendar  year,  and  consequently  one  term  fee  only  can 
be  allowed  in  this  case. 

The  motion  for  an  extra  allowance  must  be  denied. 

The  case  is  not  embraced  within  either  the  SOSth  or  309th 
sections  of  the  Code,  except,  perhaps,  that  it  may  be  re- 
garded as  one  of  a  difficult  and  extraordinary  character.  But 
even  if  so  regarded,  there  is  nothing  in  the  relief  sought  or 
obtained,  upon  which  an  allowance  can  be  estimated,  it 
being  limited  to  five  per  cent,  upon  the  amount  of  the  re- 
covery, which  must  necessarily  be  a  recovery  of  money  or 
of  property  where  value  can  be  ascertained. 

Damages  were  not  claimed  against  the  defendant.     Indeed 


468  NEW  YORK  PRACTICE  REPORTS. 

Palmer  agt.  De  Witt. 

one  of  the  grounds  stated,  for  the  equitable  interference  of 
the  court,  was,  that  the  damages  were  unascertainable  and 
impossible  of  computation  ;  and  the  only  relief  obtained  was 
an  injunction  permanently  restraining  the  publication  by  the 
defendant  of  the  plaintiff's  drama. 

This  court  has  deciding  at  general  term,  that  such  a  case, 
an  extra  aUowance  cannot  be  made  (Gray  agt. .  Robjohn,  I 
Bosw.,  618.) 
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U.  S.  DISTRICT  COURT. 
In  the  matter  of  THOMPSON  GREENFIELD,  a  bankrupt. 

A  copartnership  consisting  of  three  parties  doing  business  at  New  Orleans  had 
expired  by  limitation  in  1865J.  One  of  the  parties  became  a  resident  of  the  city 
of  New  York,  and  in  1867,  filed  his  petition  to  be  declared  a  bankrupt  in  the 
district  court  for  the  southern  district  of  New  York.  He  was  so  declared  a  bank- 
rupt and  an  assignee  was  duly  appointed.  In  1868,  the  other  two  parties  filed 
their  petition  in  bankruptcy  in  the  district  court  for  the  district  of  Louisiana, 
praying  that  the  firm  be  declared  bankrupts.  They  were  so  declared  bankrups, 
and  an  assignee  was  duly  appointed.  It  appeared  that  there^were  partnership 
debts  still  existing  and  a  considerable  amount  of  real  estate  belonging  to  the 
copartnership  situate  in  several  different  states : 

Held,  That  the  proceedings  in  the  bankruptcy  court  of  Louisiana  are  void  for  want 
of  jurisdiction.  That  it  is  the  duty  of  the  assignee  in  New  York  to  proceed  in  this 
court  by  petition  supplementary,  and  have  the  New  Orleans  copartners  adjudged 
bankrupts. 

Held,  That  neither  the  proceedings  in  this  court  nor  those  in  the  district  court  for 
Louisiana  as  they  now  stand,  are  of  any  avail  to  convey  the  interest  of  the 
members  of  the  firm  to  the  lands  in  question  to  any  assignee  in  bankruptcy  in 
either  court. 

Southern  District  of  New  York,  in  Bankruptcy. 

At  chambers,  4  Warren  street,  in  the  city  of  New  York, 
in  said  district,  on  the  28th  day  of  February,  1872. 

I,  the  undersigned,  register  in  charge  of  the  above  entitled 
matter,  and  to  whom  it  was  referred  by  a  special  order  of 
this  court,  founded  upon  the  petition  of  Albert  Smith,  Esq., 
the  assignee  therein,  to  take  proofs  of  the  matters  alleged 
in  said  petition,  and  report  the  same  with  his  conclusion 
thereon,  and  further  to  report  whether  the  proceedings  in 
bankruptcy  either  in  this  court,  or  in  the  district  court  for 
Louisiana,  are  of  any  avail  to  convey  the  interest  of  the  mem- 
bers of  the  firm  of  Fellows  &  Co.,  in  the  land  in  question, 
to  any  assignee  in  bankrupcy  appointed  in  either  court,  and 
as  to  what  is  the  situation  and  value  of  such  land,  and  as  to 
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•whether  this  court  has  not  the  first  jurisdiction  as  to  such 
lands,  and  as  to  what  ought  to  be  done  to  assert  such  juris- 
diction and  make  it  operative  if  the  lands  are  valuable. : 

Do  hereby  certify,  that  I  have  been  attended  by  the  said 
assignee,  and  that  I  have  taken  proofs  touching  the  matter  so 
reported  to  me,  which  said  proofs  are  hereto  annexed. 

That  I  find  the  facts  as  follows  :  The  bankrupt,  Thomp- 
son Greenfield  then  residing  in  the  city  of  New  York,  filed 
his  petition  in  this  court  to  be  declared  a  bankrupt  on  the 
24th  day  of  August,  1867.  That  such  proceedings  were  had 
in  this  court,  that  he  was  on  the  day  of  , 

1867,  duly  declared  a  bankrupt,  and  that  Albert  Smith,  Esq., 
was  afterward  duly  elected  assignee  of  said  bankrupt's  estate. 
That  said  assignee  proceeded  to  administer  upon  said  estate 
and  that  the  said  Greenfield  has  been  duly  discharged  in 
bankruptcy  in  this  court.  That  prior  to  September,  1862, 
said  bankrupt  had  been  a  partner  of  the~firm  of  Fellows  & 
Co.,  residing  and  carrying  on  business  in  New  Orleans  in  the 
state  of  Louisiana,  which  firm  consisted  of  Cornelius  Fellows, 
Daniel  P.  Logan,  and  the  bankrupt,  and  had  expired  by 
limitation  in  September  aforesaid. 

The  aforesaid  partners,  Fellows  &  Logan,  residing  in  that 
city,  filed  their  petition  in  the  bankruptcy  court,  for  the 
district  of  Louisiana,  on  the  30th  day  of  February,  1868,  pray- 
ing that  all  the  members  of  said  firm,  to  wit,  said  Fellows, 
Logan  and  Greenfield  be  declared  bankrupts,  and  such  pro- 
ceedings were  thereupon  had  in  said  court,  that  an  assignee 
of  the  partnership  property  was  duly  elected  who  took 
possession  of  the  property  of  said  firm  and  under  an  order 
of  said  court,  sold  a  piece  of  real  estate  situate  in  the  state  of 
Texas,  to  one  William  Brennen,  and  afterwards  conveyed  the 
Fame  to  him  in  due  form  of  law.  The  said  Brennen  not 
being  satisfied  with  his  title,  now  asks  the  referee  appointed 
in  the  proceedings  in  this  court,  to  join  in  the  said  conveyance. 

And  I  certify  and  report,  that  I  am  of  opinion,  that  the 
proceedings  in  the  bankruptcy  court  in  Louisiana,  are  void 
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for  want  of  jurisdiction,  and  that  it  is  the  duty  of  the 
assignee  appointed  by  this  court  to  proceed  by  petition, 
alleging  as  an  act  of  bankruptcy  the  filing  of  the  petition  in 
the  district  of  Louisiana  aforesaid,  and  obtain  from  this  court 
an  order  to  show  cause  why  the  said  Cornelius  Fellows  and 
Daniel  P.  Logan,  should  not  be  declared  bankrupts,  which 
order  should  be  served  on  the  said  Cornelius  Fellows  and 
Daniel  P  Logan,  by  publication,  and  by  mail.  On  the  re- 
turn of  said  order,  this  court  will  listen  to  any  evidence, 
and  to  any  arguments  upon  the  facts  and  law,  and  will  then 
dismiss  the  petition  or  adj  udge  them  bankrupts,  and  if  they 
shall  be  declared  bankrupts  the  assignee  should  proceed  to 
take  and  obtain  possession  of  all  of  the  partnership  property 
of  the  said  firm,  and  administer  upon  the  same  in  this  court 
in  due  form  of  law. 

The  grounds  upon  which  the  foregoing  opinion  is  based 
is  as  follows : 

It  is  true,  that  the  36th  section  speaks  of  partnerships  in 
the  present  tense,  and  literally  refers  to  partnerships  existing 
at  the  time  of  the  filing  of  the  petition.  But  such  literal  con- 
struction would  take  any  case  out  of  the  purview  of  the 
section  if  there  had  been  a  dissolution  an  hour  before  the 
petition  was  filed — clearly  such  could  not  have  been  the  in- 
tent of  the  act.  It  is  very  clear,  that  from  the  stand  point 
at  which  the  act  contemplates  a  partnership,  all  the  partner- 
ships must  be  regarded  as  existing  partnerships  where  there 
are  joint  assets  and  joint  liabilities,  any  other  construction 
would  tend  to  inextricable  confusion. 

It  would  be  a  mockery  of  justice  if  an  individual,  who, 
with  others,  owned  partnership  property  and  owed  partner- 
ship debts,  could  proceed  in  a  bankruptcy  court  for  the 
purpose  of  being  discharged  of  either  his  individual  or  his 
partnership  debts,  without  bringing  into  court,  with  himself, 
all  of  his  copartners. 

In  no  other  way  could  the  court  get  jurisdiction  of  the 
partnership  property  so  as  to  administer  upon  it.  If  the 
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partnership  property  was  not  so  brought  into  court  the  in- 
dividual creditors  might  well  object  that  it  did  not  appear, 
that  all  the  property  rights  and  interests  of  their  debtors,  the 
bankrupts,  were  administered  upon  by  this  court  and  divided 
among  them  —  that  it  did  not  appear  and  could  not  be  made 
to  appear  —  unless  the  other  partners  were  brought  in,  that 
upon  a  full  administration  of  all  the  property  and  interests 
of  the  bankrupt,  there  was  not  property  out  of  which  there 
claims  could  be  paid  in  full  or  in  part  ;  for  if  the  partner- 
ship property  would  more  than  pay  the  partnership  debts, 
such  excess  would  go  to  the  individual  creditors. 

Again,  if  the  bankrupt  desire  to  be  discharged  from  his 
personal  liability  for  the  partnership  debts,  clearly  he  must 
have  the  partnership  property  administered  upon  in  bank- 
ruptcy, which  cannot  be  done  without  bringing  in  the  other 
partners. 

If,  indeed,  the  other  partners  are  solvent  and  have  com- 
mitted no  act  of  bankruptcy,  it  is  clear  that  they  cannot  be 
brought  in,  for  they  cannot  be  adjudged  bankrupts.  But  the 
very  fact  that  they  are  solvent  and  cannot  be  brought  in  is  a 
fuh1  reason  why  they  need  not  be  brought  in,  for  in  such  case 
the  partnership  creditors  are  at  no  hazard  of  losing  their 
claims  and  cannot  be  heard  to  complain.  The  assignee  in 
that  case  becomes  a  tenant  in  common  of  the  solvent  partners, 
and  after  the  partnership  creditors  are  paid  from  the  partner- 
ship property  or  their  claims  are  otherwise  disposed  of,  the 
assignee  of  the  bankrupt  partner,  may  have  an  accounting 
with  the  other  members  of  the  copartnership,  and  obtain 
from  them  and  bring  into  the  bankruptcy  court  for  distribu- 
tion among  the  individual  creditors,  whatever  interest  the 
bankrupt  may  have  remaining  in  the  copartnership  property. 

At  the  time  Greenfield  filed  his  petition  in  this  court  he 
resided  in  this  district,  the  other  parties  resided  in  another 
district.  Each  partner  had  an  equal  right  to  proceed  in 
bankruptcy  in  the  district  where  he  resided.  The  court  of 
the  district  in  which  a  petition  was  first  filed  would  acquire 
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jurisdiction  of  the  whole  case,  and  could  not  be  ousted  of 
jurisdiction  of  the  case  or  a  part  of  it  by  the  subsequent 
filing  of  a  petition  in  the  court  of  another  district.  It  will 
be  observed  that  Greenfield  does  not  ask  in  his  petition  that 
his  partners  be  adjudged  bankrupts,  but  the  creditors  by 
their  assignee  may  ask  it,  and  would  have  a  right  to  such  an 
adjudication.  The  court  here  therefore  could  not  be  ousted, 
or  in  any  wise  affected  in  its  jurisdiction  over  the  whole  case 
by  any  such  omission  on  the  part  of  the  bankrupt. 

The  act  is  clear  "if  such  copartners  reside  in  different 
districts  that  court  in  which  the  petition  is  first  filed  shall  re- 
tain exclusive  jurisdiction  over  the  case  "  (§  36).  If  the  peti- 
tion was  first  filed  in  this  court,  and  this  court  thereby  ac- 
quired exclusive  jurisdiction,  it  is  certain  that  the  court  in 
the  District  of  Louisiana  obtained  no  jurisdiction,  and  that 
all  the  proceedings  there  upon  the  petition  of  the  other 
partners  are  utterly  void. 

The  adjudicated  cases  so  far  as  they  bear  upon  the  point 
now  under  consideration  clearly  look  to  the  conclusion  above 
expressed. 

In  Re  Gureer  Flour  Co.  (1  Pla.  e.  L.  R.,  45),  the  recusant 
partners  were  brought  in  and  adjudged  bankrupts  on  the 
motion  of  the  assignee.  The  same  is  true  in  the  case  of 
Grady  (3  R.  R.,  54).  Should  the  court  approve  of  the  views 
above  expressed  the  assignee  will  without  delay  take  the 
proceedings  here  recommended. 

And  I  further  certify  that  in  my  opinion  as  the  case  now 
stands,  and  without  recourse  to  the  proceedings  above  re- 
commended, neither  the  proceedings  in  this  court  nor  the 
proceedings  in  the  bankruptcy  court  for  the  District  of 
Louisiana  are  of  any  avail  to  convey  the  interest  of  the 
members  of  the  firm  of  Fellows  &  Co.  in  the  lands  in  ques- 
tion to  any  assignee  in  bankruptcy  in  either  court. 

And  I  further  certify  that  the  lands  in  said  petition  referred 
to,  judging  from  the  account  and  description  thereof,  and 
from  the  anxiety  to  obtain  the  same  manifested  by  said 
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Brennen  and  his  counsel,  at  New  Orleans,  are  of  very  con- 
siderable value,  but  what  precise  value  I  am  unable  to  ascer- 
tain. 

That  the  value  of  the  real  estate  of  said  copartnership  set 
down  in  the  said  schedules  of  the  said  bankrupt,  amounts  in 
all  to  the  sum  of  $155,683,  being  15  different  .parcels  of  land, 
situate  in  the  states  of  Texas  and  Louisiana,  but  a  small  part 
of  which  was  so  sold  to  said  Brennen,  as  aforesaid,  and  still 
remain  unsold,  so  far  as  my  knowledge  or  information  con- 
cerning the  same  extends. 

And  I  further  certify  that  though  the  subjoined  evidence 
is  not  of  a  positive  character,  or  in  all  respects  admissable 
upon  the  trial  of  an  issue,  yet  it  is  the  best  that  the  assignee 
could  obtain  without  incurring  considerable  expense,  and 
having  no  funds  in  his  hands  he  did  not  feel  it  his  duty  to 
make  advances  for  that  purpose. 

But  I  submit  that  it  is  sufficient  to  justify  the  action  here- 
in recommended  in  case  the  court  should  think  the  views 
herein  expressed  are  tenable.  Respectfully  submitted, 

I.  T.  WILLIAMS,  Register. 

BLATCHFORD,  J. — I  concur  in  the  conclusions  of  the 
register,  that  the  proceedings  in  the  bankruptcy  court  in 
Louisiana,  are  void  for  want  of  jurisdiction  ;  that  it  is  the 
duty  of  the  assignee  appointed  by  this  court  to  proceed  to 
have  Fellows  and  Logan  adjudged  bankrupts  in  this  court, 
and  that  neither  the  proceedings  in  this  court  nor  those  in 
the  district  court  for  Louisiana  as  they  now  stand,  are  of 
avail  to  convey  the  interest  of  the  members  of  the  firm  of 
Fellows  &  Co.,  in  the  lands  in  question,  to  any  assignee  in 
bankruptcy  in  either  court.  The  proceedings  above  referred 
to,  to  be  taken  by  the  assignee,  in  this  court,  must  be  pro- 
ceedings by  way  of  supplement  in  the  proceedings  pending 
in  this  court. 

The  clerk  will  certify  this  decision  to  the  register,  Isaiah 
T.  Williams,  Esq.,  March  2,  1872. 
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The  act  of  congress  of  March  3,  1863,  and  the  amendment  of  May  11,  1806,  provide* 
for  the  removal  into  the  United  States  court*  of  actions  founded  upon  facts  which 
occurred  during  the  rebellion. 

Therefore  they  do  not  authorize  the  removal  of  an  action  into  that  court,  commenced 
by  the  plaintiff*  in  a  state  court,  against  a  United  States  military  officer  for  trespass 
and  false  imprisonment,  where  the  arrest  was  made  on  the  14th  of  June,  1865, 
and  subsequent  imprisonment  in  Fortress  Monroe  followed. 

The  rebellion  at  the  time  of  arrest  was  at  an  end. 


Special  Term,  November,  1871. 

THIS  motion  is,  to  remove  the  cause  into  the  U.  S.  circuit 
court,  and  it  proceeds  on  section  5  of  the  act  of  March  3d, 
1863,  as  amended  by  section  1  of  the  act  of  May  11,  1866. 
The  action  is  for  trespass  and  false  imprisonment. 

S.  J.  GLASSEY,  for  motion. 

By  the  constitution  of  the  United  States  (art.  3,  sec.  2,) 
that  the  "judicial  power  shall  extend  to  all  cases  in  law  and 
equity  arising  under  the  constitution,  the  laws  of  the  United 
States,"  &c. 

This  case  arises  under  the  laws  of  the  United  Sates. 

The  act  complained  of  was  done  dy  the  defendant  in  time 
of  war,  in  his  official  military  capacity  under  orders  of  his 
superior  officer,  and  in  obedience  to  the  laws  which  provided 
for  raising  armies,  officering  and  governing  them,  and  directed 
the  prosecution  of  the  war  against  the  rebels. 

The  state  of  war  ceased  to  exist  in  August,  1866  (See 
Proclamation  of  President  of  that  date,  U.  S.  Statutes  at 
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Large,  vol.  14,  appendix;  U.  S.  agt.  Anderson,  9  Wall.,  56.) 
Whether  or  not  the  arrest  was  proper  is  a  question  ex- 
clusively for  the  U.  S.  courts  to  determine.  Had  a  writ  of 
habeas  corpus  issued  from  a  state  court  while  plaintiff  was 
under  arrest  in  N.  Y.?  obedience  to  it  could  not  have  been 
enforced  (Ableman  agt.  Booth,  21  How.,  506;  People  on  rel, 
4>f  Barrett  agt.  Nugent,  decided  by  Mr.  Justice  WHITE, 
Superior  Court,  Sept.,  1863.) 

2.  The  acts  of  congress  of  March  3,  1863,  (Stat.  at  Large, 
vol.  12  755,)  and  May  11,  1866  (Stat.  at  Large,  vol.,  14,  46,) 
are  constitutional  and  valid  (Jones  agt.  Seward,  17  Abb.,  377; 
and  see  Patrie  agt.  Murray,  9  Wall.,  274;  Hodgman  agt. 
Millward,  STORY,  J.,  3  Grant's   Cases,  406-418  ;  Kulp  agt. 
Richetts,  id.,  420.) 

3.  The  forms  prescribed  by  the  act  of  congress  having  been 
complied  with,  the  state  court  at  once  loses  jurisdiction  and 
the  propriety  of  the  transfer  can  be  inquired  into  only  in  the 
U.  S.  court,  which  will  return  it  to  the  state  court  if  the 
transfer  was  improper  ( Illius  agt.  Harlem  RR.   Co.,  13  N. 
Y.,  597  ;  Garden  agt.  Longstreet,  16  Peters,  97  ;  Stevens  agt. 
Phoenix  Ins.  Co.  41  N.   Y.,  149  ;  Fargo  agt.  McVickers,  38 
How.,  1 ;  Kanouse  agt.  Martin,  15  How.,  U.  S.,  198.) 

The  cases  cited  by  plaintiff  (St.  of  Ohio  agt.  Bliss,  McLean 
agt.  Wright,  and  People  agt.  Gant  3  Grant's  Cases)  are  not 
in  point.  They  are  habeas  corpus  cases — don't  refer  to  the 
acts  of  congress  in  question,  and  are  besides,  of  no  authority 
whatever. 

All  proceedings  should  be  suspended. 

ROGER  J.  PAGE,  opposed. 

I.  That  the  acts  of  congress  of  March  3d,  1863,  and  the 
act  amendatory  of  said  act  approved  May  llth,  1866,  above 
refered  to  are  unconstitutional. 

II.  That  if  the  said  acts  are  unconstitutional  they,  have  no 
application  to  the  case  at  bar. 
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(a.)  We  hold,  that  the  acts  of  congress  in  question  are  un- 
constitutional, and  that  they  confer  exclusive  jurisdiction  in 
cases  where  the  state  courts  have  concurrent  if  not  sole  juris- 
diction (vide  Wetherbee  agt.  Johnson,  10th  Mass  JRep.,  412; 
Stale  of  Ohio  agt.  Bliss,  3  Grant's  Cases,  427  ;  Bressler  agt. 
Gaine,  3  Grant's  Cases,  447 ;  McLain  agt.  Bright,  3  Grant's 
Cases,  437  ;  Kneeder  agt.  Lane,  Smith  agt.  Lane,  Nichols 
agt.  Lchmen,  3  Grant's  Cases,  465.) 

(&.)  They  confer  jurisdiction  on  the  courts  of  the  United 
State,  in  controversies  between  citizens  of  the  same  state, 
when  none  is  conferred  by  the  constitution  of  the  United 
States  (See  Act  3d,  sec.  2,  Const,  of  the  U.  S.,  Story's  Com'nt., 
sec.  894.) 

(c.)  Again,  by  the  6th  section,  art.  1st,  of  the  constitution 
of  the  state  of  New  York,  it  is  provided,  that  no  person 
shall  be  held,  &c.,  and  section  30th,  3d  vol.,  Revised  Statutes 
of  New  York,  page  943,  enacts,  that  every  person  who  shall 
without  lawful  authority,  forcibly  seize  and  confine  another, 
&c.,  with  intent  to  cause  such  other  person  to  be  sent  out 
of  the  state  against  his  will,  &c.,  shall,  upon  conviction,  be 
punished  by  imprisonment,  &c.,  not  exceeding  ten  years. 

The  provision  of  our  state  constitution  and  the  statute  in 
pursuance  thereof  is,  the  supreme  law  of  the  case  at  bar — 
unless  there  is  some  provision  in  the  constitution  of  the 
United  States,  which  overrides  the  state  constitution  and 
law  of  the  state  upon  the  very  question  of  forcible  or  fraud- 
ulent deportation  of  a  citizen  of  one  state  to  another.  There 
is  no  such  antagonism  between  the  two  constitutions,  on 
this  subject,  but  they  are  in  perfect  and  complete  harmony. 

(a.)  These  acts  confer  original  criminal  jurisdiction  over 
the  local  criminal  law  of  the  state,  arid  ousts  the  local  criminal 
jurisdiction  of  the  state  courts,  which  clearly  is  not  one  of 
the  powers  delegated  by  the  constitution,  to  the  United 
States,  and  not  being  delegated  must  be  reserved  to  the 
states. 

III.  (a.)  That  of  the  acts  of  March  3d,  1863,  and  the  act; 
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amendatory  of  said  act  approved  May  llth,  1866,  are  con- 
stitutional, they  have  no  application  to  the  case  at  bar. 

The  burden  is  upon  the  petitioner  to  make  out  affirma- 
tively, that  the  case  he  seeks  to  remove  is,  of  the  clasa 
described  in  the  act,  and  he  is  held  to  the  most  strict  con- 
struction of  the  statute,  as  it  is  in  derogation  of  the  remedial 
rights  of  the  respondent  (See  cases  cited  above,  also  the  case 
of  Hudjeson  agt.  Millwerd,  3  Grant's  Cases,  415.) 

The  war  had  ended  at  the  date  of  the  arrest  and  imprison- 
ment. The  armies  of  the  Confederate  states  had  surren- 
dered. Those  of  the  United  States  were  being  mustered  out 
of  service  as  fast  as  possible,  and  ah1  the  people  of  the  two 
late  beligerent  powers  were  returning  to  the  path  of  peace. 

The  proclamation  of  President  Johnson  declaring  the  in- 
surrection ended  in  certain  specified  states,  can  have  no  ap- 
plication in  ascertaining  the  termination  of  the  war  affecting 
the  case  at  bar.  New  York  was  not  in  insurrection,  and 
was  not  one  of  the  states  specified  in  said  proclamation,  be- 
sides the  existence  of  a  state  of  war  or  peace  is  not  to  be 
determined  alone  by  a  proclamation  of  the  president,  but 
like  any  other  general  political  fact,  is  the  subject  of  judicial 
cognizance  (See  Cogyens  agt.  Frunk,  4th  vol.  Amer.  Law 
Reg.,  700,  and  the  case  of  Brigler  agt.  Waller,  3  Amer.  Law 
Fines  Reports,  157.) 

By  section  13  of  the  act  of  July  17th,  1862,  the  President 
is  authorized  at  any  time  thereafter  by  proclamation  to  ex- 
tend to  persons  who  have  participated  in  the  late  rebellion  in 
any  state  or  part  thereof,  pardon  and  amnesty,  &c.  (See  whole 
paragraph.)  In  pursuance  of  which  act  of  congress,  Andrew 
Johnson  President  of  the  United  States,  did  on  the  29th  day 
of  May,  1 865,  issue  his  proclamation  of  amnesty  and  pardon 
upon  certain  terms  and  conditions,  all  of  which  were  com- 
plied with  on  the  part  of  the  respondent,  and  he  thereby  be- 
came rehabitated  in  ah1  his  rights  as  a  citizen  of  the  United 
States — if  he  had  ever  forfeited  these  rights — which  matters 
are  of  record  in  the  archives  of  the  United  Ssates  (See 
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Johnson  Proclamtions,  709,  Military  and  Naval  History  of 
the  Rebellion.) 

(c.)  The  question  now  arises,  whether  the  alleged  tres- 
passes were  done  by  virtue  or  under  color  of  any  authority 
derived  from  or  exercised  by  the  President  of  the  United 
States,  or  any  act  of  congress.  It  is  not  alleged,  that  the 
alleged  trespasses  were  done  directly  by  authority  of  the 
President  and  of  acts  of  congress — what  is  the  true  legal 
construction  of  the  word  authority — It  means  proper,  legal 
and  constitutional  authority. 

If  the  President  or  congress  have  the  legal  and  constitu- 
tional authority  to  do  the  acts  in  question,  how  then  can  a 
mere  military  appointee  of  the  President  and  congress  do 
that  which  their  creator  cannot  legally  and  constitutionally 
do.  It  is  not  to  be  presumed  judicially,  at  least,  that  the 
mere  private  will  of  the  President  or  of  one  of  his  military 
appointees,  viz.,  the  major-general  commanding  the  depart- 
ment of  the  east  by  virtue  of  the  words,  color  of  authority, 
is  to  overrule,  nullify  and  set  at  defiance  the  most  solemn 
guarantees  of  personal  liberty  contained  in  the  5th  and  6th 
amendments  of  the  constitution,  the  supreme  law  of  the 
land.  Yet,  such  is  the  pretension  set  up  in  this  petition. 

McCuNN,  J. — It  appears  by  the  papers  before  rne,  that  the 
plaintiff,  a  citizen  of  the  state  of  New  York,  was  arrested  in 
this  city,  on  the  14th  of  June,  1865,  by  order  of  the  defend- 
ant ;  was  transported  to  Fortress  Monroe  in  the  state  of 
Virginia,  and  was  there  imprisoned  for  four  months  and  six- 
teen days.  This  arrest,  transportation  and  imprisonment  con- 
stitute the  gravamen  of  the  action. 

Into  the  merits  of  the  action,  I  am  not  permitted  to  in- 
quire, nor  on  this  motion,  am  I  prepared  to  pronounce  upon 
the  constitutionality  of  the  acts  in  controversy.  The  motion 
may  be  decided  on  another  and  entirely  satisfactory  ground. 

Both  the  act  of  March  3d,  1863,  and  the  amendment  of 
May  llth,  1866,  provide  for  the  removal  into  the  federal 
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courts  of  actions  founded  upon  facts  which  occurred  during 
the  rebellion.  The  plaintiff'  was  arrested  on  the  14th  day 
of  June,  1 865.  In  my  j  udgment,  the  rebellion  was  then  at 
an  end. 

The  Confederate  government  was  then  annihilated  its 
authority  everywhere  overthrown  •  its  armies  dispersed  or 
surrendered ;  its  resources  and  its  territory  all  in  the  pos- 
session of  the  federal  forces;  the  power  and  dominion  of  the 
Union  re-asserted  and  established  ;  insomuch,  that  not  a 
solitary  soldier  was  in  array  against  the  United  States,  nor 
an  inch  of  territory  exempt  from  its  supremacy.  At  this 
time  and  in  this  circumstance,  when  the  authority  of  the 
Union  was  everywhere  and  by  every  one  acknowledged,  it 
would  be  an  abuse  of  terms  and  a  contradiction  of  a  flagrant 
fact,  to  say  that  the  rebellion  was  in  existence.  It  may  be 
that  martial  law  was  still  prevalent,  but  the  rebellion  was  no 
more.  The  rebellion  was  a  fact,  neither  to  be  created,  nor 
destroyed  by  a  proclamation.  And  when  it  ceased  de  facto  to 
exist,  a  proclamation  could  not  continue  its  existence.  Does 
the  rebellion  now  exist  ?  And,  yet  on  the  14th  June,  1865, 
every  species  of  resistance  to  the  Union  was  as  effectually  at 
an  end,  as  at  this  present  moment. 

The  acts  then,  of  the  defendant,  on  which  this  suit  is 
founded,  not  having  occurred  during  the  rebellion,  the  action 
is  not  within  the  provisions  of  the  laws  of  1863  and  1866, 
and  the  motion  to  remove  it  into  the  federal  courts,  must  be 
denied. 
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GEORGE  W.  SHERMAN  agt,  ASAPH  W.  C.  GREGORY,  &  IRA 

GREGORY. 


2fo  affidavit  of  merits  is  required  in  support  of  a  motion  by  defendants  to  change  the 
place  of  trial  to  the  proper  county,  (i.  «.,)  to  a  county  in  which  some  party  to- 
the  action  resides,  under  the  Code,  sections  123-126,  (the  form  and  note  (g)  in,  2 
Ablotfs  Pr.  and  PI.  245,  erroneous.) 

In  a  joint  action  against  maker  and  indorser  of  promissory  note,  either  defendant 
alone  may  demand  and  have  the  place  of  trial  changed  to  the  proper  county  as  to 
himself  without  the  other's  consent,  the  same  as  if  he  had  been  separately  sued 
(Legg  agt.  Dorsheim,  It)  Wend.,  700,  no  longer  applicable  since  chapter  282,  laws  of 
1841.) 

Though  only  one  defendant  serves  a  written  demand,  that  the  place  of  trial  be 
changed  to  the  proper  county  it  may  be  changed  as  to  all  the  defendants,  if  all 
join  in  the  motion. 


Niagara  Special  Term,  March,  1,  1872. 

MOTION  by  defendants  to  change  the  place  of  trial  to  the 
proper  county,  to  wit,  from  Erie  to  Niagara. 

The  moving  papers  show,  that  the  county  of  Erie  is 
designated  in  the  complaint  as  the  place  of  trial;  that  both 
defendants  reside  in  the  county  of  Niagara,  and  the  plaintiff 
in  the  county  of  Livingston,  and  that  plaintiff's  attorney 
resides  in  Buffalo,  and  defendants'  attorneys  in  Lockport. 

The  summons  and  complaint  were  served  on  the  1st  day 
of  February,  1872.  The  defendant  Asaph  W.  C.  Gregory, 
was  sued  as  maker,  and  the  other  defendant  as  indorser  of  a 
negotiable  promissory  note. 

On  the  14th  day  of  February,  the  defendant  Ira  Gregory, 
served  by  mail  on  the  plaintiff's  attorney  a  demand  in  writ- 
ing, that  the  place  of  trial  be  changed  from  Erie  to  Niagara 
county,  the  latter  county  being  stated  in  the  demand  to  be 
VOL.  XLII.  31 
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the  county  in  which  both  defendants  resided,  and  it  being 
also  stated  therein,  that  the  plaintiff  did  not  reside  in  Erie 
county.  With  the  written  demand  which  contained  a  notice 
of  retainer  for  the  defendant  Ira  Gregory,  his  attorneys  sent 
inclosed  a  stipulation  for  such  change,  with  a  request,  that 
plaintiff's  attorney  would  sign  and  return  it. 

On  the  16th  of  February  the  attorneys  of  Ira  Gregory, 
received  a  letter  from  plaintiffs  attorney  acknowledging  the 
receipt  of  the  demand,  but  declining  to  stipulate  for  a  change 
of  the  place  of  trial. 

In  opposition  to  the  motion,  the  plaintiff's  attorney 
presents  his  affidavit,  that  the  envelope  containing  the 
written  demand  and  blank  stipulation  to  change  the  place 
of  trial,  was  delivered  to  him  in  Buffalo,  by  a  letter  carrier ; 
that  said  envelope,  which  was  annexed  to  his  affidavit  was 
marked  "  due  3,"  and  three  cents  claimed  by  the  carrier  as 
deficient  postage  thereon,  which  he  paid.  Three  cents 
postage  had  been  paid  on  the  letter  and  the  proper  stamp 
for  that  amount  on  the  envelope  attached  to  the  affidavit, 
was  canceled  in  the  usual  way.  The  affidavit  then  con- 
tinues as  follows  :  "  That  deponent  has  never  received  any 
demand  for  the'  change  of  the  place  of  trial  of  this  action 
other  or  different  than  above  set  forth,  and  that  no  demand 
for  the  change  of  the  place  of  trial  has  ever  been  served  on 
deponent  according  to  law,  nor  has  deponent  in  any  way 
admitted  any  service  of  any  demand  for  the  change  of  the 
place  of  trial  of  this  action.  Deponent  further  says,  that 
this  action  is  brought  upon  a  promissory  note,  that  from  the 
facts  and  circumstances  in  this  case  of  which  deponent  was 
informed  by  the  plaintiff  herein,  deponent  verily  believes, 
that  both  of  the  answers  of  the  defendants  are  simply  served 
for  delay,  and  that  the  defendants  nor  either  of  them  have 
any  defense  upon  the  merits ;  and  neither  of  them  have 
ever  made  any  affidavit  of  merits  to  the  knowledge  of  thia 
deponent." 

The  moving  papers  do  not  state  whether  any  answer  had 
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been  put  in.  The  defendant  A.  W.  C.  Gregory  made  an 
•affidavit,  used  for  the  motion,  in  relation  to  the  residence  of 
the  parties,  but  it  contained  no  affidavit  of  merits.  The  affi- 
davit of  one  of  defendant's  attorneys  closes  with  these  words, 
"  and  deponent  further  says,  that  from  the  statements  made 
to  him  by  both  defendants,  he  believes  they  have  each  and 
both  a  good  and  substantial  defense  in  said  action  upon  the 
merits,"  and  nothingj  further  is  contained  in  the  moving 
papers  relating  to  an  affidavit  of  merits.  The  defendant  Ira 
•Gregory  made  no  affidavit. 

The  only  objection  that  the  plaintiff's  attorney  has  ever 
made  to  the  irregular  service  of  the  demand  for  a  change  of 
the  place  of  trial,  on  account  of  deficient  payment  of  post- 
age, is  that  contained  in  his  affidavit  read  in  opposition  to 
this  motion. 

GEORGE  WMG  and  D.  MILLAR,  oppose  the  motion. 

1.  There  is  no  service,  such  as  the  practice  requires,  of  a 
demand  to  change  the  place  of  trial.     Without  payment  of 
full  postage  the  service  is  void. 

2.  Neither  defendant  has  made  an  affidavit  of  merits.     This 
is  indispensable  (4  How.,  86.) 

3.  The  application  will  not  be  granted  on  motion  of  one 
defendant,  where  both  are  sued,  one  as  maker  and  the  other 
as  indorser  of  a  promissory  note  (19   Wend.,  700;  6  Wend., 
508.) 

4.  A.  W.  C.  Gregory,  has  never  demanded  a  change  of 
the  place  of  trial. 

J.  H.  and  J.  L.  BUCK,  for  the  motion. 

1.  The  demand  of  one  defendant  is  sufficient  for  both,  to 
change  the  place  of  trial. 

2.  The  affidavit  of  defendant's  attorney  is  as  good  as  an 
affidavit  of  merits. 
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3.  No  affidavit  of  merits  is  required  upon  a  motion  to 
change  the  place  of  trial  to  the  proper  county. 

LAMONT,  J.  —  The  contract  of  maker  and  of  indorser  of  a 
promissory  note,  is  not  joint,  but  several,  although  the  Code 
(sec.  120,)  allows  both  to  be  sued  in  the  same  action  at  the 
option  of  the  plaintiff.  This  form  of  action  with  such  joinder 
of  defendants,  was  authorized  by  the  laws  of  1832,  chapter 
276  ;  and  afterwards,  by  chapter  282,  of  the  laws  of  1841, 
it  was  allowed  to  a  party  thus  sued  to  apply  to  the  supreme 
court  for  such  order  or  relief  as  he  would  be  entitled  to,  if 
he  had  been  separately  sued  in  the  action,  and  the  court  was 
authorized  in  their  discretion  to  grant  to  such  party  applying 
the  like  order  or  relief,  that  by  the  rules  and  practice  of  the 
court,  would  be  granted  to  such  party  if  separately  sued. 

The  defendant  Ira  Gregory,  the  indorser,  if  he  had  been 
sued  separately,  would  be  entitled  to  a  change  of  the  place 
of  trial,  in  this  case,  provided  he  made  the  written  demand 
therefor  before  his  time  for  answering  expired  (Code,  §§  125, 
126.) 

The  objection  first  heard  on  this  motion,  that  the  service 
of  such  demand  was  a  nullity,  because  the  plaintiff's 
•attorney  paid  the  letter  carrier  three  cents  deficient  post- 
age when  he  received  the  package,  comes  too  late.  If 
the  attorney  intended  to  rely  on  that  irregularity,  he 
should  have  refused  to  receive  the  letter  (Anon.  19  Wend., 
87  j  1  Hill,  217  j  Bross  agt.  Nicholson,  I  How.,  158  ;  Wood 
agt.  Hartshorn,  2  How.,  71,)  or  returned  the  papers  with 
notice  of  the  objection  (Van  Bentlmyscn  agt.  Lyle,  8  How., 
312  ;  Georgia  Lumber  Co.  agt.  Strong,  3  How.,  246  ;  Knicker- 
bocker agt.  LoucJcs,  3  How.,  64,)  or,  at  least,  he  should  have 
notified  the  defendant's  attorneys,  that  he  should  disregard 
the  service,  for  the  specific  reason  now  insisted  on  (Cortland 
Co.  Hut.  Ins.  Co.  agt.  Lathrop,  2  How.,  146.) 

By  retaining  the  papers,  and  writing  to  the  defendant's 
attorneys,  that  he  had  received  the  demand  and  declining  to 
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consent  to  change  the  place  of  trial,  without  mentioning  the 
alleged  irregularity,  he  has  waived  it. 

Therefore,  the  defendant,  Ira  Gregory,  Jiaving  made  the 
demand  in  time,  is  entitled  to  have  the  place  of  trial  changed 
as  to  himself,  under  the  act  of  1841  (supra,)  unless  debarred 
by  the  want  of  a  sufficient  affidavit  of  merits.  The  case  of 
Legg  agt.  Dorsheim,  (19  Wend.,  700,)  was  decided  before 
the  act  of  1841,  was  passed,  and  probably  led  to  the  passage 
of  that  statute  (Britton  agt.  Peabody,  4  Hill,  63,  note  2  )  At 
all  events,  that  decision  is  no  longer  applicable  to  cases  like  the 
present.  The  general  rule  is,  undoubtedly,  in  other  cases  than 
actions  against  parties  severally  liable  on  bills  of  exchange 
and  promissory  notes,  that  all  defendants  must  join  in  tne 
application  except  such  as  have  not  been  served  with  process, 
and  such  as  have  suffered  default  (Sailly  agt.  Cleaveland,  6 
Wend.,  508  ;  Chace  agt.  Benliam,  12  Wend.,  200 ;  New 
Jersey  Zinc  Co.  agt.  Blood,  8  Alb.,  147,)  or  else  a  good 
reason  must  be  shown,  why  all  do  not  join  (Welling  agt. 
Sweet,  1  Hotv.,  156,)  and  on  the  motion  by  one  of  several 
defendants  to  have  the  place  of  trial  changed  to  the  proper 
county,  notice  of  the  motion  must  be  given  to  the  defendants 
who  do  not  move,  unless  the  moving  defendant  obtains  the 
consent  of  the  others  to  the  change  ;  and  the  court  will  order 
the  motion  to  stand  over,  in  order  that  notice  thereof  may  be 
given  to  the  co-defendants,  or  their  consent  obtained  (Mairs 
agt.  Remsen,  3  Code  Rep.,  138.)  In  the  present  case,  the  de- 
fendant who  did  not  make  the  demand  joins  in  the  application 
as  a  moving  party.  The  order  must  be  granted,  therefore,  as 
to  both  defendants  unless  the  objection  of  the  want  of  an 
affidavit  of  merits  is  fatal.  The  affidavit  of  merits  made  by 
defendant's  attorney  must  be  rejected  for  the  reason  that  no 
excuse  is  given  for  its  not -being  made  by  the  defendants. 

In  vol.  2,  245,  (note  g)  of  Messrs.  Abbotts'  valuable  collec- 
tion of  forms  of  practice  and  pleadings,  it  is  said,  that  an 
affidavit  of  merits  is  necessary  to  support  this  class  of  mo- 
tions, by  virtue  of  section  46  of  the  judiciary  act  of  1847, 
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which  section  is  there  stated  to  be  still  in  force,  citing  Lynch 
agt.  Mosher,  (4  How.,  86,  Laws  of  1847,  chap.  280,)  and  the 
forms  of  affidavit  contained  in  that  compilation,  on  which 
to  base  the  motion,  includes  an  affidavit  of  merits.  Put 
these  usually  accurate  authors,  were  laboring  under  a 
mistake,  for  that  section  of  the  judiciary  act  was,  in  terms, 
repealed  by  section  17,  chapter  470,  of  the  same  year  and 
has  never  been  re-enacted.  By  the  latter  statute,  the  venue 
in  transitory  actions,  was  restored,  to  about  the  same  con- 
dition as  in  the  Revised  Statutes  (vol.  2,  409,)  and  the  res- 
idence of  the  parties  disregarded  in  laying  the  venue.  The 
case  of  Lynch  agt.  Mosher,  (supra,)  was  a  motion  to  change' 
the  place  of  trial  for  the  convenience  of  witnesses,  and  in 
remarking  upon  section  46  of  the  judiciary  act,  the  learned 
justice  says,  that  under  the  Code,  instead  of  the  service  of  an 
affidavit  of  merits  and  notice  of  motion  to  change  the  venuer 
the  defendant  must,  before  the  time  to  plead  expires,  demand 
in  writing  that  the  trial  be  had  in  the  proper  county,  that: 
is,  a  county  where  a  party  resides.  Although  this  remark 
was  obiter,  yet  it  shows  the  opinion  of  the  judge,  that  no 
affidavit  of  merits  was  required  under  the  Code,  for  motions 
of  this  character. 

Neither  the  Code,  nor  the  rules  of  this  court,  in  terms  exact 
an  affidavit  of  merits  in  order  to  change  the  place  of  trial 
to  the  proper  county,  that  is,  to  a  county  where  some  of 
the  parties  reside.  Since  the  legislature  has  abolished  the 
affidavit  of  merits,  in  such  cases,  and  neither  subsequent 
legislation  nor  the  rules  of  court  hav  e  restored  it,  I  think 
the  substitute  of  another  demand  for  such  cnange,  is  all  that 
can  now  be  required. 

In  the  note  subjoined  to  the  case  of  Wood  agt.  Hollisterr 
(3  Abb.,  16,)  and  in  Hubbard,  agt.  The  National  Protection 
Ins.  Co.,  (11  How.,  149),  it  is  laid  down,  that  the  change  of 
the  place  of  trial  to  a  county  where  a  party  resides,  is  a 
matter  of  right,  with  the  defendant ;  and  in  the  latter  case,  it 
is  said,  that  the  defendants  being  in  default  for  not  answer- 
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ing,  is  no  objection  to  the  motion  ;  that  the  motion  may  be 
made  before  issue  joined,  or  at  any  time  thereafter  before 
trial,  or  before  judgment,  if  no  trial  is  had.  The  plaintiff  is 
in  no  fault  for  laying  the  place  of  trial  in  the  wrong  county, 
and  on  demand  made,  should  have  changed  it  either  by  an 
amendment  of  the  complaint  or  giving  the  stipulation,  or 
applying  to  the  court  for  an  order.  The  motion  is  granted 
with  ten  dollars  costs. 
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SUPREME   COURT. 

JOHN  C.  FELTMAN,  respondent,  agt.  THE  GULF  BREWERY, 

appellant. 

Where  property  ( wood)  is  stored  with  a  bailee  for  hire  upon  his  wharf,  an  action 

for  its  conversion  by  him,  cannot  be  sustained  by  proof  on  the  trial,  by  the  plaintiff, 

of  merely  the  agreement  for  storing,  and  its  delivery  to  the  bailee,  and  a  demand 

by  the  plaintiff  and  refusal  by  the  defendant  to  deliver. 
The  plantiff,  to  entitle  him  to  recover,  must  prove  that  the  defendant  was  guilty  of 

some  neglect  in  reference  to  the  care  of  the  property,  or  an  actual  conversion  of  it 

by  him. 
This  is  the  law  applicable  to  the  case,  (as  in  this)  where  the  property  is  not  put 

into  the  actual  custody  of  the  bailee,  that  is,  in  his  house  or  store  house  or  into 

his  hands,  but  is  deposited  on  a  wharf  or  dock  on  the  bank  of  a  canal,  openly 

accessible  to  every  person. 
If  the  property  has  been  intrusted  to  the  personal  care  of  the  bailee,  the  plaintiff, 

upon  proof  of  a  demand  and  a  refusal  or  omission  to  deliver,  and  no  explanation 

given  by  the  bailee,  why  the  property  is  not  delivered,  is  entitled  to  recover  the 

value  of  the  property. 
The  uncontradicted  evidence  in  this  case,  on  behalf  of  the  defendants  relieved  them 

from  any  act  personally  or  knowledge  by  them  of  the  disposition  of  the  portion 

of  the  wood  which  the  plaintiff  claimed  to  recover. 

Fourth  Judicial  Department,  Buffalo,  January,  1872. 
Before  MULLIN,  P.  J.,  JOHNSON  and  TALCOTT,  JJ. 
APPEAL  by  defendant  from  a  judgment  at  special  term. 

S.  J.  BARROWS,  for  appellant. 

I.  The  defendant  is  a  manufacturing  corporation  duly 
organized,  created  and  incorporated  under  and  in  pursuance 
to  the  laws  of  the  state  of  New  York,  for  the  sole  and  only 
purpose  of  making  and  selling  beer  and  malt,  and  the 
branches  of  business  connected  therewith,  and  it  filed  with 
the  clerk  of  Oneida  county,  on  the  16th  day  of  August,  1852, 
the  certificate  under  which  it  was  organized  and  incorporated, 
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and  it  had  no  authority  to,  and  could  not  make  the  contract 
or  agreement  alleged  in  the  complaint,  and  if  it  did  make 
and  enter  into  the  same,  it  is  ultra  vires,  and  cannot  be 
enforced  by  the  plaintiff  against  the  defendant  (Laws  of  1 848, 
chap.  40  ;  2  R.  S.,  5th  ed.,  658  and  596,  §$  1,  2  and  3  j 
Beach  agt.  Fulton  Bank,  3  W.  It.,  574 ;  People  agt.  Utica 
Ins.  Co.,  15  J.  R.,  358 ;  New  York  Fire  Ins.  Co.  agt.  Sly, 
2  Cow.,  678  ;  Hanny  agt.  The  City  of  Rochester,  35  Barb., 
177  j  McCullough  agt.  .Moss,  5  Denio,  565 ;  T7ie  Central 
Sank  agt.  T&e  Empire  Stone  Dressing  Co.  &  Shelton,  26 
Barb.,  23,  awc7  case  a£  j>.  568  ;  27&e  Bridgeport  City  Bank 
agt.  TAe  Empire  Stone  Dressing  Co.,  30  Barb.,  421  j  !%e 
J3em&  o/  Genesee  agt.  27&e  Patchin  Bank,  3  Kern.,  309  ; 
Bissell  agt.  jTAe  Michigan  Southern  and  Northern  Indiana 
HE.  Co.  22  JV.  F.,  258,  opwion  of  SELDEN,  J.,p.  281,  301, 
302,  303  304,  305,  and  cases  there  cited.) 

It  is  believed,  that  the  opinion  of  COMSTOCK,  J.,  is  not  the 
law  of  this  state,  since  the  court  did  not  pass  on  the  question 
discussed  by  him  and  SELDEN,  J.,  and  here  raised  ;  and  since 
the  law  is  now  believed  to  be  settled  according  to  the  opinion 
of  SELDEN,  J.,  in  England  (Buffett  agt.  The  Troy  &  Boston 
RR.  Co.,  40  N.  Y.,  note  on  pages  179,  180,  and  cases  there 
cited ;  Taylor  agt.  C.  M.  Railway,  Law  Rep.,  3  Exch., 
356). 

And  the  plaintiff  is  chargeable  with  notice  of  the  authority, 
conferred  on  the  defendant  to  make  the  alleged  contract,  and 
of  the  limitations  contained  in  its  charter  and  by-laws  (Adri- 
ance  agt.  Roome,  52  Barb.,   399 ;  Dabney  agt.   Stevens,  40 
How.,  341 ;  Akin  agt.  Blanchard,  32  Barb.,  527.) 

Nor  can  it  be  said,  that  the  defendant  ratified  the  act  of 
any  one  in  making  the  contract  to  store  the  wood,  since  the 
case  nowhere  shows,  that  the  directors  or  proper  officers  of 
the  corporation,  ever  knew  of  the  contract,  or  the  teims  of 
the  contract,  or  in  any  way  sanctioned  or  approved  of  it,  or 
received  the  consideration  agreed  to  be  paid  for  storing  the 
same  (40  How.,  341  and  cases  cited  on  pages  349,  350,)  nor 
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is  it  a  contract,  that  the  defendant  could  ratify,  since  it  is  a 
contract  that  the  defendant  had  no  power  or  authority  to 
make  (Hodges  agt.  City  of  Buffalo,  2  Demo,  110;  McCul- 
lough  agt.  Moss,  5  Denio,  567  ;  Peterson  agt.  The  Mayor  of 
N.  Y.,  opinion  of  court,  1 7  N.  Y.,  454.) 

II.  No  such  contract  or  agreement  as  stated  and  alleged  in 
the  complaint,  was,  in  fact,  made   by  or  on  the  part  of  the 
defendant,  and  none  was  proved  before  the  referee. 

1 .  It  is  not  claimed  by  the  plaintiff,  that  the  contract,  in 
fact  was,  made  with  any  one  but  the  young  man  found  in  the 
defendant's  office  by  the  witness,    Charles  Wilcox,  and  as 
stated  by  him. 

2.  There  is  no  pretence,  nor  is  there  the  slightest  evidence 
in  the  case,  that  the  young  man  found  in  the  office  of  the 
defendant  by  the  witness  Wilcox,  was  the  agent  or  servant 
of  the  defendant,  or  in  the  employ  of  the  defendant,  or  was 
in  any  way  authorized  to  make  the  contract  for  the  defend- 
ant, or  in  any  way   bind   or  charge  the  defendant  thereby, 
except  the  fact  that  he  was  found  in  the  office  of  the  defend- 
ant. 

"  The  authority  of  agents  of  a  corporation  must  be  shown" 
(McCullough  agt.  Moss,  5  Denio,  567.) 

3.  The  evidence  on  this  point  was  duly  objected  to  by  the 
defendant,  and  the  referee  erred  in  overruling  the  objection 
to  the  same. 

4.  There  is  direct  evidence  in  the  case  from  the  witnesses 
Michael  McQuade,  the  president  and  managing  agent  of  the 
defendant,  and  Frederick  J.  Harding,  the  bookkeeper,  that 
no  such  such  person  was  at  the  time  in  the  employ  of  the 
defendant,  or  had  any  authority  to  make  the  alleged  contract, 
and  there  is  no  evidence  contradicting  the  evidence  of  Mc- 
Quade and  Harding,  except  what  appears  from  the  evidence 
of  Wilcox,  and  from  the  young  man  being  in  the  defendant's 
office  at  the  time  the  witness  was  there.     We  submit  that 
this  is  not  sufficient  to  bind  the  defendant. 

III.  The  wood  in  the  complaint  named,  was  never  received 
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by  or  in  the  possession,  or  under  the  control  of  the  defendant, 
nor  did  the  defendant  sell,  retain,  or  convert  the  same,  or 
any  part  of  it,  to  its  own  use,  nor  was  there  a  sufficient 
demand  made  therefor,  nor  did  the  defendant  refuse  to  give 
up  the  same. 

IV.  The  evidence  of  the  witness  Wilcox,  as  to  what  was 
said  and  done  by  and  between  him  and  tj^e  young  man  found 
in  the  defendant's  office  when  he  left  the  wood,  was  incom- 
petent and  immaterial,  until  the  plaintiff  had  first  shown  that 
he  was  the  agent  or  servant  of  the  defendant,  or  authorized 
to  enter  into  and  make  the  contract  for,  and  on  the  part  of 
the  defendant ;  and  the  referee  erred  in  overruling  the  objec- 
tion of  the  defendant  thereto  (Me  Cullough  agt.  Moss,  5  Denio, 
567.) 

V.  The  referee  erred  in  denying  the  motion  for  a  nonsuit 
made  by  the  defendant  at  the  close  of  the  plaintiff 's  case,  on 
the  grounds  and  for  the  reasons  stated  by  the  defendant, 
therefor,  and  the  same  should  have  been   granted  by  the 
referee. 

VI.  The  referee  erred  in  denying  the  motion  made  by  the 
defendant  to  dismiss  the  complaint  and  nonsuit  the  plaintiff  at 
the  close  of  the  whole  case;  and  we  submit  that  for  this  error 
the  judgment  will  be  reversed. 

VII.  The  referee  also  erred  in  neglecting  and  refusing  to 
find  as  matter  of  fact,  as  requested  by  the  defendant,  in  the 
6th,  7th,  8th,  9th  and  10th  requests  to  find,  at  folios  64  to  72 
of  case  and  in  finding  as  he  did  find,  at  folios  67  and  68,  and 
to  which  the  defendant  then  there  duly  excepted. 

VIII.  The  j  udgment  should  be  reversed,  a  new  trial  granted, 
and  the  order  of  reference  vacated. 

H.  W.  BENTLEY,  for  respondent 

I.  This  action  was  brought  for  the  conversion  by  defendant 
of  a  quantity  of  wood  stored  by  plaintiff'  on  the  defendant's 
dock  in  the  city  of  Utica,  in  September,  1 866. 


4:92     NEW  YORK  PRACTICE  REPORTS. 

Peltmau  agt.  The  Gulf  Brewery. 

. 1 ____ 

The  bill  of  exceptions  filed  by  defendant,  was  modified  by 
the  referee  upon  settlement,  as  appears  in  the  sixth  excep- 
tion and  in  the  seventh  exception.  The  referee  holding  and 
deciding,  that  the  defendant  having  actually  received  and 
stored  the  wood  in  question  upon  a  compensation  agreed  to 
be  paid  therefor,  could  not  discharge  itself  from  liability  on 
the  ground  that  the  contract  to  store  was  ultra  vires,  and  was 
bound  to  account  therefor. 

II.  The  defendant  is  a  corporation.     Michael  McQuade  was 
the  president  and  managing  agent  of  the  defendant.     He  says, 
"  I  am  virtually  the  Gulf  Brewery." 

The  answer  admits  the  storing  of  the  wood  upon  the 
defendant's  dock  or  yard,  and  the  evidence  shows  the 
quantity.  The  compensation  for  storing  was  to  be  2 
shillings  per  cord.  The  agreement  to  store  at  this  price 
was  made  by  plaintiff's  boatman  with  the  party  having  the 
ostensible  charge  of  defendant's  business,  and  was  apparently 
their  bookkeeper,  and  assumed  to  act  on  their  behalf  At 
all  events,  the  defendant  had  put  it  in  that  man's  power  to 
exhibit  an  ostensible  and  apparent  authority  to  act  for  the 
defendant  in  the  premises,  and  that  act  was  never  repudiated 
by  the  defendant. 

Aside  from  this  we  think  there  would  be,  by  implication 
of  law,  an  agreement  to  pay  a  reasonable  compensation  for 
the  storage  of  the  wood  in  the  absence  of  an  express  agree- 
ment to  that  effect. 

This  was  not  an  exceptional  case.  The  defendant  was  in 
the  habit  of  receiving  hops  and  lumber,  and  coal  and  wood  on 
storage,  for  different  parties. 

Plaintiff  sold  twenty-one  cords  of  this  wood  to  J.  H.  Reed, 
and  McQuade,  by  plaintiff's  authority,  sold  eight  cords. 
There  being  forty-seven  cords  in  all,  this  left  nineteen  cords 
unaccounted  for  by  defendant,  and  this  deficiency  was  de- 
manded by  plaintiff,  and  refused. 

III.  An  action  of  trover  for  the  conversion  of  goods  by  an 
agent  of  a  corporation,  is  maintainable  against  the  company 
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(Beach  agt.  Fulton  Sank,  7  Cow.,  485 ;  Yarborough  agt. 
Sank  of  England,  16  East.,  6 ;  Duncan  agt.  Surrey  Canal 
Co.,  3  Stark.,  N.  P.,  50  ;  Angell  &  Ames  on  Corporations,  § 
384;  Watson  agt.  Bennett,  12  _Bar&.?  196.) 

A  corporation  will  be  liable  for  an  injury  done  by  its 
servants,  if  under  like  circumstances,  an  individual  would  be 
responsible  (5  Barb.,  79,  90  ;  22  N.  Y.,  258,  264-5,  &c.) 

IV.  The  defendant  was  bound  to  take  common  and  reason- 
able care  of  the  wood,  and  is  liable  for  ordinary  neglect  (Foot 
agt.  Storrs,  2  Barb.,  326.) 

The  defendant  is  bound  to  give  some  account  for  the  prop- 
erty before  he  is  entitled  to  cast  upon  the  plaintiff  the  onus  of 
proving  negligence  (Bush  agt.  Miller,  13  Barb.,  482.) 

The  defendant,  assumed  a  right  to  dispose  of  the  wood, 
and  exercise  a  dominion  over  it  to  the  exclusion  of  plaintiff's 
right  and  in  defiance  of  it.  This  is  conversion  (Bristol  agt. 
Burt,  7  Johns.,  254 ;  Murray  agt.  Burling,  10  Johns., 
172  ;  Reynolds  agt.  Shuler,  5  Cow.,  323.) 

By  the  court,  MULLIN,  P.  J. — The  referee  finds,  that  there 
was  an  agreement  between  the  parties,  that  the  plaintiff 
might  store  his  wood  on  defendant's  wharf,  for  which  he  was 
to  pay  two  shillings  per  cord.  There  were  forty- seven  cords 
in  all,  of  these  the  plaintiff  sold  twenry-one  cords,  and 
McQuade  with  the  consent  of  the  plaintiff  took  eight  cords, 
leaving  eighteen  cords  which  should  be  left  on  the  wharf. 
The  action  is  to  recover  the  value  of  the  eighteen  cords. 

It  is  not  necessary  to  decide  whether  the  contract  between 
the  parties,  created  the  relation  of  bailor  and  bailee.  It  was, 
probably,  a  hiring  of  the  use  of  the  land  for  a  storage  of  the 
wood,  but  assuming,  that  the  relation  between  the  parties 
was,  that  of  bailor  and  bailee,  the  bailment  being  for  hire, 
the  defendant  was  bound  to  exercise  ordinary  care,  and  is 
liable  for  ordinary  neglect  (Story  on  Bailments,  §§  444; 
451.) 

The  plaintiff  proved  on  the  trial,  the  agreement  for  storing 
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the  wood,  its  delivery  on  the  wharf,  a  demand  of  it,  and  a  re- 
fusal to  deliver. 

Was  the  plaintiff,  upon  this  evidence,  entitled  to  recover? 

The  plaintiff  was  bound  to  prove,  in  order  to  entitle  him- 
self to  recover,  that  the  defendant  was  guilty  of  some  neglect 
in  reference  to  the  care  of  the  property,  or  an  actual  con- 
version of  it  by  him  (Arent  agt.  Johnston,  1  Daly,  347.) 

If  the  property  had  been  intrusted  to  the  personal  care  of 
the  bailee,  the  plaintiff,  upon  proof  of  a  demand,  and  a 
refusal  or  ommission  to  deliver,  and  no  explanation  given 
by  the  bailee  why  the  property  is  not  delivered,  is  entitled 
to  recover  the  value  of  the  property,  as  it  is  presumed  in 
such  a  case,  that  the  bailee  has  appropriated  the  property  to 
his  own  use. 

If  the  bailee  proves,  that  it  was  destroyed  by  causes  which 
he  could  not  control,  or  if  it  is  burned  or  stolen  without  fault 
on  his  part,  the  plaintiff  cannot  recover  without  proot  of  an 
actual  conversion,  or  that  the  loss  resulted  from  the  negli- 
ence  of  the  defendant  (Arent  agt.  Johnston,  supra.} 

Such  'is  the  law  as  to  property  placed  in  the  actual 
custody  of  +he  defendant.  By  actual  custody,  I  mean  in  his 
house  or  storehouse  or  into  his  hands. 

When,  however,  the  property  is  not  put  into  his  actual 
custody,  but  is  deposited  upon  his  premises  unprotected  by 
an  inclosure,  and  consequently,  accessible  to  all  persons  desir- 
ing to  go  thereon  a  mere  demand  and  omission  to  deliver  may 
not  be  evidence  sufficient  to  entitle  the  plaintiff  to  recover. 

The  wood  in  question  was  deposited  on  a  wharf  or  dock 
on  the  bank  of  the  Erie  Canal.  There  is  no  proof  that  it 
was  in  any  manner  inclosed,  or  that  the  defendant  had  any 
means  to  prevent  the  wood  piled  upon  its  wharf  from  being 
stolen  or  carried  off  by  trespassers. 

Under  these  circumstances,  the  defendant  was  under  no 
obligation  to  exercise  any  care  over  the  wood,  except  to 
prevent  (if  within  the  power  of  its  agent)  the  unauthorised 
removal  of  it. 
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It  would  be  most  oppressive  to  require  a  bailee  in  order  to 
protect  property  left  upon  a  public  dock  or  a  vacant  lot 
owned  by  him,  to  employ  a  man  to  guard  it  or  to  erect  a 
building  or  other  structure  over  or  around  it  which  might  be 
locked,  or  otherwise  secured  against  persons  not  lawfully 
entitled  to  deal  with  the  property. 

What  could  defendant's  agents  have  done  to  protect  the 
plaintiff's  wood,  that  they  did  not  do  unless  it  was  to  place 
a  guard  over  it,  and  fence  around  or  building  over  it. 

It  seems  to  me,  that  the  plaintiff  did  not  prove  enough  to 
entitle  him  to  recover. 

But  if  I  am  wrong  in  this,  and  sufficient  was  proved  to 
entitle  him  prima  facie  to  recover,  the  defendant  relieved 
itself  from  the  force  of  the  evidence  on  the  part  of  the 
plaintiff. 

McQuade  and  Harding  were  the  only  persons  connected 
with  the  brewery,  that  had  any  right  to  act  for  the  defendant, 
except  that  when  they  were  absent  other  employees  might 
seU  ale. 

Both  of  these  men  swore  and  testified,  that  they  did  not 
sell  or  dispose  of  the  wood  in  question,  nor  do  they  know 
of  any  disposition  being  made  of  it,  except  what  McQuade, 
took  by  plaintiff's  consent,  and  what  plaintiff  himself  sold 
to  Reed.  These  witnesses  also  testify,  that  the  books  show 
no  money  received  for  wood  or  for  storage  of  it. 

There  is  no  evidence  in  the  case  to  lessen  in  any  degree, 
the  force  of  this  evidence  on  the  part  of  the  defendant. 

Assuming  the  facts  so  sworn,  to  be  established,  it  follows, 
that  neither  the  defendant  nor  its  agent  had  converted  the 
wood  to  its,  or  their  use,  nor  had  it  been  sold  or  otherwise 
disposed  of  by  it,  or  its  agent. 

It  seems  to  me,  the  defendant  established  a  perfect  defense 
to  the  action,  and  the  judgment  of  the  referee  must,  there- 
fore, be  reversed,  and  a  new  trial  ordered,  costs  to  abide  the 
event. 
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SUPREME  COURT. 

V  j7  /       R  et  al.j.  respondents,  agt.  JAEED  D.  MATTESON, 
appellant. 


AP  e  f  plaintiffs,  on  the  trial,  proved  that  the  defendant,  at  the  time  the  agree- 
/as  made  by  the  plaintifls  with  the  defendant  to  sell  their  milk  to  the 
t,  the  defendant  told  plaintiffs  that  a  man  by  the  name  of  Stone  was  to 
make  the  milk  into  cheese,  and  any  bargain  they  might  make  with  Stone  would  be 
ihe  same  as  if  made  with  himself: 

.eld,  that  the  question  then  asked  the  witness,  "  whether  Stone,  when  he  came  to 
plaintiffs,  said  defendant  had  sent  him  to  complete  the  bargain,"  was  competent, 
as  it  was  the  statement  of  the  agent  as  to  the  very  business  in  which  he  was 
employed  by  his  principal  to  act  for  him.  The  defendant  himself  proved  hi& 
authority. 

The  written  agreement  between  the  defendant  and  Stone  for  the  manufacture  of 
cheese,  was  properly  excluded  as  evidence  ;  it  was  res  inter  alias  acta. 


Fourth  Judicial  Department,  Buffalo*  January,  1872. 
Before  MULLIN,  P.  <7.,  JOHNSON  and  TALCOTT,  JJ. 
APPEAL  from  judgment  at  special  term. 

JOHN  D.  KEBNAN,  for  appellant. 

The  action  was  brought  in  justice's  court.  It  was  tried 
before  a  jury,  June  21st,  1869  ;  the  jury  disagreed.  The 
parties  adjourned  by  consent,  and  on  the  adjourned  day  ttfe 
case  was  submitted  to  the  justice  on  the  evidence  taken.  He 
gave  judgment  for  plaintiffs  for  $200  damages,  and  $17  costs.. 

The  defendant  appealed  to  the  Oneida  county  court  from 
the  judgment. 

The  action  was  tried  before  Judge  WIILLARD  and  a  jury  on 
March  24th,  25th  and  27th,  and  the  jury  returned  a  verdict 
for  plaintifts  for  $190  40. 
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The  plaintiffs  entered  judgment  on  the  verdict. 

The  defendant  moved  the  county  court  for  a  new  trial  on  a 
case  and  exceptions,  and  the  motion  was  denied.  No  opinion 
being  written. 

The  defendant  appeals  from  the  judgment  and  order  deny- 
ing motion  for  a  new  trial  to  this  court. 

The  question  litigated  on  the  trial  was,  whether  the  defend- 
ant bought  plaintiff's  milk  or  not.  The  jury  have  found,  that 
defendant  bought  the  milk.  We  think  they  were  materially 
influenced  to  so  find  by  certain  evidence  wrongfully  admitted 
on  the  part  of  plaintiffs,  and  because  of  some  evidence  offered 
by  the  defendant,  and  wrongfully  excluded. 

I.  The  evidence  as  to  what  Stone  said,  was  clearly  in- 
competent. 

II.  The  agreement  between  the  defendant  and  J.  L.  Stone, 
was  improperly  excluded. 

1.  The  plaintiffs  swore  to  a  direct  bargain  with  the  defend- 
ant for  the  milk  in  question.  To  support  their  testimony 
they  gave  much  evidence  tending  to  show,  that  the  defend- 
ant was  carrying  on  the  butter  and  cheese  manufacturing 
business  at  his  factory,  and  that  Stone  was  his  servant  simply. 
To  determine  this  question,  it  was  proper,  that  the  jury  have 
before  them  the  contract  between  defendant  and  Stone. 
«  2.  To  further  support  their  testimony,  and  to  lay  before 
the  jury  a  reason  why  Matteson  should  buy  their  milk,  the 
plaintiffs  gave  much  evidence  tending  to  show,  that  Matteson 
was  bound  to  furnish  at  the  factory,  the  milk  of  more  cows 
than  he  had,  and  hence,  had  to  buy  the  milk  of  plaintiff's 
cows.  For  the  purpose  of  contradicting  this  evidence  and  of 
showing,  that  he  was  under  no  such  necessity,  the  contract 
was  clearly  competent. 

HI.  The  order  denying  a  new  trial  should  be  reversed,  and 
a  new  trial  granted,  costs  to  abide  the  event. 

S.  J.  BARROWS,  for  respondent. 
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I.  The  county  court  properly  overruled  the  objection  made 
by  the  defendant  to  the  question  put  by  the  plaintiffs'  counsel 
to  the  witness  Allen  Seymour,  to  wit :  "  Did  Stone  say  the 
defendant  had  sent  him  to  complete  the  bargain  he  had  talked 
about  V1  for  the  following  reasons: 

1.  The  witness  had  before  then  testified,  that  the  defendant 
cama  to  the  plaintiffs'  barn  about  the  1st  of  May,  1868,  and 
said  he  came  to  buy  the  plaintiffs'  milk,  that  he  had  em- 
ployed Stone  to  make  up  his  milk,  and  to  make  his  butter 
and  cheese,  and  stated  what  he  would  give  the  plaintiffs  for 
their  milk,  allowing  one  pound  of  cheese  for  ten  pounds  of 
milk,  to  which  the  platntiffs  replied  they  would  think  of  it 
two  or  three  days  and  let  him  know ;  that  the  defendant 
then  said,   "he  would  send  up  the  Jew  (Stone,)  and  any 
bargain  we  made  with  him  would  be  the  same  as  if  made 
with  himself,"  and  that  Stone  came  the  forepart  of  May. 

2.  Stone,  from  the  statements  of  the  defendant,  was  the  de- 
fendant's agent,  and  the  defendant  had  agreed  to  send  Stone  to 
the  plaintiffs  to  complete  the  bargain,  saying  that  any  bargain 
the   plaintiffs  made  with   Stone,    would  be  the  same  as  if 
made  with  himself,  and  any  contract,  or  statements  made  by 
Stone  with  or  to  the  plaintiffs  as  to  the  purchase  of  the  milk, 
or  as  to  the  defendant  having  sent  him  to  them  to  complete 
the  bargain,  would  be  binding  on  the  defendant,  as  the  case^ 
then  stood,  and  hence  would  be  competent  evidence  against 
the  defendant. 

3.  The  evidence  was  clearly  competent.     It  was  a  part  of 
the  transaction,  and  it  was  proper  that  the  court  and  jury 
should  know  that  Stone  disclosed  to  the  plaintiffs  the  fact 
that  the  defendant   had  sent  him  to  them  to  complete  the 
bargain  for  the  defendant,  when  he  first  came  to  the  plaintiffs 
or  had  anything  to  say  about  the  milk. 

4.  The  defendant  cannot  now  be  heard  to  say,  that  the 
question  is  leading,  because  no  such  objection  was  taken  on 
the  trial,  besides  if  taken,  it  would  be  in  the  discretion  of  the 
court,  and  cannot  be  reviewed  here  unless  the  discretion  has 


NEW  YORK  PRACTICE  REPORTS.     499 

Seymour  agt.  Mattesen. 

been  abused  (J.  H.  &  B.  Budlong  agt.  Van  Nostrand,  24 
Barb.,  25 ;  Cheney  agt.  Arnold,  18  Barb.,  435  ;  Williams 
agt.  Eldridge,  1  Hillj  250 ;  Seymour  agt.  Broadfieldj  35 
Barb.,  49 ;  TFe&er  agt.  Kingsland,  8  Bosw.,  416.) 

II.  The  contract  made  between  the  defendant  Stone,  as 
to  the  making  up  of  the  defendant's  milk,  or  as  to  the  num- 
ber of  cows'  milk  the  defendant  was  to  furnish  Stone,  was 
not  competent  or  material  evidence  for  any  purpose,  against 
the  plaintiffs  in  this  action. 

1.  It  was  merely  the  declarations  of  the  defendant.     The 
plaintiffs  were  not  parties  to  the  contract,  nor  present  when 
it  was  made,  and  there  is  no  evidence  in  the  case  showing, 
or  tending  to  show,  that  they  ever  knew,  or  in  any  way 
assented  to  its  contents,  or  that  it  in  any  way  entered  into, 
or  formed  or  was  to  form  a  part  of  the  contract  by  which 
they  sold  and  delivered  their  milk  to  the  defendant.     It  can- 
not, therefore,  be  binding  upon  them. 

2.  It  was  not  competent  for  the  purpose  of  showing,  that 
the  defendant  sold  his  milk  to  Stone,  that  Stone  was  to  pay 
.so  much  for  it,  or  that  the  defendant  was  not  obliged  to 
furnish  any  greater  number  of  cows'  milk  than  his  own,  or 
to  contradict  the  plaintiffs  witnesess  as  to  the  number  of  cows 
the  defendant  was  to  furnish  Stone.     Nor  was  it  within  the 

-issue  to  be  tried,  as  no  such  defense,  as  that  the  defendant 
had  sold  his  milk  to  Stone,  or  that  the  plaintiffs  had  sold  the 
milk  in  question  to  Stone,  had  been  or  is  set  up  by  the 
defendant  in  his  answer. 

3.  Nor  could  it  be  competent  for  the  purpose  of  contra- 
dicting the  plaintiffs'  witnesses  as  to  the  number  of  cows' 
milk  the  defendant  was  to  furnish  Stone,  or  that  he  was  not 
to  furnish  him  any  greater  number  cows'  milk  than  his  own, 
for  the  reason  that  all  the  evidence  given  on  that  point  was, 
and  had  been  solely  and  only  the  declarations,  admissions  and 
statements  made  by  defendant  as  to  the  same.     It  is,  there- 
fore, confidently  submitted   that   the  court  did  not  err  in 


500      NEW  YORK  PRACTICE  REPORTS. 

Seymour  agt.  Matteson. 

sustaining  the  several  objections  made  by  the  plaintiffs'  coun- 
sel to  the  admission  of  the  contract  in  evidence. 

III.  The  offer  of  the  defendant  to  prove  by  the  witness, 
John  Booth,  that  the  plaintiffs'  witness,  Willard  Seymour, 
had  said  to  him  while   at  the  defendant's  barn  at  a  time 
spoken  of  by  Booth,  while  his  father  was  present,  but  not  in 
hearing,  that  Stone  owed  the  plaintiffs  in  this  suit  for  milk 
some  over  $200,  was  properly  overruled  by  the  court. 

1.  Willard  Seymour  had  not  been  and  was  not  the  agent 
of  the  plaintiffs  in  any  way,  and  his  declarations,  or  state- 
ments as  to  who  owed  the  plaintiffs  for  the  milk  in  question, 
or  as  to  the  amount  due,  could  not  and  did  not  affect,  or  bind 
the  plaintiffs,  and  it  is  not  even  claimed  that  the  plaintiffs, 
or  either  of  them,  ever  heard,  or  knew  that  he  had  made  any 
such  statement  as  was  offered  to  be  proved,  and  hence  they 
could  not  have  had  any  opportunity  to  contradictor  dissent 
from  it.     They,  therefore,  could  not  be  affected,  or  bound  by 
what  the  witness  may  have  said  on  that  subject  (S.  H.  &. 
B.  Budlong  agt.  Van  Nostrand,  24  Barb,,  25 ;  1   Greerileaf 
on  Evidence,  ^  114,  115.) 

2.  It  was  an  offer  to  prove  mere  hearsay. 

3.  It  was   not  even  competent  for  the  purpose  of  contra- 
dicting the  witness,  since  he  had  not  been  asked  any  such 
question  by  the  defendant's  counsel. 

IV.  We  submit  that  the  main  question  at  issue  between 
the  parties  to  this  action  was  one  of  fact,  which  has  been 
very  properly  solved  in  favor  of  the  plaintiffs  by  the  jury, 
and  that  no  sufficient  error  appears  in  the  case  to  justify  a 
reversal  of  the  judgment  and  order  denying  a  new  trial,  and 
that  the  same  should  be  affirmed,  and  a  new  trial  denied 
(Osborn  agt.  Nelson,  59  Barb.,  375.) 

MULLDT,  P.  J. — The  plaintiff  brought  this  action  in  a 
justices  court,  to  recover  the  price  of  milk  alleged  to  have 
been  sold  and  delivered  by  them  to  the  defendant  in  1868. 

The  answer  contained  a  general  denial,  that  the  parties 
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ttad  settled,  and  a  counter  claim  in  behalf  of  the  defendant 
dgainst  the  plaintiff. 

On  the  trial,  the  plaintiffs  witnesses  testified,  that  the  defend- 
ant at  the  time  the  agreement  to  sell  the  milk  was  made, 
told  plaintiffs,  that  a  man  by  the  name  of  Stone,  was  to 
make  the  milk  into  cheese,  and  any  bargain  they  might 
make  with  Stone  would  be  the  same  as  if  made  with  himself. 
The  plaintiffs  then  asked  the  witness  whether  Stone  when 
he  came  to  plaintiffs  said  defendant  had  sent  him  to  com- 
plete the  bargain.  This  evidence  was  objected  to,  the  ob- 
jection was  overruled,  and  the  defendant's  counsel  excepted. 

This  evidence  was  clearly  competent,  it  was  the  state- 
ment of  the  agent  as  to  the  very  business  in  which  he  was 
employed  by  his  principal  to  act  for  him.  The  defendant 
himself  proved  his  authority.  The  plaintiff  did  not  attempt 
to  prove  it  by  the  declarations  of  the  agent. 

The  defendant  testified  in  his  own  behalf,  that  there  was 
a  written  agreement  between  him  and  Stone,  under  which 
he  Stone,  bought  his  defendant's  milk,  and  carried  on  the 
factory.  The  defendant  then  offered  said  agreement  in  evi- 
dence, and  it  was  objected  to,  and  rejected. 

It  was  incompetent,  it  was  res  inter  alias  acta,  and  could 
only  be  used  as  a  sort  of  moral  support  of  the  evidence  of 
the  defendant.  The  agreement  was  properly  rejected.  The 
order  of  the  county  court  refusing  a  new  trial,  affirmed. 


DIGEST 

O  F 

THE   DECISION'S 


CONTAINED  IN  THE  FOLLOWING  REPORTS  : 

42  Howard's  Pr.  R;  44  and  45  N.  Y.;  59  harbour's  JR./ 
and  3  Lansing's  R. 


A. 

ABANDONMENT. 

1.  Neither  an  injury  to  the  vessel,  not 
sufficient  to  create  a  total  loss,  but 
reparable  within  a  reasonable  time, 
nor  the  act  of  God,  in  closing  navi- 
gation by  ice,  will  authorize  the 
abandonment  of  the  voyage ;  but 
either  will  authorize  a  detention 
of  the  floods  until  the  voyage  can 
be  completed.  The  fact  that  the  de- 
lay by  the  injury  results  in  the  fur- 
ther delay  by  close  of  navigati  >n, 
does  not  present  any  more  suffi- 
cient excuse  for  the  abandonment. 
( Allen  a.gi.  Th,e  Mercantile  Mutual  Life 
Ins.  Co.,  UN.  T.,  437.) 

ABATEMENT  AND  REVIVOR. 
See  REVIVOR.    (44  N.  T.) 

ACCEPTANCE. 
See  CONTRACTS.  (3  Lansing.) 
ACCORD  AND  SATISFACTION. 

See  ATTORNEY  AND  CLIENT.    (45  N'.  Y.) 
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ACCOUNT. 

See  INTEREST.  (59  Barb.) 
PRACTICE.     (Id.) 

ACCOUNTING. 

See  COUNTER-CLAIM.     (3  Lansing.) 
COUNTY  COURT.  (Id.) 
EVIDENCE.    (Id.) 
EXECUTORS  AND  ADMINISTRATORS. 

(Id.) 

PLEADING.    (Id.) 
SURROGATE.    (Id.) 

ACCOUNT  RENDERED. 

1.  An  account  rendered  is  not  con 
elusive  against  either  p^rty,  but 
may  be  *  impeached  or  corrected 
within  a  reasonable  time.  It  is  an 
admission,  and  prima  facie  evi- 
dence against  the  party  making  it» 
but  does  not  estop  him  from  show 
ing  the  truth.  (C/uimpion  agt.  Joslvn. 
44^.  F.,  653.) 

ACKNOWLEDGMENT. 

1.  A  certificate  of  acknowledgment, 
taken  in  1828,  stating  that  the  persona 
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acknowledging  were  known  to  the 
officer  ''to  be  the  persons  who  exe- 
cuted "  the  deed,  was  a  substantial 
compliance  with  the  statute.  (  West 
Point  Iron  Company  agt.  Reymert,  45 
Jf.  Y.,  703.) 

ACT  OF  GOD. 

1.  Where  a  jettison  becomes  necessary 
for  the  preservation  of  the  remainder 
of  a  cargo,  by  reason  of  a  violent 
storm,  the  loss  is  by  act  of  God,  al- 
though occasioned  through  the  im- 
mediate agency  of  men.  (Price  agt. 
Hartshorn,  44  'N.  T.,  94J 

See  INSURANCE,  LIFE.     (44  N.  Y.) 
COMMON  CARRIERS.  (3  Lansing.) 

ACTION. 

1.  The  plaintiff,  intending  to  purchase 
certain  real  estate  ill  the  city  of 
Brooklyn,  employed  the  defendant  to 
search  for  taxes  and  assessments  upon 
the  premises.  The  defendant  afterwards 
delivered  to  him  two  returns,  one  being 
a  search  for  taxes,  certified  by  the  de 
fendai>t,  and  the  other  a  search  for  as- 
sessments, certified  by  a  third  person, 
not  employed  by  the  plaintiff,  and  re- 
ceived the  usual  fees  for  both  searches, 
with  an  additional  sum  for  expediting 
them.  The  plaintiff  completed  his 
purchase  on  the  faith  of  these  returns, 
receiving  a  deed  containing  a  covenant 
against  assessments  and  incumbrances. 
An  assessment  upon  the  property  for 
street  improvements,  not  disclosed  by 
the  search,  was  afterwards  discovered 
and  paid  by  the  plaintiff.  It  was  in 
the  name  of  one  who  owned  the  pro- 
perty when  the  proceedings  were 
commenced,  but  not  the  owner  when 
the  assessment  was  confirmed  or  the 
search  was  made.  There  was  no  evi- 
dence that  the  commissioners  were 
notified  ot  the  change  of  ownership, 
uor  was  there  any  evidence  as  to  the 
responsibility  of  the  plaintiffs  grantor : 

Held,  that  the  evidence  authorized  the 
jury  in  finding  the  defendant  respon- 
sible for  negligence  in  the  search  for 
assessments  ;  that  the  assessment  paid 
by  the  plaintiff  was  valid  and  a  lien  at 
the  time  it  was  paid  ;  and  that  the 
covenants  in  the  plaintiffs  deed  fur- 
nished no  defense,  the  burden  being 
on  the  defendant  to  show,  and  he 
having  failed  to  'show,  that  they  had 
preserved,  or  were  available  to  pre- 
oerve,  the  plaintiff  from  damage  or 
loss.  (Mvranye  agt.  Mix,  44  JV.  Y., 
315.; 

2.  Replevin  will  not  lie  for  the  recovery 
of  money,  unless  specifically  described, 


and  the  plaintiff  shows  himself  entitled 
to  possession  of  the  specific  money  as 
described.  (Sager  agt.  Jilain,  4-1  iV.  Y., 
445.) 

3.  Nor  can  a  recovery  be   had,  as  for 
money  had  and  received,  when  the  ac- 
tioii  is  in  the  form  of  replevin.      (Id.) 

4.  In  an  action  to  abate  a  nuisance  and 
recover  the  damages  occasioned  there- 
by, trial  by  jury  is  a  matter  of  right. 
(Hudson  agt.  Caryl,  44  N.  F.,553.) 

See  CAUSE  OF  ACTION    (Id.) 
EQUITV.    (Id.) 

5.  The   plaintiffs  were   first  and  second 
and    the    defendant    third    indorsers 
upon  two  drafts  and  a  note  of  one  N., 
who  held  a  contract  for  the   purchase 
of  lands.     N.,  being  insolvent,  trans- 
ferred the  contract  lo  the  defendant, 
absolutely  in  form,  but  in   fact  as  a 
security   for  the  latter's    liabilities  on 
N.'s  account,  including  the  drafts  and 
notes.     On  the  same  day   he  made  a 
general  assignment  to  the  plaintiffs,  in 
trust  for  creditors,  preferring  the  drafts 
and  note.    Shortly  after  this,  the  plain- 
tiffs gave  to  the  holder  of  tiie  drafts  and 
note,  for  the  aggregate  amount  there- 
of a  note  made   by  one  of  them,  in- 
dorsed by  the  other  as  first   indorser, 
and  by  the  defendant  as  second  indorser. 
The  holder,  a  bank,  thereupon  gave  up 
to  them  the  drafts  and   note    with  the 
bank  mark  of  cancellation  upon  them. 
One  of  the   plaintiffs,  under  '.he  sug- 
gestion of  the  defendant,  then  brought 
action    against    the    acceptor    of   the 
drafts,  but  failed  from  defect  of  parties. 
The  new  note  was  renewed  from  time 
to  time,  and    finally  paid   by  the   de- 
fendant.    About   the    same   time    the 
defendant   paid    up   the    amount   due 
upon   N.'s   land   contract,  and  took  a 
deed   of  the  premises.      Immediately 
after  paying  the  note,  he  brought  suit 
against  the  plaintiffs  to   recover  back 
the  moneys   so  paid,  and  alter  litiga- 
tion (in  which  the  plaintiffs  defended 
on  the  ground  that  the  defendant  had 
received  N.'s  contract  and  deed  as  se- 
curity for  the  original  drafts  and  note, 
and  "that  the   value  of  such   security 
exceeded    the   amount  paid    by   him, 
•which  defense  was  denied,  in  all   par- 
ticulars, by  the  defendant),  recovered 
judgment  against  them  for  the  whole 
amount,   which  judgment    they  paid. 
The  plaintiffs  then  brought  this  action, 
asking  either  to   be   permitted   to  re- 
deem the  contract  as  assignees  of  N., 
or  to  be  subrogated  as  sureties  to  the 
defendant's  rights  in  the  contract,  to 
the  extent  of  their  payments  : 

Held,    this    action    having    been    com' 
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menced  more  than  ten  years  after  the 
assignment,  and  after  the  giving  of  the 
new  note  by  the  plaintiffs,  with  de- 
fendant as  indorser,  but  within  ten 
years  after  the  payment  by  the  plain- 
tiff's of  the  defendant's  judgment 
against  them,  that  the  right  to  redeem 
was  barred,  but  the  right  to  subroga- 
tion not  having  accrued  until  the  pay- 
ment of  the  judgment,  was  not  barred 
by  the  statute  of  limitations : 
Held,  further,  that  the  defendant's  judg- 
ment was  no  bar  to  this  action  to  en- 
force such  right  of  subrogation. 
(Bennett  agt.  Cook,  45  N.  Y.,  268.) 

6.  The   statute  (ch.  243,   §  29  of  1857), 
giving  to  the  commissioners  of  pilots 
a  penalty  of  $100  against  any  ''person 
employing  a  person  to  act  as  pilot  not 
holding  a  license,"  does  not  authorize 
the  recovery  of  but  one  penalty  against 
a   party  who    has    employed*^  an    un- 
licensed  pilot,  although  such  employ- 
ment   was     repeated     for    numerous 
ships.  (Sturgis  agt.  Spoffurd,  45  if.  Y., 
446.) 

7.  There  is  no  rule  forbidding  one  part- 
ner to  sue  another   at   law  in  respect 
of  a  debt  arising  out  of  a  partnership 
transaction,  if  ilie  obligation   or  con- 
tract, though   relating   to  the  partner- 
«hip  business,  is  separate  and   distinct 
from  all  other  matters  in  question  be- 
tween the  partners,  and  can  be  deter- 
mined without  going  into  the  partner- 
ship accounts.     (Cratet  agt.  Biiiinyer, 
45  N.  Y.,  ->i5.) 

8.  The    defendant   purchased    from   the 
plaintiff'  an  engine,  boilers,  and  other 
machinery.     The   engine   and    boilers 
were  agreed   by  the  plaintiff  to  be  of 
the  best   material   and    workmanship 
.and    in    perfect   running   order.      No 
time  was  specified  for  their  delivery, 
but  they  were  to   be  approved  by  the 
defendants'     engineer.      The    boilers. 
after  delivery,  were  found  defective  ; 
one  of  them  collapsed  at  the  first  trial, 
and  was  rendered  useless.    The  defects 
in  the  boilers  were  subsequently  sup- 
plied by  the  plaintiff',  with  the  consent 
of  the  defendant,  and   were   then  ac- 
cepted by  the  defendant  and  approved 
by  his  engineer : 

Held,  that  the  original  failure  of  the 
boilers  was  not.  after  their  final  ac 
ceptance,  any  defense  in  an  action  for 
the  price.  Such  acceptance,  however, 
was  no  waiver  of  a  right  of  action  for 
the  damages  occasioned  by  the  ex- 
plosion and  loss  of  use  of  machinery, 
and  those  damages  might  have  been 
recouped  in  an  action  for  the  price 
by  proper  averments  in  the  answer. 
(Cassidy  agt.  Le  Fevre,  45  N.  Y.,  562.) 


9.  An  obligatioh  was  obtained  from  the 
plaintiff  by  fraudulent  representations. 
A  and  B   both  claimed  to  own  it  by 
assignment.      Each    commenced     an. 
action  against  him,  and  claimed  in  hos- 
tility to  each  other : 

Held,  that  he  might,  during  the  pendency 
of  the  actions  against  him,  bring  a 
separate  suit  against  both  claimants, 
to  be  relieved  from  the  contract,  on 
the  ground  of  fraud  therein,  and  was 
entitled  to  the  decree  of  the  court 
against  them  ordering  its  surrender 
and  cancellation,  upon  establishing 
the  fraud.  (McHenry  agt.  Hazard, 
45.ZV.F.,  580J 

10.  In  an  action  against  the  window  and 
children,  and  also  the  personal  repre- 
sentatives of  an  intestate,  to  set  aside 
a    deed   from    such   intestate  to   such 
widow   and  children,   claimed   to    ba 
fraudulent  as    against  creditors,   and 
for  sale  or   mortgage  of  the   lands  so 
conveyed,  to  pay  debts,  the  roll  of  a 
judgment  recovered  by  the  plaintiff,  in 
an  action  against  the  personal  repre- 
sentatives   of    such     intestate,    upou 
simple   contract  debts  accrued  before 
his  death   and  before  such   deed  wai» 
given,    is    not     competent    evidenca 
against  such  grumees.      (Sharpe  agt 
Freeman,  45  N,  Pi,  802.) 

11.  Such  judgment  does  not   render  the 
claim  of  the  creditor  a  judgment  debt 
as  to  the  grantees   or  heirs-at-law  o* 
the  intestate.     (Id.) 

12.  Nor  does  such  judgment  preclude  th» 
heirs-at-law  from  interposing  the  stat- 
ute of  limitations  to  the  claims   upot 
wli.ch  it  was  recovered.     (Id.) 

13.  It  is  improper  to  commence  one  ac 
tion    to  stay    proceedings  in   another, 
whether  in   the  same  court  or  in  an 
other  court,  when  the  plaintiff*  in  th« 
second  action  could  have  obtained  tht, 
same  relief  in  the  original  action  that 
he  may  obtain  in  the  second.     (Sacagt 
agt.  Allen,  59  Barb.,  291.) 

14.  If  the  former  action  is  still  pending 
the  defendant  therein  is  not  remediless 
lie  may  yet  set  up,  therein,  any   da 
feuse  which  he  has  against  the  claim 
of  the  plaintiff.     (Id.) 

See  AGREEMENT.     (Id.) 

HUSBAND  AND  WIFE.   (Id.) 

Removal  of.      SEE    REMOVAL  or  Ac 
TIONS.     (Id.) 

ACTION  FOR   AN    ACCOUNTING 

1.  It  seems  that  in  an  action  for  an  ac 
counting  the  judgment  should  be  con. 
elusive  upon  Cue  parlies  u^u  all  que*. 


606 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


tioiw  between  them  arising  on  the  ac- 
counting. (Short  agt.  Barry,  3  Lans- 
ing, 143.) 

2.  And   that  a  receiver   should   be   ap- 
pointed for  the  collection  or  sale  of 
unsettled    assets,    and    the    judgment 
ehould  dispose   of  ill   accounting  be- 
tween the   parties  as  to  such   assets. 
(Id.) 

3.  In  an  action  in  equity  fnr  an  account- 
ing between  copartners  judgme.it  can- 
not be   rendered   for  goods  sold   and 
delivered,  nor  can  an  accounting  be 
had  in  an  action  simply  for  goods  sold. 
&c.     (Id.) 

See  PLEADINGS.    (Id.) 

ACTION,  TIME  OF  COMMENCING. 

See  EVIDENCE.     (3  Lansing. ) 

ACTION  TO  REDEEM. 

1.  An  action  for  the  redemption  of  mortg- 
ged  premises,  is  an  action  for  purely 
equitable   relief  and,  since  the  Code, 
must    be   brought    within    ten    years 
after  the  cause  of  action  has  accrued. 
(Miner  agt.  Beekman,  ante,  33.) 

2.  As  a  general  rule,  the  right  of  action 
accrues   upon    maturity  of  the  mort- 
gage.    The    exceptions   to    this    rule 
stated,   and    the   rights  and    remedies 
of  mortgagor  and  mortgagee,  at  law 
and  in  equity,  before  valid  foreclosure 
fully  discussed.     (Id.) 

3.  A  foreclosure  is  null  and  void  against 
the  owner   of  the    equity  of  redemp- 
tion, not  made  a  party,  and  no  claim 
of  adverse  possession  can  be  founded 
thereon  as  against  him.    (Id.) 

4.  In  an  action  to  redeem,  a  demand  be- 
fore suit,   accompanied  by  an  offer  to 
pay  any  balance,  which  may  remain 
unpaid,  is  only  important  in  reference 
to  the  costs  of  the  action,  but  not  abso- 
lutely necessary.     (Id.) 

ADMINISTRATORS'  SALE. 

See  ADMINISTRATORS  AND  EXECUTORS. 
(44  iV.  Y.) 

ADMIRALTY. 

1.  Where  three  vessels  are  close  hauled 
and  beating  out,  a  tack  on  courses 
which  respectively  carried  them  off 
shore  about  two  miles,  having  the 
wind  bearing  off  their  port-bows  re- 
spectively, the  headmost  schooner 
then  went  about  and  stood  in  shore 
oil  her  starboard  tack,  the  next, 


which  was  the  libellant's  vessel,  also 
very  soon  after  followed  the  former 
on  the  inshore  tack,  but  before  she 
could  gather  headway  on  the  latter 
tack  the  hindmost  of  the  three  vessels 
on  the  off  snore  tack,  which  was  the 
respondent's  vessel,  ran  into  the  second 
one  head  on  striking  her  abaft  the 
main  rigging  and  causing  her  to  sink 
in  half  to  three-quarters  of  an  hour, 
it  appearing  that  the  colliding  vessel 
had  no  lookout  on  board,  but  had 
previously  lowered  her  mainsail  in 
order  to  take  in  reef,  in  which  those 
on  board  of  her  were  engaged  at  the 
time  of  the  collision,  ana  no  one  on 
board  of  her  saw  the  libellant's  vessel 
when  she  tacked  or  when  she  was  in 
stays,  or  noticed  her  at  all  after  her 
tacking  until  it  was  too  late  to  avoid 
the  collision.  It  was  held  that  the 
collision  was  the  result  of  gross  care- 
lessness in  the  management  of  the 
respondent's  vessel.  (Thorp  agt.  Ham- 
mond, ante,  314.) 

2.  It  may   be  conceded  that   when  two 
vessels  are   approaching    each   other, 
the  one  crippled,  and  the  other  in  good 
and   manageable   condition,    it   is   the 
duty  of  the  latter,    if  possible,  to  give 
way  to  the  former.     (Id.) 

3.  When     the    owners  of    the    injured 
vessel    brought  a    libel     in   personam 
against  the  general  owners  of  the  col- 
liding vessel,  including  the  master  of 
the     latter    who   was  also  a  general 
owner,  but  the  evidence  showed  that 
the  colliding  vessel    was  commanded, 
sailed   and    exclusively   managed    by 
said   master,    under    an     arrangement 
made    between    him    and    the    other 
owners,    whereby    he    had    in    effect 
become  the  charterer    of   the    vessel, 
to  be   employed   on  his  own  account 
without    the     management,     control, 
restraint  or  possession    of   the    other 
owners ;    the    said    master   and    part 
owner  sailing  the  vessel    on    shares, 
hiring  his  own  crew,  paying  and  vic- 
tualing them,  paying  half  port  charges, 
retaining  half  the  net  freight  after  the 
port    charges    were    taken    out,    and 
paving  to  the  general  owners  the  other 
half:     It   was  held  that  such   master 
was    the    owner    pro    hae   vice,    and 
liable  for   said    damages   in    the    suit 
brought  as  aforesaid.     (Id.) 

4.  It  is   in   accordance  with   admirality 
practice  to  decree  against  one  of  several 
respondent's  to  a  libel    for   a  tort,  and 
to  discharge  the  others.     (Id.) 

ADMIRALTY  JURISDICTION. 

I  1.  The  provisions  of  the   Revised   Stat- 
I      utes    (title   8,   chapter  8,    part  3 ;    as 
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amended,  chap.  79,  Laws  1859),  for  a 
special  proceeding  in  rem  against 
ships  by  attachment,  to  enforce  a  lien 
for  sup'plies,  &c.,  furnished  for  the 
nse  thereof,  are  unconstitutional  and 
void,  as  conflicting  with  the  exclusive 
admiralty  jurisdiction  of  the  federal 
courts.  ( Vose  agt.  Cockcroft,  44  N.  Y., 
415.) 

2.  The  bond  being  given  under  the  pro- 
visions of  the  statutes  to  procure  re- 
lease of  the  vessel  is  given  in  invitum, 
and  the  attachment  being  unconstitu- 
tional, the  boud  is  also  void.  HUNT,  C. 
(Id.) 

ADMISSIONS  AND  DECLAR- 
ATIONS. 

1.  The  declarations   of  a  public  officer 
cannot  be  given  in  evidence,  as  admis- 
sions to  bind  a  municipal  corporation 
of  which  he  is  the  'agent,  unless  they 
are  part  of  the   res  gtstce.     (Cortland 
Co.  agt.  Herklmer  Co.,  44  N.  Y.,  Zl.) 

2.  The  admissions  of  a  party  to  a  civil 
action  are  always  competent  evidence 
against  him,  and  it  matters  not  when, 
where   or  to  whom   they  are    made. 
(Cook  agt.  Barr,  44  N.  Y.,  156.) 

3.  This    rule  applies  to  a  pleading    of 
such  party,  though  in  another  action 
and  with  other  parties,  if  it  be  shown 
that  the  ''admissions  were  inserted  in 
such  pleading  with  his  knowledge  and 
sanction,  or  by  his  direction."     (Id.) 

4.  An  admission  that  mortgages    were 
given  by  the  defendant  for  the  accom- 
modation of  the  plaintiff,  and  to  enable 
the  latter  to  borrow  money,  is  not  an 
admission  as  to  the  defendant's  title  or 
the  purpose  for  which  the  lands  were 
conveyed  to  him.     (Id.) 

5.  An   admission  on  the  trial  that,  at  a 
time    subsequent    to    the    insurance, 
when  an  annual  premium  was  paid,  it 
was  agreed   that,  if  anything  should 
happen   to    prevent    payment  of  the 
premium   on   the    day    specified,    the 
policy  should  not  thereby  become  void, 
but   should    continue    in    force  for   a 
reasonable  time  thereafter,  so  that  the 
premium  could  be  paid,  admits  a  valid 
agreement ;     and,      payment     having 
been  prevented  by  act  of  God,  and  the 
premium  tendered  within  a  reasonable 
time  thereafter,  the  insurer  is   bound. 
This  is  so,  although  the  person  whose 
life  is   insured    die?  after  the  day  of 
payment     and     before     the     tender. 
(Howellagt.  The  Knickerbocker  Life  Ins. 
Co.,  44  N.  Y.,  276.) 

6.  A  mortgagor    is   not  estopped    from 


setting  up  fraud,  in  procuring  him 
to  give  the  mortgage,  by  his  own  cer- 
tificate or  written  decla'ration  that  the 
mortgage  is  valid  and  no  defence  ex- 
ists thereto,  wheu  such  certificate  was 
itself  procured  by  fraud.  The  mort- 
gage and  certificate,  being  neither  of 
them  negotiable  instruments,  are  both 
voidable  for  fraud,  in  whose  hands 
soever  the  same  may  be.  The  doctrine 
of  estoppel  in  pain  rests  upon  equity, 
good  conscience  and  honest  dealing. 
(  Wilcox  agt.  Hmcell,  44  N.  Y.,  398.) 

See  EVIDENCE.     (44  N.  Y.) 

TRUSTS  AND  TRUSTEES.    (Id.) 
EVIDENCE.    (45  N.  Y.) 


ADVERSE  POSSESSION. 

1.  In  considering  the  effect  of  acts  which 
are   claimed   to   be   such  an   adverse 
possession   as  may  mature  into  title, 
reference  should  be  had  to  the  charac- 
ter of  the  property   and  the   uses  to 
which  it  would  ordinarily  be  applied, 
for  the  purpose  of  ascertaining  with 
what  mind  it  was  so  possessed,  on  the 
one  side,  and  such  possession  was  per- 
mitted on   the  other.      (Corning   agt. 
Troy   Iron    and    Nail    Factory,     44 
N.  Y.,  577.) 

2.  Where  the    plaintiffs    allowed  their 
land  to  remain  vacant  for  many  years, 
its  principal  value  to  them   being  the 
right  of  flowing  its  banks  in  the  use  of 
adjacent  water  rights,  which  use  was 
continuously  exercised  by  them,   the 
fact    that    the    defendant    has     been 
suffered,  during  the  same  time,  to  de- 
posit refuse   machinery   and,    tempo- 
rarily, a  few  loads   of    stone  on  the 
premises,    and     to    pass    over    them 
habitually  as  a  convenient  approach  to 
his  own   property,  there  being  no  in- 
closure  of,  or  permanent  improvements 
on  the   premises,   is   not   sufficient  to 
constitute  an   adverse   possession    by 
the    defendant.     Under   such   circum- 
stances, it  is  not  error  to  lefuse  a  sub- 
mission to  the  jury  of  the  question  of 
adverse  possession.     (Id.) 

3.  Previous  to  the  Revised  Statutes,  in 
order  to  establish  a  title  founded  upon 
adverse    possession,    as     against    one 
holding  the  paper  title,  such  possession 
must  have  been  continued  for  twenty- 
five  years  ;  but  proof  of  the  possession 
of  a  cultivated   farm   in   180b,  by  on« 
claiming  as  heir  of  one  who  died  in 
1790,  which  possession  continued  until 
in  18:28,  will  authorize  a  presumption 
that   such   possession    continued   from 
1790  to  18128.     (Cahill  agt.   Palmtr,  45 
N.  Y.,  478.) 
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4.  Where  the  possession  is  actual,  ex- 
clusive and  notorious,  under  a  claim  ot 
title  adverse  to  any  and  all  others  for 
the  time  prescribed  by  statute,  such 
possession  establishes  a  title.  To 
uphold  it,  a  grant  from  the  true  owner 
to  such  party  may  be  presumed.  (Id.) 

See  EJECTMENT.    (3  Lansing.) 

AFFIDAVIT  OF  MERITS. 

1.  No  affidavit  of  merits  is  required  in 
support  of  a  motion   by  defendants  to 
change  the  place  of  trial  to  the  proper 
county,    (i.  e.,)  to  a  county  in   which 
some  party  to  the  action  resides,  under 
the  Code,   sections   l'<!3-126,  [the  form 
and    note  (g)   in  2  Abbott's  Pr.  and 
PL     245,    erroneous.}      (Sherman    agt. 
Gregory,  ante,  481.) 

2.  In  a  joint  action   against  maker  and 
indorser    of    promissory    note,    either 
defendant  alone  may  demand  and  have 
the  place  of  trial  changed  to  the  pro- 
per county  as  to  himself  without  the 
other's  consent,  the  same  as  if  he  had 
been     separately    sued     \_Legg     agt. 
Dorskeim,   19   Wend ,    700,    no    longer 
applicable   since    chapter  '282,   laws  of 
1841.]     (Id.) 

3.  Though  only  one  defendant  serves  a 
written    demand,    that    the   place    of 
trial   be  changed  to  the  proper  county 
it  may  be  changed   as  to  all  the   de- 
fendants, if  all  join  in  the  motion.  (Id.) 

AFFIRMATIVE. 
See  PRACTICE.     (3  Lansing,) 

AGENCY. 

See  PRINCIPAL  AND  AGENT.    (44  If.  Y.) 
INSURANCE.    (59  Barb.) 
ESTOPPEL.     (3  Lansing.} 
HUSBAND  AND  WIFE.  (Id.) 
MUNICIPAL  CORPORATIONS.  (Id.) 
USURY.   (Id.) 

AGENT. 

See  MORTGAGE.    (59  Barb.) 

AGREE. 

1.  If  one  party  to  a  contract  agrees  to 
pay  the  expense  of  a  specified  im- 
provement, "agree"  is  to  be  deemed 
the  word  of  both,  and  implies  au  un- 
dertaking by  the  other  parfy  to  make 
the  improvement.  (Baldwin  agt. 
Humphrey,  44  N.  Y.,  609.) 


AGREEMENT. 

1.  In  a  bargain  to  sell  real  estate,  where 
the  defendant,  the  owner,  said  to  the 
plaintiff1 — by  parol,    "I  give   you  the 
refusal  of  this  property  from  week  to 
week,  and  if  you  do  sell  it  during  that 
time,    you  can   have  the  deed  in  your 
men  name,    so   that  you  can  give   the 
deed  to  the  party  purchasing."     Plain- 
tiff was  to  sell  for  not  less  than  $30,000, 
and  defendant  was  to  give  him  if  so 
sold  for  his  services  $300.      Plaintiff 
sold  for  $31 ,500: 

Held,  that  this  was  an  agreement  con- 
cerning an  interest  in  lands,  and  not 
being  in  writing,  was  within  the  stat- 
ute of  frauds.  (Badenhop  agt.  Mo- 
Cahill,  ante,  192.; 

2.  P.  &  B.  being  copartners,  under  the 
firm  name  of  P  &  Co.,  held  the  title  to 
198  shares  of  the  stock  of  a  corpora- 
tion, in  which  C  &  W.  were  also  stock- 
holders.    P.  desiring  a  dissolution  and 
an  adjustment  of  the  firm  matters,  as- 
signed to  C.  his  interest  in  such  stock, 
C.  agreeing  to  take  legal  measures  to 
effect  a  settlement  of  the  partnership, 
and  ascertain  the  value  of  P.'s  interest 
in  such  stock.      As  a  consideration  for 
such  assignment,  and  to  continue  P.  as 
a  stockholder  and  director  of  the  com- 
pany. C.  transfered  to  him  ten  shares 
of  other  stock   owneji   by  him,   with 
an  agreement  that  pending  the  settle- 
ment with  B.  each  should  receive  the 
dividends  of  the  stock;  and  then  pro- 
viding for  the  disposition  of  the  stock — 
its  amount  being  ascertained — as  fol- 
lows :     If  it  exceeded  $1,000  over  and 
above  the   costs  and   expenses  of  its 
ascertainment,  the  surplus   to  remain 
for  future  disposal.     If  the  interest  was 
not  enough  to  cover  $1.000  and  costs, 
the  costs  were  to  be  paid,  and  the  bal- 
ance to  be  assigned  to  P.,  who  was  to 
reassign  to  C.  the  ten  shares.    If  P. 
had  no  interest  in  the  stock,  then  he 
was  to  reassign  the  said  ten  shares  to 
C.,  and  C.  was  to  pay  all  costs  and  ex- 
penses : 

Held,  1.  That  the  fair  construction  of 
the  agreement  was,  that  if  any  over- 
plus remained  from  the  interest  in  the 
198  shares,  after  defraying  the  costs  nf 
the  litigation  and  reimbursing  C.  for 
the  ten  shares  assigned  to  P.,  it  was  in 
some  manner  to  be  divided  between, 
them.  2.  That  the  assignment  was  a 
valid  transfer  to  C.  of  P.'s  interest  in 
the  198  shares  of  stock  :  and  that  as  the 
defeasance  showed  it  was  transferred 
to  enable  C.  to  ascertain  the  extent  of 
that  interest,  and  if  found  to  be  of  any 
value,  the  same  was  to  be  disposed  of 
between  them,  C.  had  au  interest  m 
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each  stock.  3.  That  by  the  assignment 
C.  became  a  trustee, "coupled  witli  an 
interest,  for  whatever  should  be  ad- 
judged to  belong  to  P.  as  a  member  of 
the  firm  of  P.  &  Co. ;  and  as  such,  he 
had  the  legal  title;  and  being  inter- 
ested, that  P.  could  not  settle  and  ad- 
just the  affairs  of  the  partnership  with- 
out C.'s  assent.  4.  That  in  the  ab- 
sence of  any  evidence  of  delay  or 
violation  of  agreement  by  C.,  or 
showing  that  he  was  not  endeavor- 
ing by  proper  means  to  ascertain  the 
interest  of  P.  in  the  198  shares  of  stock, 
an  action  could  not  be  maintained  by 
P.  against  C.  to  compel  a  realignment 
by  the  latter  to  the  former,  of  the 
plaintiff's  interest  in  the  198  shares  of 
Block,  on  the  ground  that  it  was  a  trust 
in  the  hands  of  the  defendant,  for  a 
specific  purpose,  which  purpose  had 
been  accomplished,  or  if  not,  which 
purpose  had  been  revoked ;  be- 
cause, (1.)  There  was  no  such  fraud 
established  as  would  justify  the  setting 
aside  of  the  assignment,  or  declaring 
it  void.  (2.)  Because  C.  having  as- 
sumed responsibility,  incurred  costs 
and  performed  services,  had  such  an 
interest  that  P.  could  not  revoke  the 
assignment,  settle  the  copartnerhip 
matters,  and  determine  what  interest 
be  had  as  such  partner,  in  the  198 
shares  of  stock,  without  the  assent 
of  C.  (3.)  Because,  if  C.  had  no  in- 
terest, even,  and  if  the  power  of  rev- 
ocation did  exist,  actions  having  been 
commenced  by  and  against  him,  in  re- 
lation to  the  matter,  P.  could  not  re- 
yoke  the  assignment,  without  tender- 
ing an  indemnity  against  such  actions, 
for  all  costs  and  damages,  as  well  as 
tendering  a  reassignment  of  the  ten 
shares.  (Paries  agt.  Comstock,  59  Barb. 
16.) 

3.  By  an  agreement  for  the  sale  and 
purchase  of    real  estate,   the  vendor 
covenanted   to    sell    and    convey  the 
same  as  soon  as  the   purchaser   "  se- 
cures the   payment  of  the"   purchase 
price : 

Held,  that  the  word  "  secures"  was  used 
in  its  popular  signification,  and  that 
signification  was  not  equivalent  to 
payment  in  money,  but  implied  some- 
thing given  and  received,  by  means 
of  which  payment  might  at  some 
future  time  be  procured  or  compelled. 
That  it  implied  a  term  of  credit;  but 
how  long  that  credit  was  to  be,  or 
what  security  should  be  given,  was 
left  unprovided  for.  (Foot  agt.  Webb, 
50  Barb.,  38.) 

4.  Where  the  object  of  a  contract  is  to 
relieve  a  party  undertaking  to  perform 


a  duty  from  some  of  the  obligations 
and  liabilities  which  the  law  imposes 
upon  him  in  the  absence  of  any  ex- 
press stipulation,  it  is  to  be  construed 
in  reference  to  that  object  and  pur- 
pose. (Keeney  agt.  The  Grand  Trunk 
Railway  Go.,  59  Barb.,  104.) 

5.  General    expressions    exempting    a 
party  from  liability  on  accouat  of  1n- 
jnries  to    property   committed   to  his 
charge,  should  never  be  held  to  apply 
to  injuries  arising  from  the  wrongful 
acts  of  the  party  undertaking,  unless  it 
is  expressly  so  stipulated.     (Id.) 

6.  By  an  agreement  for  the  sale  and  pur- 
chase of  real  estate,  the  vendor  agreed 
to  sell   and  convey  the  premises  "in 
consideration  of  the  sum  of  $700,' '  and 
the  agreement  was  signed  and  sealed 
by  both  parties : 

Held,  that  this  was  a  sufficient  statement 
of  the  consideration  to  satisfy  the 
statute  of  frauds.  (Foot  agt.  Webb.  59 
Barb.,  38.) 

7.  The  owner  of    a  lot  of  land,   by  a 
written    agreement,    covenanted    ''  to 
sell    and    convey    all    that    piece    or 
parcel  of  land  situated  on  the  corner 
of  the  public  green,  now  occupied  as  a 
store,"  to  the  plaintiff,    "  in  considera- 
tion of  the  sutn  of  seven  hundred  dol- 
lars.    To  be  conveyed  as  soon  as  the 
party  of  the  second  part  (the  plaintiff) 
secures  the  payment  of  the  same  : 

Held,  that  the  agreement  was  void  for 
uncertainty,  because  it  did  not  fix  the 
term  of  credit,  nor  the  kind  or  nature 
of  the  security  to  be  given  for  the  pur- 
chase money,  and  there  was  notbing- 
to  show  that  any  part  of  such  agree- 
ment rested  in  parol.  (Id.) 

8.  Held,  also,  that  in  an  action  for  a  spe 
cific  performance  of  the  contract,  the 
question  to  be  decided  was  not  whether 
a  reasonable  credit  had  already  been 
given,    and    whether     the     purchase 
money  was  not  now  due  and  payable, 
but  whether  the  contract  was  valid 
when  made.     (Id.) 

See  ATTORNEY.    (Id.) 

RAILROAD  COMPANIES.  (Id.) 
CONTRACT.    ( 3  Lansing.) 
CONTRACT   FOR   SALE  OF  LANDS. 

(Id.) 
EVIDENCE.    (Id.) 

ALBANY     AND     SUSQUEHAJsNA 
RAILROAD. 

See  TOWN  RAILROAD  COMMISSIONERS. 
(3  Lansing.) 


510 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


ALLEY. 
See  DEED.    (59  Barb. ) 

ALTERATION. 

1.  A  material  alteration  made  by  the 
payee  in  the  tenor  and  effect  of  a 
promissory  note,  vitiates  and  destroys 
it  in  the  hands  of  his  transferee  after 
maturity ;  and  the  latter  cannot  re- 
cover upon  it,  or  upon  the  original 
consideration  thereof.  (Kennedy  agt. 
Crandell,  3  Lansiny,  1.) 

ALTERATION  OF  INSTRUMENTS. 

1.  It  is  not  every  alteration  that  will  des- 
troy an  instrument.  In  order  to  pro- 
duce that  effect,  the  alteration  must  he 
material.  (Flint  agt.  Craig,  59  Barb.. 
319.) 

?.  The  general  rule  is  that  any  alteration 
which  in  any  event  may  alter  the 
promissor's  liability  is  material,  and 
vitiating,  if  made  without  his  consent 
at  the  time,  or  approval  afterwards : 
otherwise  not.  (Id.) 

See  PKOMISSORY  NOTES.     (Id.) 

AMENDMENTS. 

1.  If  it  becomes  necessary  for  a  plainiff 
to  amend  his  complaint,  in  order  that 
it  may  appear  upon  its  face,  more 
clearly  and  specifically,  by  whom  the 
service  for  which  the  action  was 
brought  was  in  fact  performed,  it  may 
be  amended  upon  the  trial,  or  after  the 
trial,  to  conform  to  the  proof.  (Osborn 
agt.  Nelson,  59  Barb.,  375.) 

See  CORPORATION.    (Id.) 
PLEADING.     (3  Lansing.) 

ANCIENT  DEED. 

See  EVIDENCE.    (45  &.  T.) 

ANIMALS. 

1.  The   provisions  of   the  act  of   1867, 
chap.  814,  as  to  the  seizure  of  animals 
running  at  large   in  the   public  high- 
ways,   are   constitutional   and    valid. 
(Campbell  agt.  Evans,  45  N.  Y.t  356  J 

2.  It  is  no  objection  to  the  proceedings  to 
be  instituted   under  the-  act,  that  per- 
sonal   notice  to  the  owner  or  other 
claimant  of  the  property  is  not  made 
necessary  by  tie  act,   or  essential  to 
the  jurisdiction  of  the  magistrates,  or 
that  such  proceedings  are  to  some  ex- 
tent summary.     (Id.) 


ANOTHER  ACTION  PENDING. 
See  DEFENSE.     (44  N.  Y.) 
ANSWER. 

See  PLEADINGS.     (44  N.  Y.) 

1.  Where,  in   an   action  brought  to  re- 
cover dower,  the  defense  is  that  the 
premises  have  been  sold  for  taxes,  and 
the   defendant  claims    under  the  tax 
sales,  and  a  lease  or  conveyance  there- 
of   from  the  corporation,  the  answer 
must  aver  the  various  matters  which 
it  will   be  necessary  for  the  defendant 
to  prove,  to  establish   the  validity  of 
the  lease  ;  otherwise  it  will  be  bad,  on 
demurrer.   (Nicoll  agt.  Fash.  59  Barb., 
275.) 

2.  Where,  conceding  the  truth  of  an  an- 
swer, the  defendant  would  not  be  en- 
titled to  judgment,  because  other  facts, 
not  averred,  would  need  to  be  proven, 
to  establish  the  defense,  the  omission 
to  plead   those  facts  will   prevent  his 
giving    evidence    to     support    them. 
Hence,  the  answer  is  defective.    (Id.) 

3.  Where,  a   defendant,  in  his  answer. 
States  several  defenses  separately,  and 
numbers  them,  thus  showing  that  he 
meant  to  plead  them  as  separate  and 
distinct  defenses,  he  cannot  afterwards 
be  allowed  to  assert  that  they  are  not 
so,  and  that  a  portion  of  the  answer 
demurred  to  is  merely  introductory  to 
another  clause  not  demurred  to.     (Id.) 

See  PLEADING.     (Id. ) 
PRACTICE.    (Id.) 

ANTE-NUPTIAL  CONTRACT. 

See  TRUSTS  AND  TRUSTEES.    (45  JV.  Y.) 

APPEAL. 

1.  Under  the  provision  of   the  present 
constitution,  no  judge  shall  sit  at  general 
term,   in    review  of  his    own    decision. 
(Pistor  agt.  Brundutt,  ante,  5.) 

2.  A  justice  of  the  supreme  court  sitting 
at  general  term,  who  made  the  order 
appealed  from  at  special  term,  is  in- 
competent to  sit  upon    a   review  of 
the  order  upon  its  merits,  or  take  part  in 
determining  whether    the   order  was 
appealable  to  the  general  term.     (Id.) 

3.  Appearing,  by  the  appellant,  at  general 
term,  and  resisting  the  reversal  of  the 
order  of  the  special  term  sustaining  his 
demurrer  to  tne  answer  of  the  respon- 
dent, is  not  a  waiver  of  the  appellant's 
appeal  from  the  order  of   the  special 
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term  setting  aside  plaintiff's  judgment. 
Sustaining  the  demurrer  was  a  pro- 
ceeding having  no  connection  with  or 
dependence  upon  that  order.  (Id.) 

4.  Where  it  mnst  be  assnmed  that  the 
general    term    only  entertained    and 
passed  upon  the  question  whether  the 
appellant  had  waived    his  appeal,    as 
that  was  the  only  question  the  court, 
as  constituted,  were  authorzed  to  de- 
termine— the    justice  who    made  the 
order  at  special  term  being  authorized 
to  ait  upon  that  question — and  buying 
erred  in  determining  that  he  had,  the 
order  dismissing  the   appeal  must  be 
reversed   with  costs,   and    the  appeal 
heard  by  a  general  term  authorized  to 
hear  and  determine  it.    (Id.) 

5.  Where  there  ia  conflicting  testimony 
npon  a  question  of  fact  as  to  the  alleged 
breach  of  warranty  on  the  sale  of  an 
article  of  personal  property,  the  find- 
ing of  the  court  below  upon  that  point 
cannot  be  reviewed  on  appeal.    (Payne 
agt.  Tracy,  ante,  95J 

€.  No  appeal  lies  to  this  court  from  a 
judgment  entered  in  the  court  below 
upon  a  remittitur  from  this  court.  (  Wil- 
kins  agt.  Earle,  ante,  255. ) 

7.  The  remittitur  controls  the  court  below, 
and  a  judgment  in  pursuance  of  it  can- 
not be  said  to  be  an  actual  determin- 
ation.   (Id.) 

8.  And  it  makes  no  difference  that  the 
judgment  in  the  remittitur  was  first  en- 
tered at  special  term,  and  that  judg- 
ment affirmed  at  general  term,  or  there 
affirmed  in  part  and  reversed  in  part. 
The    remittitur  is  equally  controlling 
upon  both  branches  of  the  court.    (Id.) 

'9.  On  filing  the  remittitur  regularly  in  the 
court  below  and  entering  judgment 
thereon  in  conformity  thereto,  the  de- 
fendants tried  the  experiment  of  ap- 
pealing therefrom  to  this  court,  where 
the  appeal  was  dismissed  with  costs. 
(Id.) 

10.  The  practice  of  disposing  of  appeals 
in  this  court,  for  want  of  prosecution 
is  as  follows:  If  the  appellant  fails 
to  serve  hid  case,  or  to  have  it  settled, 
or  filed,  within  the  time  prescribed  by 
the  rules,  the  respondent  should  apply, 
on  notice,  to  the  special  term,  to  have 
the  case  declared  abandoned.  He 
should  then  apply  for  an  order  to  put 
the  case  on  the  general  term  calendar  ; 
and  on  an  affidavit  of  the  non-service 
of  the  appeal  papers,  and  on  notice 
to  the  appellant  for  the  earliest,  mo- 
tion day  in  term,  move  to  strike  the 
cause  from  the  calendar  and  for  judg- 


ment of   affirmance.      (Carraher  agt. 
Carraher,  ante,  458.) 

11.  An  order  setting  aside  an  attachment 
is  appealable  to  this  court.    (  Yates  agt. 
North,  44  N.  Y.,  271.) 

See  FINDINGS  OF    FACT  AND  CONCLU- 
SIONS OF  LAW.     (14N.Y.) 
PRACTICE.    (Id.) 
JURISDICTION.    (45  N.  Y.) 
PRACTICE     (Id.) 
WRIT  OF  ERROR.    (Id.) 
PRACTICE.    (59  Barb.) 

12.  All    such  facts  as  might  legally  be 
established  by  the  evidence,  and  are 
necessary  to  support  the  judgment,  are 
to  be  assumed,  on  appeal  to  have  been 
found  in  conformity  with  the  judgment 
directed  ;  when  there  is  nothing  in  the 
conclusions   in   conflict   with   the   as- 
sumption     (S/ieridan  agt.  Andrews,  3 
Lansing,  129.) 

13.  When   a  finding  by  the  court  ad- 
•  versely  to  a  fact  claimed  by  the  un- 
successful parry,  is  necessary  to  sup- 
port the  judgment,  and  the  evidence 
warrants  it,  such  adverse  finding  will 
be  presumed.     (  Whitaker  agt.    Chap- 
man, 3  Lansing,  155.) 

14.  Whether    the    appellate    court  will 
consider  a  finding  of  law  inserted  by 
the   referee    in  settling  the  case,  and 
not  in    his    original    findings — Quere. 
(JSrickson  agt.  Quinn,  3  Lansing,  299.) 

15.  When  the    ruling  may    have  been 
made,   and   probably    was   intimated, 
during  the  trial,  it  should  be  assumed 
that  such  was  the  fact,  where  the  re- 
feree states  in  settling  the  case,  that 
he  made  such  ruling,  and  that  excep- 
tion was  taken  thereto.     (Id.) 

16.  Where   the  ruling    is   substantially 
stated  in  the  referee's  findings  and  con- 
clusions of  law,  and  the  case  shows  an 
exception  to  the  ruling  as  to  the  law, 
the  question  upon  the  finding  fairly 
arises.    (Id.) 

See  CONTRACT.    (Id.) 
PLEADING.    (Id. ) 

ARCHITECTS'  CERTIFICATE. 
-See  CONTRACT.    (452V.  Y.) 
ARREST. 

1.  Where  one  partner,  procures,  by 
false  and  fraudulent  representations, 
an  indorsement,  without  the  knowledge 
of  the  other  partner,  but  such  repre- 
sentations were  professedly  made  on 
behalf  of  the  firm,  and  the  indorse- 
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ment  which  was  procured  by  their 
means,  was  made  on  the  obligation  of 
the  fivm,  and  the  firm  had  the  benefit 
of  it  in  its  business,  both  partners  may 
be  arrested  for  the  fraud.  (Sherman 
agt.  Smith,  ante,  198.) 

2.  The  granting  of  an  order  of  arrest  is 
a  matter  of  discretion  for    the  jndge 
granting  the  same.     And  that  discre- 
tion may  be  reviewed,  on  motion  at  spe- 
cial term  to  vacate  the  order  of  arrest, 

or  to  reduce  the  amount  of  bail,  by 
another  judge.  (Knickerbocker  Life, 
Ins.  Co.  agt.  Ecclesine  ante,  201  ) 

3.  Whenever  a    corporation  is  entitled 
to  maintain  an    action    of    libel,    in 
the  cases  specified,  it  may  also    pro- 
cure an    order  for  the  arrest  of    the 
defendant  under  §  179  of  the  Code,  as 
a  provisional   remedy  in  that  action. 
In   such    case   the  word    ''character" 
contained  in  sub.  1  of  $  179,  must  be 
construed  to  mean  "  business  charac- 
ter."    (Id.} 

4.  Where  a  defendant  is  arrested  and  in 
the  custody  of  the  sheriff,   at  the  time 
of  entry  of  judgment  against  him,  and 
within  about  a  month  afterwards  gives 
an  undertaking  with  bail  and  is  there- 
by discharged  from  arrest,   but  is  not 
actually  charged  in  execution   against 
liis  person,  upon  the  judgment,   until 
some  seven  months  after  the   entry  of 
judgment — no  supercedeas  having  been 
obtained   from  the  court  discharging 
the  defendant — his  bail  are  liable  in  an 
action  on  the  undertaking.     (Bostwick 
agt.  Wildey,  ante.  245.) 

ARREST  AND  BAIL. 

See  SHERIFF.     (44  N.  T.) 
PLEADING.    (Id.) 

1.  Under  the  Code,  an  order   of  arres 
may  be    obtained  in    two    classes  of 
cases:  in  those  where  the  cause  of  ac- 
tion is  identical  with  the  cause  of  ar- 
re«t,  and   in  thos.e  where  facts  dehors 
the  cause  of  action  constitute  the  cause 
of  arrest.     In  the  latter  class  of  cases, 
unless  an  order  of  arrest  is  obtained 
before  judgment,  no  ca  sa.  can  issue; 
but  if  such  order  of  arrest  be  obtained, 
and  the  defendant  omits  to  move  to  set 
it  aside,  or  fails  in  a  motion  so  to  do, 
he  is  concluded,  after  judgment,  from 
questioning  the  right  to  an  execution 
against    his     person.       (Elwood    agt. 
Gardner,  45  N.  T.,  349.) 

2.  In   the    former  class,  the   defendant 
may  contest  the  right  to  arrest  upon  a 
preliminary  motion  to  set  aside   the 
order,  or  contest  the  alleged  cause  of 
action  upon  the  trial  itself,  and  if  at 


the  trial  the  plaintiff  is  permitted  to 
abandon  his  cause  of  action  as  alleged, 
and  to  recover  upon  contract  merely, 
he  is  not  entitled  to  execution  against 
the  person  on  his  judgment.  (Id.) 

3.  In  an  action  brought  by  the  plaintiff 
to  recover  damages  sustained   by  him 
in  consequence  of  the  false  and  fraud- 
ulent representations  of  the  defendant, 
his  indorser,   as   to  the  solvency  of  a 
maker,  by  which   he   was   induced  to 
accept  a  note  with  defendant's  indorse- 
ment, an  order  of  arrest  was  obtained 
upon   an     affidavit  setting    forth   the 
same    facts    as   the   complaint.      The- 
plaintiff,  having  at  the  trial  abandoned 
his  action  for  the  fraud,  and    taken 
judgment  against  the  defendant  as  in- 
doiser  merely,  issued  execution  against 
the  person : 

Held,  that  the  defendant  had  •  a  right, 
thoutrh  failing  to  set  aside  the  order  of 
arrest  before  judgment,  to  have  vacated 
the  execution  issued  against  his  per- 
son. (Id.) 

4.  Where  a  third  person,  under  the  197th 
section   of  the  Code,   deposits   money 
with   the  sheriff,  in  order  that  the  de- 
fendant  niay  be  released  from  arrest, 
if  the  plaintiff  obtains  judgment  before 
bail   have  justified,  he  becomes  abso- 
lutely entitled  to  an  application  of  the 
money  to  the  satisfaction  of  his  judg- 
ment.     But  the  claim  of  a  plaintiff, 
thus  seeking  to  have  the  property  of  a 
third  person  applied  to  the  satisfaction 
of  the  defendant's  debt,  is  strictissimi 

juris.  It  should  be  clearly  established 
by  proofs,  and  no  intendments  will  be 
indulged  in  its  favor  (Commercial 
Warelmtsf  Company  agt.  Graber,  45- 
N.  T.,  393.) 

5.  Accordingly,  where,   after  bail  have 
been   accepted  by  the  deputy  sheriff,, 
and,  at  the   request  of  the  deputy,  a 
third  person  deposits  in  his  hand's  a 
sum    of   money  as    security  to    such 
deputy  that  the  sureties  will  justify  or 
the  defeneant  surrender  himself : 

Held,  that  the  plaintiff  could  not  have 
money  so  deposited  applied  to  his 
judgment,  (Id.) 

ASSAULT  AND  BATTERY. 

1.  In  an  action  to  recover  damages  for 
an  assault  and  battery,  where^the  de- 
fense is  that  the  plaintiff  committed1 
the  first  assault,  and  that  the  defen- 
dant acted  wholly  in  self-defense,, 
and  the  evidence  on  the  part  of  the- 
defendant  justifies  the  finding  of  the 
referee,  that  the  defendant  acted  in 
self  defense: 
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Held,  that  it  was  for  the  referee  to  deter- 
mine whether  there  was  an  excess  of 
force  on  the  part  of  the  defendant,  and 
he  having  found  that  there  was  not, 
this  court  must  assume  there  was  none. 
(Murphy  agt.  Dart,  ante,  31 .) 

2.  Evidence   on  the  part  of  the  defen- 
dant of  previous   threats  made  by  the 
plaintiff,   that  he  would  whip  the  de- 
fendant,  in   connection   with  proof  of 
previous  difficulties  between   the  part- 
ies,  was    admissible  on    the    ground 
that  it  would  aid  the  referee  in  ascer- 
taining who    was   the    probable    ag- 
gressor on  the  occasion  of  the  affray. 
(Id.) 

3.  A  witness  has  the  right  to  explain 
why  he   was   arrested   for  the  crime 
which    he   admitted    was  imputed   to 
him  ;  and  if  this  explanation  involves 
conversations    with    third    persons,   he 
has  a  right  to  have  such  conversations 
received  in  evidence.    (Id.) 

4.  In  an   action   of  assault  and  lattery, 
evidence  of  acts  done  or  words  spoken 
by  the  plaintiff,  long  before  the  cause  of 
action  arose,  is   iuadmissable  for  the 
purpose  of  showing  provocation   and 
mitigating  the  damages ;   yet,  where 
such  acts  or  words  are  a  portion  of  a 
series  of  provocations,   frequently    re- 
peated and  continued  down  to  the  time  of 
the  assault,  they  may  be  proven.    (Ste'l- 
lar  agt.  Nellis,  ante,  163.) 


ASSESSMENT 

1.  An  unpaid  assessment,  for  street  im- 
provements (in  the  city  of  Brooklyn), 
against  one  who  was  the  owner  at  the 
time  the  proceedings  were  commenced, 
is,  prima  facie,  valid  and  a  lien,  al- 
though  such   assessments  are  required 
to  be  made   "  to  the  owner  or  occu- 
pant "  and  a  change  of  ownership  oc- 
curred, but  of  which  the  assessors  had 
no  notice,  prior  to  confirmation  of  the 
assessment.      (Moranqe  aet.  Mix,   44 
W.r.,315.) 

2.  Since  the  act  of   1855  (Laws  1855, 
chap.  427),  upon   return  by  the  town 
collector  of  a  tax,  laid  upon   real  es- 
tate,  uncollected  for  want  of  goods 
and    chattels  .of   which   to  make  the 
same,  the  land  is  to  be  classed  as  non- 
resident, as  to  such  unpaid   tax,  and 
all  proceedings  for  the  collection  there- 
of must  thereafter  be  had  as  if  it  was 
the  land  of  a  non-resident,  pursuant  to 
that  act.      (Newman  agt.   Supervisors 
of  Livingston  County,  45  N.Y.,  6/6.) 

3.  Where  tbe  board  of  supervisors  as- 
sume to  add  the  amount  of  a  tax    so 
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returned  to  the  asseessment  roll  of 
residents,  and  thus  charge  it  upon  one 
who  has  succeeded  to  the  occupation 
of  the  land  assessed,  their  action  is 
without  jurisdiction  and  void,  and  the 
tax  thus  laid  against  him  is  illegal. 
(Id.} 

4.  If  such  illegal  tax  is  collected  a:id 
paid   into  the  treasury  of  the  county, 
an   action   as  for  money  had  and  re- 
ceived will   lie  against  the  county  for 
its  recovery.     (Id.) 

5.  The  money  having  come  to  the  treas- 
ury of  the  county  by  the  wrongful  act 
and  with  the  knowledge  of  its  officers, 
no  demand   is  necessary   before  suit, 
nor  is  it  necessary  to  present  the  claim 
therefor  to  the  board  of  supervisors  for 
audit  and  allowance.    (Id.) 

6.  The  action  of  a  board  of  supervisors, 
in  issuing  a  warrant  for  the  collection 
of  taxes,  is  not  the  act  of  the  several 
members,  as  supervisors  of  the  towns 
respectively,  but  the  corporate  act  of 
the  county.     (Id.) 

7.  Where  lands    owned    by  a  city  in 
fee,  to  be   held  for  the  purpose   of  a 
public  park,  are  taken  for  the  purpose- 
of  widening  public  streets,  under  an 
act  of  the  legislature  (Laws  1869,  ch. 
700,  p.  1658).  providing  for  an  assess- 
ment and  payment  of  the  damages  sus- 
tained by  the   owners  of  lands  taken 
for  such   improvement,  the  city  is  en- 
titled to  compensation  for  the  land  so 
taken.     (Matter  of  Ninth   Avenue  and 
Fifteenth  street,  45  2V.  F.,  729.) 

8.  It  cannot   be  held,   as  matter  of  law, 
that  the   lands  embraced  in  a  park  are 
of  no  more  value  to  the  city  than  the 
same  lands  when  devoted  to  the  pub- 
lic nse  as  streets,  and  an  award  of  the 
damages    sustained   by  the    city,    by 
reason   of   such    conversion   of   park 
lands  into  streets,  having  been   con- 
firmed by  the  Supreme   Court,  in  the 
absence  of  any  legal  error,  is  concha- 
sive.     (Id.} 

9.  Where,  upon  the  non-payment  by  the 
plaintiff  of  a  tax  assessed  against  him,, 
proceedings  in  the  nature  of  proceed 
ings  supplementary  to  execution  were 
instituted   by  the   supervisor   of  the 
town,  before  the  county  judge,  to  com 
pel  the  plaintiff  to  pay  such  tax,  pur- 
suant to  the  statute  of  1867,  (Laws  of 
1867,  ch.  361,)  under  which  the  plain- 
tiff was  required,  by  an  order  of  the 
county  judge  forthwith  to  pay  to  the 
county  treasurer  the  tax  as  assessed 
and  levied,  with  costs,  and  an  execu- 
tion was  directed  to  be  issued  therefor, 
to  the  sheriff;  whereupon  the  plaintiff, 
on  being  served  with  a  copy  of  the 
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order,  paid  such  amount  to  the  county 
treasurer : 

Held,  that  such  payment  was  not,  in 
any  just  or  legal  seuse,  a  voluntary 
payment  of  the  tax.  (Bailey  agt. 
Buell,  59  Barb.,  158.) 

10.  Held,  also,  that  if  the  assessment  was 
illegal  and  unauthorized,  there  could 
be  no  question  but  that  the  plaintiff 
had  been  injured  by  it;  and  that  in  an 
action  brought  by  him  against  the  as- 
sessors, he    might    recover  back  the 
amount  he  had  been  compelled  to  pay 
by  reason  of  the  wrongful  assessment. 
(Id.) 

11.  When,  in  such  an  action,  it  is  claimed 
by  the  defendants   that  the   plaintiff 
was,  in  fact  and  in  law,  a  resident  of 
the  town,  and  liable  to  assessment  and 
taxation  there,  the  question  whether 
the  plaintiff  was  a  resident  of  the  town, 
at  the  time  the  assessment  was  made 
and  completed,  is  a  question   of  fact 
for  the  jury  to  determine  upon  all  the 
evidence ;   and  it  should  be  submitted 
to  them.    (Id.) 

12.  It  is,  under  such  circumstances,  proper 
for  the  judge  to  charge  thejury  that  they 
have  nothing  to  do  with  the  question 
whether  the  plaintiff  was  or  was  not 
liable  to  be  assessed  and  taxed  in  some 
other  town  or  place,  but  that  the  only 
question  for    them  to    determine  is, 
whether  he  became  a  resident  of  the 
town  where  he  was  assessed,  so  as  to 
warrant  the  assessors  in  assessing  him 
there.    (Id.) 

13.  If   assessors  undertake  to    assess  a 
person  for  personal  property,  who  is 
not  a  resident  of  their  town,    they 
render  themselves  liable,  in  an  action 
brought  by  the  party  wrongfully  as- 
sessed, for  the   damages   he  has  sus- 
etained  in  consequence  of  such  illegal 
assessment.     (Id.} 

14.  The  plaintiff  in  such  an  action  is  not 
bound  to  show  that  he  is  a  taxable  in- 
habitant of  some  other  town  or  place, 
in   order    to  maintain  it;    nor   could 
the  contrary   be  shown  by  way  of 
defense.    It  is  enough  tor  him  to  show, 
in  such  a  case,  that  he  was  not  a  res- 
ident, and  the  assessors  had  no  juris- 
diction over  him.    (Id.) 

ASSESSMENTS  FOR  STREETS — See  NEW 
YORK.  (CITY  OF.)    (Id.) 
PI.ANK-ROAD  AND  TURNPIKES.     (3 

Laming. ) 

SUPERVISORS.    (Id.) 
TAXES  AND  ASSESSMENTS.    (Id.) 


ASSESSMENT     FOR     LOCAL '  IM- 
PROVEMENTS. 

1.  It  is  provided  by  the  charter  of  the 
village  of  Dunkirk,  "that  whenever 
the  board  of  trustees  may  deem  it 
necessary  to  make  or  repair  any  side- 
walk or  gutter  in  said  village,  they 
shall  give  notice  thereof  to  each  owner 
in  front  of  whose  premises  such  side- 
walk, &c.,  are  required  to  be  made  or 
repaired,  requiring  each  of  such  own- 
ers to  construct  or  repair,  &c.,  in  front 
of  their  premises  respectively,  in  such 
manner,  &c.,  as  said  board  shall  direct, 
to  be  specified  in  such  notice."  By  a 
further  provision  of  the  charter,  on 
neglect  or  refusal  of  any  owner  the 
board  is  authorized  to  cause  the  repairs 
to  be  made,  and  assess  the  expense 
upon  lots  in  front  of  which  the  work  is 
done ;  and  they  are  to  make  an  assess- 
ment roll,  writing  down  thereon  op- 
posite the  name  of  each  owner  a  des- 
cription of  the  property,  and  cause  it  to 
be  delivered  with  their  warrant  for 
collection  annexed,  to  the  village  col- 
lector, who  in  case  of  refusal  to  pay, 
is  to  levy  and  collect  by  distress  and 
sale  of  the  delinquent's  goods.  The 
trustees  directed  notice  to  repair  to  be 
given  to  the  owners  of  premises  In 
certain  contiguous  blocks,  two  of 
which  were  owned  and  occupied  by 
the  plaintiff ;  the  plaintiff  had  notice  to 
repair,  only  in  reference  to  a  part  of 
the  premises  designated  which  he  did 
not  own,  and  neglected  to  make  any 
repairs ;  he  was  assessed  upon  the  roll 
for  the  same  propery  with  respect  to 
which  he  had  been  notified,  and  a  levy 
under  the  trustees'  warrant  was  made 
upon  his  goods,  which  were  sold.  In 
an  action  against  the  village  to  recover 
for  the  property : 

Held,  that  the  trustees  acted  without 
jurisdiction  in  issuing  the  warrant 
against  the  plaintiff's  property,  and 
that  the  defendant  was  therefore  liable. 
(  Williams  agt.  The  Village  of  Dunkirk, 
3  Lansing,  44.) 

2.  And  it  seems,  the  warrant  being  reg- 
ular on   its  face,  that  no  action   lay 
against  the  collector  for  his  proceedings 
'under  it.     (Id.) 

3.  It  seems  also,  that  if  the  plaintiff  had 
been   churged   with    notice   to  repair 
respecting  his  own  property,  the  sale 
would  have  been  lawful  notwithstand- 
ing the  misdescriptipn  upon  the  roll. 
And  that  such  misdescription  did  not 
affect  the  validity  of  the  tax,  but  was 
important  only  with  reference  to  Bale 
of  the  land  itself.    (Id.) 

4.  Held,  further,  that  in  the  absense  of 
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proof  of  aa  to  what  property  Ihe  notice 
given  plaintiff  applied  to,  the  presump- 
tion was,  that  the  notice  was  given 
with  respect  to  the  same  property  set 
down  to  him  upon  the  roll.  (Id.) 

ASSESSORS. 

Set  SUPERVISORS.     ( 3  Lansing. ) 
TAXES  AND  ASSESSMENTS.    (Id.) 

ASSIGNEE  OF  MORTGAGES. 

1.  The  assignee  of  a   mortgage  takes, 
subject  to  equities  against  it  in  favor 
of  the  mortgagor  ;   but  not,  it  seems, 
subject  to  Intent  equities  in  favor  of  the 
mortgagor's  creditors.  (Hovey  agt.  Hill. 
3  Lansing,  168.) 

2.  But  it  is  otherwise  when  the  assignee 
takes  with  knowledge  of  such  equities, 
and  without  paying  value.     (Id.) 

See  Lis  PENDENS.    (Id.) 

ASSIGNMENT. 

1.  An  assignmeat  for  the  benefit  of  cred- 
itors is    not    rendered    fraudulent    in 
law  by  the  mere  fact,  that  the  nominal 
value  of  the   assets  appears    by  the 
schedules  to  somewhat  exceed  the  in- 
debtedness.      Their  value    must    be 
clearly,  and  to  a  large  amount,  in  ex- 
cess of  the  liabilities.     (Livermore  agt. 
Northrup,  44  N.  Y.,  107.) 

2.  A  debt  is  not  fictitious  because  the 
statute  of  frauds,  if  interposed,  would 
prevent  its  enforcement.     The  debtor 
is  under  no  legal  or  moral  obligation 
to  set  up  that  defenre,  but  may  do  so 
or  not  at  his  option.     (Id.) 

3.  The  fact    that  a    failing  debtor   has 
made  conveyances  without  consider- 
ation, or  committed  other  frauds,  prior 
to  his  general   assignment,   does   not 
render  that  assignment  void  as  matter 
of  law.  These  are  circumstances  for  the 
consideration  of  the  jury,  but  are  not 
conclusive  of  fraudulent  intent.     (Id.) 

4.  A  bill  of  sale,  though  absolute  upon 
its  face,   may  be  shown  by_  parol  evi- 
dence to  have  been   given  in  trust  for 
creditors        (Britton  agt.  Lorenz.    45 
JT.  Y.,  51.) 

5.  The  provisions  of  chap.  348,  of  Laws 
of  1860,   apply  to  instruments  which, 
though  absolute  upon   their   face,  are 
in  fact  made  in  trust  for  creditors,  and 
such  instruments,  when  not  properly 
acknowlecged,  as  by  that  act  required, 
are  void.     (Id.) 

6.  A  transfer  of  stock,  absolute  and  uncon- 


ditional in  its  terms,  expressing  a  con- 
sideration, and  vesting  in  the  assignee 
a  complete  and  perfect  title  to  the  in- 
terest of  tne  assignor  in  such  stock,  and 
a  written  memorandum  of  the  transac- 
tion of  the  same  date,  signed  by  the 
same  parties  and  a  third  person  as 
surety  for  the  assignee,  executed  and 
delivered  at  the  same  interview  and 
in  response  to  a  demand  of  the  assignor, 
for  a  memorandum  of  the  transaction, 
must  be  regarded  as  delivered  at  one 
and  the  same  time,  for  the  same  pur- 
pose, and  should  be  deemed  different 
parts  of  the  same  instrument,  and  con- 
strued together.  (Parks  agt.  C&mstock. 
59  Sarb.,  16.) 

7.  And  such  memorandum,  being  a  part 
of  the  assignment,  and  the  two  one  in- 
strument, a  seal  to  each  is  unnecessary; 
one  seal  will   suffice  for  both.     If   a 
separate     instrument,    and     executed 
even  after  the  assignment,   it  would 
operate   as    a  defeasance,   in    equity, 
and,  (since  the  Code,)  at  law,  though 
not  under  seal.     (Id.) 

8.  As  one  instrument  with  the    assign- 
ment,  such    a   memorandum    is  suffi- 
ciently stamped  by  placing  the  proper 
stamp  upon  the  assignment ;  as  a  sep- 
arate   instrument,    a    stamp    may   be 
affixed  to  it  and  cancelled  on  the  trial. 
(Id.) 

9.  Such  a  memorandum  is  not  inoper- 
ative as  a  defeasance  because  executed 
by  the  assignee  together  with  a  third 
party ;  where  it  contains  two  parts — 
one  defining  the  object  and  the  pur- 
pose of  the  assignment,  and  the  other 
covenanting  to  indemnify  against  costa 
— and  the  third  party  is  only  a  surety 
for  the  performance  of  the  covenant  of 
indemnity.     (Id.) 

Of  bond  and  mortgage — See  GUARDIAN. 

(Id.) 

Of  a  mortgage— See  MORTGAGE.    ( Id.) 
See  AGREEMENT.     (Id.) 

ASSIGNOR  AND  ASSIGNEE. 

1.  The  assignee  of  a  vendor's  interest  in 
a  contract  for  the  sale  of  real  estate, 
which  contract  provides  for  an  insur- 
ance by  the  vendee  for  ihe  benefit  of 
such  vendor,  is  equitably  entitled  to 
the  moneys  due  upon  an  insurance 
effected  bv  such  vendee  in  his  own 
name  ;  ana1  where  the  insurer  has  no- 
tice of  tuch  assignment,  it  is  liable  to 
such  assignee,  to  the  extent  of  his  in- 
terest, not  exceeding  the  amount  due 
upon  the  policy  although  it  has,  after 
such  notice,  actually  paid  that  amount 
to  the  vendee.  (Cromwell  agt.  Tha 
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Brooklyn  Fire  Insurance  Co..  44  N.  Y., 
42.) 

2.  The  fact  that  the  policy  of  insurance, 
by  its  terms  is  not  assignable  without 
consent  of  the  insurer,  is  not  material 
because  the  liability   is   not   founded 
upon    an   assignment    of  the    policy, 
but  upon  the  equitable  lien  of  the  ven- 
dor, the  insurer  being,  after  notice,  a 
trustee  of  the   tnud    for   his   benefit. 
(Id.) 

3.  As  against  a  grantee  of  real  estate, 
subject  to  a    prior  mortgage,    an  as- 
signee of  the  mortgage  can  enforce  it 
as  a  lien  to  the  full  amount  expressed 
therein,  although  he  purchased  it  with 
full   knowledge   that   but  one-half  of 
that  sum  was'actuollv  loaned  thereon, 
and  himself  paid  to  the  mortgagee  the 
like  sum  only  as  consideration  for  the 
assignment.     (Freeman  agt.  Auld,  44 
N.  Y.,  50.) 

4.  As  to  the  balance  of  the  amount  se- 
cured by  the  mortgage,  over  and  above 
the  sum  actually  loaned  or  paid  for  the 
assignment,    the     assignee     may    be 
deemed  a  trustee  for  the  mortgagor, 
who  is  entitled  to  it  as   unpaid   pur- 
chase-money ;  but  the  grantee   has  no 
interest  in  the   equities  existing  be- 
tween them.     (Id.) 

5.  An  assignee  of  one  of  the  parties  to 
an  illegal  contract  is  no  better  position 
than   the  party  himself,  when  the  il- 
legal consideration  appears  upon  the 
face  of  contract.     (Saratoga  Co.  Bank 
agt.  ,King,  44  N.  Y.,  87.) 

See  CAUSE  OF  ACTION.    (45  N.  Y.) 
CONTRACT.    ( Id. ) 
FORECLOSURE.    (Id.) 
STATUTES.    (Id.) 
VENDOR  AND  PURCHASER.    (Id). 
EYIDENCE.    (3  Lansing.) 

ASSUMPSIT. 

Set  PLEADING.    (3  Lansing.) 
ATTACHMENT. 

1.  Where  the  defendant  induces  the 
plaintiff  by  false  and  fraudulent  rep- 
resentations to  purchase  from  him, 
land  by  way  of  exchange — defendant 
paying  part  cash  and  the  said  land  in 
exchange,  for  the  plaintiff's  land  con- 
veyed to  him — an  action  by  the  plain- 
tiff, after  a  tender  of  reconveyance  of 
the  land  fraudulently  conveyed  to 
him,  and  for  the  agreed  price  thereof 
in  money,  is  an  action  in  tort,  and  does 
not  authorize  an  attachment  to  issue 
as  upon  a  contract  for  the  recovery 
of  money  only,  under  §  227  of  the 


Code.    (Grossman  agt.  Lindsley,  ante. 
107.) 

2.  Where  property  was  taken  possession 
of  nmier  an   attachment   which    wai 
afterwards  set   aside   for  irregularity 
and    the    same  property    was    subse 
quently  levied  upon  under  a  valid  at 
tachment  in  favor  of  a  third  person 
such  latter  attachment  and  levy,  may, 
in  an   action    against   the  wrongdoer 
for  the  first  illegal  taking,  be  sho^n 
in  mitigation  of  damages.     (Wehle.agt. 
ffaviland,  ante,  399.) 

3.  In  such    case,  according  to   the  uni- 
form  decisions    in    this    state,    a  de- 
fendant cannot  show  in   mitigation  of 
damages  a    subsequent  valid  process 
and   levy  in  his  own  favor,  although 
the    rule    seems    to  be    otherwise   in 
some  of  the  other  states.    (Id.) 

4.  Under  the  present  mode  of  pleading 
such    process    and    levy  in    favor  of 
a  third   person    must  be  pleaded  and 
cannot  be   given    in    evidence  under 
a  general  denial.     (Id.) 

5.  Wrongdoers  are  not  entitled  to  inter- 
est as  between  each  other.     (Id.) 

6.  In  actions  ex  delicto  it  is  in  the  dis- 
cretion of  the  jury  to  allow  interest  or 
not  on  the  value  of  the  property.    (Id.} 

See  DEFENSES.     (44  N.  Y.) 
PRACTICE.    (Id.) 

7.  In  this   state   a  title   acquired  under 
foreign    bankrupt  or  insolvent    pro- 
ceedings will  not  prevail  over  the  lien 
of  creditors  attaching  under  our  own 
laws  property  found  liere.   (Kelly  agt. 
Crapo,  45  N.'  Y.,  86.) 

8.  Accordingly,  where,   in  a  suit  com- 
menced  iu  this  state  against  foreign 
debtors,  citizens  of  Massachusetts,   a 
•warrant  of  attachment  had  been   is- 
sued,  and   upon  the  arrival  of  a  eea- 
going  vessel  at  the  port  of  New  York, 
such  debtors'  interest  in  the  ship  was 
seized  by  the  plaintiff,  as  sheriff,  under 
such   attachment,  and  the  defendants 
claimed  as  assignees  of  such  debtors, 
appointed  under  the  insolvency  laws 
of  Massachusetts  prior  to  the  issuing 
of  the  warrant : 

Held,  that  the  lien  acquired  by  the  levy 
must  prevail  over  the  title  of  such  as- 
signees ;  and  this,  although  at  the 
time  of  the  assignment,  the  vessel  was 
not  within  our  territory,  but  iu  the 
Pacific  ocean.  (Id.) 

9.  To  constitute  a  levy  upon  real  estate 
under  an  attachment,  nothing  more  is 
required  to  be  done  by  the  officer  than 
some  act  with  intent  to  make  the  pro- 
perty liable  to  the  ororess.     Thie  wil 
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constitute  a  seizure  and  create  a  lieu 
against  the  debtor,  and  all  claiming 
under  him  by  title  subsequently  ac- 
quired, except  bona  fide  purchasers 
and  incumbrancers.  (Rodgers  agt. 
Banner,  45  If.  Y.,  379.) 

10.  Where  a  levy  is  made  upon  real  es- 
tate, under  an  attachment,  it  is  not  ne- 
cessarv  that  the  officer  making  the 
levy  should  leave  with  the  person  in 
possession  a  certified  copy  of  the  war- 
rant of  attachment.  (Id.) 

•11.  In  this  state  a  sheriff,  on  attachment 
or  execution  against  one  of  several 
partners,  may  take  possession  of  the 
partnership  property,  sell  the  interest 
of  the  debtor  in  ir,  and  deliver  the 
property  to  the  purchaser.  (Marshall 
agt.  McGregor,  59  Barb.,  518.) 

12.  Hence,  where  an  attachment  has 
been  issued  against  the  property  of  one 
of  several  joint  owners  of  a  ship  at 
the  suit  of  an  individual  creditor,  upon 
which  the  sheriff  has  seized  and  taken 
possession  of  the  ship,  an  injunction 
will  not  be  issued  in  behalf  of  the  other 
joint  owners,  to  restrain  the  creditor 
and  the  sheriff  from  continuing  in 
possession  of  or  detaining,  the  ship 
(Id.) 

See  SURROGATE,  SURROGATE'S  COURT 
AND  DECREE.   (3  Lansing,) 

ATTORNEY  AND  CLIENT. 

1.  The   statute   of  limitations   does  not 
begin  to  run  upon    the   claim  of  an  at- 
torney for  services  and  disbursements 
until  the  termination  of  the  proceeding 
in  which   they  were  rendered  and  dis- 
bursed, where  his  employment  was  to 
conduct  such   proceeding  to  its  termin- 
ation.    (Hyatt  agt.  Wilcox,  45  Ar.  Y., 
306.) 

2.  Executors  and  administrators  are  per- 
sonally liable   for  the  services   of  an 
attorney   on    their    final     accounting, 
rendered  upon  their  retainer.     (Id.) 

3.  Administrators  who  retain  an  attorney 
to    attend    for    them    in    preceedings 
against  them  on  a  final  accounting  be- 
fore the  surrogate,  are  jointly  liable  to 
such  attorney,  although  their  interests 
upon  a  distribution  are  different.    (Id.) 

4.  Interest  is   recoverable    upon   an  at- 
torney's  account  from   the  time   it  is 
rendered  to  the  client.     (Id.) 

-5.  A  party  receiving  an  injury  from  the 
wrongful  act«  of  others  is  entitled  to 
but  one  satisfaction,  and  an  accord  and 
satisfaction  by,  or  a  release  or  other 
•discharge  by  the  voluntary  act  of  the 


party  injured,  of  one,  of  two,  or  more 
joint  tort  feasors,  is  a  discharge  of  all ; 
but  an  attorney  at-law,  as  such  merely, 
cannot  settle  a  suit  and  give  a  release 
concluding  his  client  in  relation  to  the 
subject  in  litigation,  although  it  is 
within  his  authority  to  discontinue  the 
action.  (Bassett  agt.  The  Third  Ave- 
nue Railroad  Company,  45  2V.  Y.,  628.) 

6.  An  attorney  is  not  authorized  by  his 
retainer  to  satisfy  a  judgment  without 
payment,  and  if  he  does  so,  the  court 
will  set  such  satisfaction  aside  ;  and 
although  an  attorney  should  hold  tiie 
judgment  by  assignment,  as  security  for 
debts  due  from  his  client,  his  satisfac- 
tion without  payment  is  good  only  for 
the  amount  of  his  interest.    (Beers  agt. 
Hendrickson,  45  N.  Y.,  665.) 

See  CONTRACT.     (45  2V.  Y.) 
MANDAMUS.    (Id.) 
PRIVILEGED  COMMUNICATIONS. (Id.) 

7.  The  plaintiff',  an  attorney,  agreed  to 
prosecute  an  action  of  ejectment  to  a 
final  judgment,  in  favor  of  the  defend- 
ant, and  to  put  him  in  possession  of 
the  property  ;  and  the  defendant  agreed 
to  pay  him,  for  his  services,  $10,000. 
To  secure  the  payment  of  that  sum  a 
judgment  by   confession  was  entered, 
within  four  days.     An  action  of  eject- 
ment was  commenced  by  the  plaintiff, 
in  the  name  of   the  defendant,  but  be- 
fore trial  the  parties  to  that  suit  com- 
promised their  differences: 

Hetd,  that  the  plaintiff  could  not  enforce 
his  judgment  for  the  full  amount  there- 
of; the  work  contracted  for  not  having 
been  performed,  in  full.  (Carey  agt. 
Gnant,  59  Barb.,  574.) 

8.  But  that  as  the  judgment  was  at  any 
rate  security  for    whatever  sum   was 
due  to  the    plaintiff,  it  would   not  be 
proper  to  set  it   aside,      Proceedings 
under  it    were   directed  to  be  stayed, 
however,  until  the  amount  due  to  the 
plaintiff'  from  the  defendant  should  be 
ascertained,  either  by  a  reference,  or  in 
an  action  upon  the  agreement.  (Id.) 

9.  Where  a-n  attorney  at  law  applied  to 
the  owner  of  a  judgment,  winch   had 
been  recovered  for  the  latter  by  a  third 
party,  and,  by  the  suppression  of  facts 
in  his  possession,  as  to  its  value   and 
collectibility.  obtained  a  power  of  at- 
torney to  collect  it  and  an  agreement 
by  which    he    was  to  have  one-half, 
less  ten  per  cent,  of  the  face  if  collected, 
and  thereupon  issued  execution,  which 
which  was  levied  on  property  sufficient 
in  value  to  satisfy  the  judgment,  and 
the  owner  of  the  judgment  ascertain- 
ing the  facts   suppressed,  settled  and 
arranged  the  judgment,  with  the  debtor, 
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and  discharged  the  execution  without 
consent  of  the  attorney,  who  sued  to 
recover  under  the  agreement : 

Held,  that  the  parties  were  within  the 
reason  of  the  rule  requiring  good  faith 
between  attorney  and  client,  &c.,  and 
that  the  defendant  was  at  liberty  to  re- 
pudiate the  contract  on  discovery  of 
the  undisclosed  facts.  (White  agt. 
Whaley,  3  Lansing,  327.) 

10.  It  scorns  that  in  transactions  between 
attorney  and  client,  the  onus  lies  upon 
the  former  to  show  the  utmost  good 
faith.  (Id.) 

ATTORNEY-GENERAL. 

1.  The  State  Attorney-General  in  an  ac- 
tion by  the  people  against  a  corpora- 
tion, has  power  and  may  in  his  dis- 
cretion discontinue  such  action.  (People 
agt.  Tobacco  Manufacturing  Co..  ante, 

162.; 

AVERAGE. 

See  INSURANCE,  MARINE.    (44  N.  Y.) 

AWARD  OF  DAMAGES. 

1.  An  act  of  the  legislature,  awarding 
to  the  owners  of  land,  by  name,  dam- 
ages In  such  amount  "  as  shall  be  just 
and  equitable,"  not  exceeding  a  speci- 
fied sum,  and  not  to  be  paid  until  they 
shall  have  procured   a  release  to  the 
state  of  all  claims  for  damages  to  other 
property  in  the  like  situation,  is  to  be 
construed,  not  as  a  gratuity   to  such 
owners,  but  as   compensation  for  the 
depreciated  value  of   the  land  affected. 
( The  Bank  of  Auburn  agt.  Roberts,  44 
N.  Y.,  192.) 

2.  This  is  so.  although  the  state  does  not 
take  from  the  owners  any  property  or 
rights  vested  in  them,   but  simply  re- 
moves facilities  for  business,  the  ex- 
istence of  which  rendered  their  pro- 
perty more  valuable.     (Id.) 


B. 

BAGGAGE. 

See  CONSTRUCTION.    (44  JV.  Y.) 

COMMON  CARRIERS.    (45  Jv.  Y,) 

BAIL. 

Bee  DEFENSES.    (44JV.F.) 
SHERIFF.    ( Id. ) 
ARUEST  AND  BAIL.    (45  N.  Y.) 


BAILMENT. 

t.  Where  property  ( wood)  is  stored  with? 
a  bailee  for  hire  upon  his  wharf,  an 
action  for  its  conversion  by  him,  cannot 
be  sustained  by  proof  on  the  trial,  by 
the  plaintiff,  of  merely  the  agreement 
for  storing,  and  its  delivery  to  the 
bailee,  and  a  demand  by  the  plaintiff" 
and  refusal  by  the  defendant  to  deliver.. 
(Feltman  agt.  The  Gulf  Brewery,  ante, 
488J 

2.  The  plantiff,  to  entitle  him  to  recover, 
must  prove  that  the  defendant    was 
guilty  of  some  neglect  in  reference  to 
the  care  of  the  property,  or  an  actual 
conversion  of  it  by  him.    (Id.) 

3.  This  is  the  law  applicable  to  the  case, 
(as  in  this)  where  the  property  is  not 
put  into    the   actual    custody  of    the- 
bailee,  that  is,  in   his   house  or   store 
house   or  into  his    hands,    but  is  de- 
posited on  a  wharf  or  dock  on  the  bank, 
of  a  canal,  openly  accessible  to  every 
person.    (Id.) 

4.  If  the  property  has  been  intrusted  to- 
the    personal  care    of  the  bailee,  the 
plaintiff,  upon  proof  of  a  demand  and 
a  refusal  or  omission  to   deliver,  and 
no  explanation  given   by  the  bailee, 
why  the  property  is  not  delivered,  is- 
entitled  to  recover  the  value  of  the 
property.     (Id.) 

5.  The  uncontradicted  evidence   in  thi* 
case  on   behalf  of  the  defendants  re- 
lieved them  from  any  act  personally  or 
knowledge  by  them  of  the  disposition 
of  the  portion  of  the  wood  which  the 
plaintiff  claimed  to  recover.    (Id.) 

6.  Innkeepers  are  still  insurers  of  the 
safety  of  the  property  of  their  guests- 
notwithstanding  the  act  of  1855  (chap. 
421,   p.  774) ;  the  only   effect   of  that 
statute  being   to  so  far  modifv   their 
common  law  liability  that  it  does  not 
extend  to  money,  jewels,  or  ornaments- 
not  deposited  in  the  safe  provided  for 
that  purpose,  where  the  innkeeper  has 
complied  with  the  provisions   of  the 
acton   his  part.     (  Wilkins  agt.  Uarl«t 
44  N.  Y.,  172.) 

7.  The  liability  is  not  limited  to  such  an 
amount  of  money  as  may  be  reason- 
ably necessary  for  the  traveling  ex- 
penses of  the  guest,  but  covers  what- 
ever amount  may  be  received  and  de- 
posited  by  the  innkeeper  in  the  safe. 
(Id.) 

8.  The  plaintiff,    being  a  guest  at  the 
defendant's  inn.  delivered  a  package, 
containing  $20.000,  to  a  yonng  man  in 
charge  of  the  office,  to  be  deposited  in 
the  safe.     It  was  inclosed  in  a  sealed 
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envelope,  and  the  plaintiff  JB  name  was 
written  in  pencil  on  the  outside ;  but 
no  indorsement  indicated  its  contents 
or  value.  The  notices  posted  in  the 
rooms  of  the  inn  required  that  valuable 
packages  so  deposited  shall  be  "  pro- 
perly labelled."  The  plaintiff  was 
asked  what  the  envelope  contained, 
and  replied  "  money."  It  was  re- 
ceived and  placed  in  the  safe,  and  was 
subsequently  stolen  therefrom : 

Held,  that  the  defendants  were  liable  to 
the  full  amount  of  the  moneys  so  de- 
posited. (Id.) 

See  COMMON  CARRIERS.    (45  N.  Y.) 
BANKRUPT   ACT. 

1.  An    individual   banker  discounted  a 
note  belonging  to,  and  indorsed  to  him 
by  a  firm  (his  customer),  and  placed 
the  avails  to    its  credit;    afterwards 
when  the  liability  of  the  firm  as  in- 
dorser  had  been  fixed,  and  on  the  day 
before  suspension  of  payment  by  the 
banker,  he  charged  the  note  to  its  ac- 
count, and  thereby,  excepting  a  small 
balance  in  the  firm's  favor,   balanced 
its  deposit  account  with  him,  and  re- 
delivered  the  note,  wtiich  the  firm  ac- 
cepted in  satisfaction  of  its  deposits : 

Held,  that  the  surrender  of  the  note  gave 
no  preference  to  the  firm,  over  other 
creditors  of  the  banker,  within  the 
bankrupt  act  (section  35^,  and  that  his 
assignee  in  bankruptcy,  proving  these 
facts  in  an  action  to  recover  the  face 
of  the  note  from  the  defendant,  as  sur- 
vivor of  the  firm,  should  have  been 
nonsuited.  ( Winslow  agt.  Bliss,  3 
Lansing,  220.) 

2.  That  the  firm  was  entitled  to  have  its 
deposits  applied  to  the  satisfaction  of 
its  liability  upon  the  note  under  section 
20  of  the  bankrupt  law,  which  provides 
for  the  case  of  mutual  debts,  or  mutual 
credits,  and  the   parties  having  done 
precisely  what  the  law  would  other- 
wise have  compelled  the   plaintiff  as 
assignee,  &.C.,  to  do,  there  could  be  no 
recovery.     (Id.) 

3.  And  the- fact,  that  the  firm,  after  sur- 
render to  it  of  the  note,  succeeded  in 
collecting  the  same  from  the  maker,  or 
a  prior  indorser,  was  not  material  in 
the  action.     (Id.) 

BANKRUPTCY. 

1.  The  United  States  Diitrict  Court 
will  not  sustain  a  bill  in  equity 
filed  by  the  assignees  of  involuntary 
bankrupts,  to  reach  -the  proceeds  of 
property  in  the  sheriff's  hands,  which 


property  was  levied  npon  and  sold 
under  judgments  and  executions 
against  the  bankrupts  issued  out  of  a 
state  court,  in  favor  of  bona  fide  judg- 
ment creditors,  who  at  the  time  of 
the  levy  had  no  reason  to  believe  that 
there  was  any  fraud  or  collusion  on 
the  part  of  the  bankrupts  to  evade  the 
effect  of  the  bankrupt  act,  and  thereby 
to  give  the  creditors  a  preference. 
( Warren  agt.  Tenth  National  Bank, 
ante,  169.) 

2.  On  the  argument  several    questions 
were    argued    and    authorities    cited, 
bearing  on  the  case,  to  wit : 

1st.  Whether  the  bankrupt  court 
could  render  any  decree  which-  would 
be  binding  upon  the  sheriff  as  to  prop- 
erty or  moneys  in  his  official  custody 
as  an  officer  of  the  state  court  ? 

2d.  Whether  a  bill  in  equity  would  lie 
in  such  a  case,  there  being  an  ade- 
quate remedy  at  law  ? 

3d.  As  to  the  question  of  intent  to 
avoid  the  operation  of  the  bankrupt 
law,  to  prefer  or  to  obtain  preference, 
&.c.(See  note  at  the  end  of  the  case).  (Id.) 

3.  A  United  States  bankrupt  court  can- 
not   enjoin  this  court.     In    the    exe- 
cution  of  process,   when  jurisdiction 
is     acquired,     the  supreme    court    is 
absolute    in    the   control  of   its    own 
orders  and  decrees.    (Tenth  National 
Bank  agt.  Sanger,  ante,  179.) 

4.  The  bankrupt  court  has  no  control 
over   the    acts   or  judgments  of  this 
court.    The  order  of    this   court  is  a 
complete  protection  to  the  sheriff  for 
all    purposes   in    the   bankrupt  court. 
(Id.) 

5.  An  assignee  is  an  officer  of  the  court 
and  acts  subject  to  its    orders.    The 
bankrupt  is  entitled  to  a  certificate  of 
the    assignee    giving  the   names    and 
residence  of  the  creditors  who  have 
proven  their  claims,   as   per  form,  in 
order    to    enable    him   to    move"  the 
court  for  an  order  to  show  cause  why 
he   should    not    be    discharged,    &c. 
The   register  has  the  power  to  make 
such  an  order  and  it  is  the  duty  of  the 
assignee  to  obey  it.     Motions  to  com- 
pel  an   assignee  to  do    his   duty   are 
properly   made    before    the    register. 
(In  re  Blaisdell,  ante,  2.74.) 

6.  Voluntary    bankrupts    having    sche- 
duled   among   their  assetts  a  sum  of 
money — the   register    ordered   it  paid 
over  to  his  custodian  within   twenty- 
four  hours.     (Matter  of  Sperier,   ante. 
397.) 

7.  The  bankrupt  failing  to  do  so,  the  cu»« 
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todian  moved  the  court  for  an  at- 
tachment against  one  of  the  bankrupts 
as  for  a  contempt  for  disobedience  to 
the  order  of  the  register  : 

Held,  after  giving  the  bankrupt  an  oppor 
tuuity  to  give  testimony  by  way  of 
purging  the  contempt — that  an  attach- 
ment issue.  (Id.} 

8.  Has  an  attorney  of  the  court  a  lien 
upon  moneys  collected   by  him  for  as- 
signee iu  bankruptcy  ? 

Quere. — It  is  the  duty  of  the  register 
to  proceed  and  audit  the  accounts  of 
the  assignee,  including  an  item  for  ser- 
vices of  an  attorney — even  though  a 
part  of  the  moneys  collected  by  such 
attorney  have  not  been  actually  paid 
over  to  the  assignee  and  deposited  by 
him  as  required  by  the  act  aiid  the 
20th  rule  of  the  district  court.  (Mat- 
ter of  Staff,  ante,  414J 

9.  A  copartnership   consisting  of  three 

Earties  doing  business  at  New  Or- 
sans  had  expired  by  limitation  in 
1862.  One  of  the  parties  became  a 
resident  of  the  city  of  New  York,  and 
in  1867,  filed  his  petition  to  be  de- 
clared a  bankrupt  in  the  district  court 
for  the  southern  district  of  New  York. 
He  was  so  declared  a  bankrupt  and  an 
assignee  was  duly  appointed.  In 
1868,  the  other  two"  parties  filed  their 
petition  iu  bankruptcy  in  the  district 
court  for  the  disirict  of  Louisiana, 
praying  that  the  firm  be  declared  bank- 
rupts. They  were  so  declared  bank- 
rupts, and  an  assignee  was  duly  ap- 
pointed. It  appeared  that  there  were 
partnership  debts  still  existing  and  a 
considerable  amount  of  real  estate  be- 
longing to  the  copartnership  situate 
in  several  different  states: 

Held,  That  the  proceedings  in  the  bank- 
ruptcy court  of  Louisiana  are  void  for 
want  of  jurisdiction.  That  it  is  the 
duty  of  the  assignee  in  New  York  to 
proceed  in  this  court  by  petition  supple- 
mentary, and  have  the  New  Orleans 
co-partners  adjudged  bankrupts : 

Held,  That  neither  the  proceedings  in 
this  court  nor  those  in  the  district 
court  for  Louisiana  as  they  now  stand, 
are  of  any  avail  to  convey  the  in- 
terest of  the  members  of  the  firm  to 
the  lands  in  question  to  any  assignee 
in  bankruptcy  in  either  court.  (Mat- 
ter of  Greenfield,  ante,  469.) 

See   DISCHARGE   IN  BANKRUPTCY.    (3 

Lansing.) 
PREFERENCE     IN      BANKRUPTCY. 
(Id.) 


BANKS  AND  BANKING. 

1.  The  certificate  of  stock  in  a  national 
bank  contained  a  provision  that  the 
stock  was   not  transferrable  until   all 
the  liabilities  of  the  stockholder  to  the 
bank  were  paid : 

Held,  that  such  an  agreement  gave  the 
bank  no  lien  upon  the  stock  for  subse- 
quent indebtedness  of  the  stockholder, 
and  was  void  as  prohibited  by  the  act 
of  Congress  (act  of  1864,  13  U.  S. 
Statutes,  99,).  The  bank  could  only 
acquire  an  interest  in  its  stock  by  a 
purchase,  to  prevent  a  loss  upon  a 
debt  previously  contracted  in  good 
faith : 

Held,  also,  that  a  debt  due  from  the 
stockholder,  arising  trom  collections 
made  by  him  for  the  bank,  was  a 
"loan"  within  the  meaning  of  the  act. 
( Conklin  agt.  Tke  Second  National  Bank 
of  Osuego,  45  N.  Y.,  655.) 

2.  The  plaintiff  deposited   with  the  de 
fendant  certain    bonds,  as  security  for 
a  loan  payable  on  demand,  and  subse- 
quently made  overdrafts  upon  his  ac- 
count witi)    the   defendant   to  a  large 
amount.     The  defendant,  learning  of 
such  overdrafts,  and  claiming  a  bank- 
er's lien   upon   the   bonds  therefor,  as 
well  as  for  the  loan,  and  being  unable 
to  give  notice  or  make  demand   upon 
the  plaintiff',  sold   the    bonds   without 
any  demand  or  notice,   and  at  private 
sale.    The  surplus  of  avails,  after  satis- 
fying the  loan,  was  credited   upon  the 
overdraft,  but  afterward  the  defendant 
sold  and  transferred  to  a  third  persou 
the  whole  amount  of  such  overdraft. 
The    plaintiff,     after    tender     of    the 
amount  of  the  loan  and  demand  of  the 
bonds,  sued  for  the  conversion  thereof: 

Held,  that  the  sale  of  the  bonds  at  pri- 
vate sale  was  unauthorized,  and  the 
plaintiff'  could  elect,  either  to  affirm 
such  sale  and  claim  the  benefit  of  the 
surplus  in  reduction  of  his  overdraft, 
or  repudiate  the  sale  and  credit  of  sur- 
plus and  hold  the  defendant  responsible 
for  the  bonds ;  held,  further,  that  the 
plaintiff  having  repudiated  the  sale, 
the  defendant's  transfer  of  its  claim  on 
account  of  overdraft  precluded  it  from 
using  any  part  thereof  by  way  of  offset 
or  counter-claim,  notwithstanding  the 
consideration  for  such  transfer  was 
much  less  than  the  amount  so  over- 
drawn. (Strong  agt.  National  Me- 
chanics' Banking  Association,  45  N.  Y,, 
718.) 

3  When  a  genuine  check,  drawn  by  one 
of  its  customers  upon  a  bank,  is  pre- 
sented by  the  drawee  to  thit  bank  for 
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deposit,  it  is  substantially  a  demand 
of  payment  by  the  holder  of  the  check. 
If  the  bank  accepts  the  check  and  pays 
it,  either  by  delivering  the  currency 
or  giving  the  party  credit  for  it  as  a 
deposit,  the  transaction  is  closed  be- 
tween the  bank  and  such  party.  And. 
•where  the  amount  of  a  check,  so  pre- 
sented, was  credited  to  the  holder  upon 
his  deposit  ticket  by  the  officers  of  the 
bank: 

Held,  the  bank  became  liable  for  the 
amount  of  the  check,  although  on  the 
same  day,  and  before  the  close  of  bank- 
ing hours,  but  after  it  had  paid  other 
checks  of  the  drawers  presented  later, 
it  returned  the  check  to  the  depositor 
as  not  good,  and  although  the  account 
of  the  drawer  was  overdrawn  at  the 
time  of  the  deposit.  (Oddie  atft.  Tlie 
National  City  Bank  of  New  Fork.  45 
N.  Y.,  735 ) 

4.  In  the  case  of  a   deposit  of  a  check 
drawn  upon  itself,  the  bank  becomes 
at  once  the  debtor  of  the  depositor,  and 
the  title  to  the  deposit  passes  to  the 
bank.     (Id.) 

5.  It  seems  that  deposits  made  with  a  pri- 
vate banker,  who  carries  on  a  general 
banking  business,  such  as  discounting 
notes  and  receiving  deposits  subject  to 
the  call  of  the  depositor,)  are  not  to  be 
deemed  due  until  demand.     (Fort  agt. 
McCully,5Q  JBarb.,87.) 

6.  If  the  banker  transfers  the  depositor's 
notes  before  demand  made  of  the  de- 
posit, the  latter,  it  seems,  cannot  under 
the  decisions  of  the  courts  of  this  state, 
enforce  a  set-off  against  the   holder, 
either  at  law  or  in  equity.     (Id.) 

7.  Where,  however,  a  banker  failed  and 
made  a  general  assignment  of  his  prop- 
erty, including  the  notes  of  the  depos- 
itor, whose  deposit  \yas  not  then  due, 
and  directed  his  assignee   to  pay  his 
debts   in  the  same  order  and  manner 
iii    which    the    estate  of   a   bankrupt 
is   required  to    be    used   and   applied 
for    the    payment    of     debts    proved 
and  allowed  under  provisions  of  the 
bankrupt  act : 

Held,  that  the  depositor  was  entitled  to 
his  set-off,  and  that  the  assignee  could 
only  recover  the  balance  after  deduct- 
ing the  deposit.  (Id.) 

8.  Any  language,    whether    verbal    or 
written,  employed   by  an  officer  of   a 
banking  institution  whose  duty  it  is  to 
know  the  financial  standing  and  credit 
of  its  customers,  representing   that  a 
check  drawn  upon  it  is  good  and  will 
be  paid,  estops  the  bunk  from  thereafter 
denying,  as  against  a  bona  jide  holder 
of  tile  check,  the  want  of  funds  to  pay 


the  same.  This  doctrine  should  be 
most  rigidly  applied,  as  against  the 
banks.  (Pope  agt.  Bank  of 'Albion,  59 
Barb.,  226.) 

9.  Experience  has  shown  the  necessity 
of  relying  upon  the  representations  of 
the  proper  officeis  of  the  banks  as  to 
the  existence  of  funds  to  the  credit  of 
those  drawing  checks  upon  them  ;  and 
•when  these  representations  are  made, 
sound   policy  requires  that  the  banks 
shall  be    held    responsible    for    their 
truth,  and  not  be  at  liberty  to  show 
their  falsity,  as  against  bona,  fide  hold- 
ers of  checks  who  have  purchased  the 
same  upon  the  strength  of  such  rep- 
resentations.    (Id.) 

10.  Early  in  February,  1866,  B.  drew  his 
check  on   the   defendant's   bank,   for 
$3,000,  payable  to   himself  or  order, 
postdated  March  1,  and  procured  0., 
the   assistant  cashier  of  the   bank  to 
write  "accepted,  A.  J.  0.,  A.  Cash," 
on  its  face.    The  drawer  had  no  funds 
in  the  bank,  at  the  time,  and  C.  had  no 
authority  to  certify  or  accept  the  check. 
The  check  was  subsequently  indorsed 
by  B.  to  G.  and  by  G.  to  the  plaintiff 
In  an  action  against  the  bank,  upon  the 
check,  the  referee  found  as  facts  that 
the  plaintiff  paid  full    value  for  the 
check,  without  actual  notice  of   any 
thing  tending  to  impair  its  validity: 

Held,  that  the  plaintiff  was  entitled  to 
recover.  (Id.) 

1 1.  Held,  also,  that  section  4  of  chapter 
363  of  the  act  of  1840,  as  amended  by 
chapter  1*51  of  the  laws  of   1850,  pro- 
hibiting a  bank  from  issuing  a  note  or 
bill  not  payable  on  demand  and  with- 
out interest,  had  no  application  to  this 
case.     (Id.) 

12.  The  plaintiff  delivered  to  the  First 
National  Bank  of  New  Orleans  a  draft 
on  New  York  city,  and  the  same  was, 
in  the  ordinary  course  of  business,  sent 
by  that  bank  to  the  defendant,  its  cor- 
respondent  in  New  York,  for  accept- 
ance and  collection.    The  New  Orleans 
bank  foiled,  and  its  receiver  gave  the 
plaintiff  an  order  for  the  draft,  on  the 
defendant,  which  it  declined  to  accept, 
claiming   to  hold  the  draft  under  au 
agreement  with  said  bank,  by  which 
the  defendant  was  to  hold  all   collec- 
tion  paper  as  collateral  against  over- 
drafts, and  alleging  that  it  had  parted 
with  money  on  the  faith  of  such  draft : 

Held,  that  the  evidence  to  show  thatanv 
specific  loan  was  made  on  the  faith  of 
the  draft,  being  wholly  unsatisfactory, 
the  claim  of  the  defendant  could  not 
be  sustained,  and  the  case  fell  within 
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the  authority  of  Lindauer  agt.  The 
Fourth  National  Bank,  (55  Barb.,  75.) 
Dod  agt.  The  Fourth  National  Bank 
of  New  York.  (59  Barb.,  2(35.)  (Id.) 

BENEVOLENT,  CHARITABLE,  &.C., 
SOCIETIES. 

See  COBPOBATIONS.     (3  Lansing  ) 

BEQUEST  TO   CHARITABLE,  &C. 
ASSOCIATIONS. 

See  WILL.    (3  Lansing.) 

BILLS  OP  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  The  addition  of  the  word  "  cashier  '' 
to  the  name  of  the  payee,  in  commercial 
paper,  imports  that  tne  bank,  of  which 
the  person  named  is  cashier,  is  intended 
as  the  payee.   An  indorsement  by  such 
cashier  is  not  necessary   to  give  the 
bank  title      (First  National  Bank  of 
Angelica  agt.  Hall,  44  If.  T.,  395.) 

2.  Where  a  firm,  whose  business  requires 
capital,  has   had   continuous   dealings 
•with   a  bank,   including  discounts   of 
paper  for  the  firm,  upon  their  indorse- 
ments, actual  notice  of  the  dissolution 
must  be  brought  home  to  the  bank  to 
limit  the  liability  of  the  partners  upon 
paper  subsequently  discounted  by  it  on 
the  credit  ot  the  firm  name.     Publica- 
tion of  notice  in  a  newspaper  is  not 
sufficient.     Brnk  of  the  Commonnealth 
agt.  Mudgett,  45  N.  T,  514.) 

3.  The  fact  that  a  note,  drawn  to  his  own 
order,  is  brought  to  the  bank  by  one 
partner,  and  there  indorsed  in  the  firm 
name,  before  discount,  does  not  estab- 
lish that  the   discount  was  not  made 
upon  the  credit  of  the  firm,  nor  throw 
upon  the  bank  the  burden  of  showing 
assent    or    ratification    by    the  other 
partners.    (Id.} 

4.  As  each  member  of  a  firm,  by  virtue 
of  the  partnership  relation,  has  author- 
ity to  bind  his  firm  by  all  acts  and  rep- 
resentations   apparently     within    the 
scope  of  its  business,  and  to  employ  an 
agent   with  the    same   authority,   the 
delivery   by   one   patrner  of  a  blank 
draft,  signed  with  the  name  of  his  firm 
as  drawer,   implies  authority  in   the 
holder  to  fill  it  up  and  negotiate  it, 
which  third  persons   have  a  right  to 
rely    upon.     (Chemung    Canal   Jiank 
agt.  Bradner,  44  N.Y'.,  680.) 

5.  If  the  holder  procures  a  bank  to  dis- 
count such  a  draft,  the  fact  that  it  is 
filled  up  in  the  presence  of  the  finan- 
cial officer  of  the  bank  by  tue  holder, 


who  inserts  his  own  name  as  payee,, 
and  that  of  a  firm  of  which  he  is  a 
member  as  drawee,  and  indorses  it 
himself,  before  it  is  discounted,  does 
not  show  notice  to  the  bank  that  it  is- 
accommodation  paper,  nor  call  for  in- 
quiry, on  the  part  of  the  bank,  as  to 
the  authority  of  one  partner  to  bind 
the  firm  named  as  drawer.  The  bank 
has  a  right  to  infer,  from  the  fact  of 
possession  by  the  holder,  that  he  is 
authorized,  as  agent  of  the  drawer,  to 
negotiate  the  draft  for  the  benefit  of 
the  drawer.  (Id  ) 

6.  Accordingly,  upon  the  following  facts, 
C.  delivered  to  L.  a  printed  form  of 
draft,  blank  as  to  amount,  date,  payee 
and  drawee,  signed  with  the  name  of 
C'.s    firm     as    drawer,    without    the 
knowledge  or  consent  of  his  partner 
and  tor  the  accommodation  of  a  firm 
of  which   L.  was   a  member.    L.,  in 
the  presence  of  the  plaintiff's  financial 
officer,  filled  in  the   blanks  with  sum 
and   date,  inserted   his  own  name  as 
payee   and   the  name   of  his  firm  as 
drawee,  indorsed  it,  and  the   plaintiff 
thereupon  discounted  it.     It  was  after- 
ward accepted  by  L.'s  firm,  which  had 
the  benefit  of  its  avails.     The  plaintiff 
knew  that  L.   was  a  member  of  the 
firm  named    as  drawee,    but  did  not 
know    that    it    was    accommodation 
paper,  or  signed  without  the  consent 
of  C.'e.  partner.     C.'s  firm  had,  in  fact, 
been  dissolved  a  short  time  previously, 
but  ro  notice  of   the  dissolution  had 
come  to  the  plaintiff  : 

Held,  that  the  plaintiff  was  &  bona  fide 
nolder  of  the  draft  as  against  the 
partner  of  C.,  and  the  latter  was  liable 
theieon.  (Id.) 

See  HUSBAND  AND  WIFE.    ( Id. ) 
MARRIED  WOMEN.    (Id.) 
VENDOR  AND  PURCHASER.    (Id.) 

7.  If  commercial  paper,  when  received 
upon    the   sale    of    property,  bv    the 
vendor,  at  the  risk  of  the  venclee  as 
to  its  payment,  or  as  a  security  upon 
a  pre-existing  debt,  becomes  valueless 
through  the  laches  of  the  party  receiv- 
ing it ;  the  loss  must  be  borne  by  him 
and  he  cannot  recover  the  price  of  hit* 
goods  or  his  debt.   (Darnall  agt.  More- 
house,  45  N.  Y.,  64.) 

8.  When   a  genuine   check,   drawn  by 
one  of  his  customers  upon  a  bank,  is 
presented  by  the  drawee  to  that  bank 
for  deposit,  it  is  substantially  a  demand 
of  payment  by  the  holder  of  the  check. 
If  the  bank  accepts  tbe  check  and  pays 
it,  either  by  delivering  the  currency, 
or  giving  the  pwrty  credit  for  it  as  a 
deposit,  the  transaction  is  closed  be- 
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tween  the  bank  and  snch  party.  And 
•where  the  amount  of  a  check,  so  pre- 
sented, was  credited  to  the  holder 
npon  the  deposit  ticket  by  the  officers 
of  the  bank : 

Held,  the  bank  became  liable  for  the 
amount  of  the  check,  although  on  the 
same  day,  and  before  the  close  of 
banking  hours,  but  after  it  had  paid 
other  checks  of  the  drawers  presented 
later,  it  returned  the  check  to  the  de- 
positor as  not  good,  and  although  the 
account  of  the  drawer  was  overdrawn 
at  the  time  of  the  deposit.  ( Oddie  agt. 
The  National  City  Sank  of  New  York. 
45  JT.  Y.,  735.)  ' 

9.  In  the  case  of  a  deposit  of  a  check 
drawn  upon  itself  the  bank  becomes 
at  once  the  debtor  of  the  depositor, 
and  the  title  to  the  deposit  passes  to 
the  bank.     (Id.) 

See  BONA  FIDE  HOLDER.    (Id.) 
HUSBAND  AND  WIFE.    (Id.) 
PAYMENT.    (Id.). 

10.  L.  &  Co.,  drew  a  draft  on  the  plain- 
tiffs, to  the  order  of  F.  and  sent  it  by 
mail,  addressed  to  F.  at  St.  Louis.     F. 
never    received  the  draft,   the   letter 
containing  it  having  been  taken  from 
the  post  office  by  some  unauthorized 
person.    The  indorsement  of  the  name 
of  the  payee,  thereon,  was  a  forgery. 
The  draft,  with  the  forged   indorse- 
ment, was  placed   by   one  N.  in  the 
hands  of  the  defendants,  for  collection, 
and  they  presented  it  to  the  plaintiffs, 
•who,  in   ignorance   of   the  theft  and 
forgery,  paid  the   amount  to  the  de- 
fendants.     The  latter  did  not  notify 
the  plaintiffs  that  in  making  the  collec- 
tion they  were  acting  as  agents  ;  and 
the  defendants,  before  any  demand  up- 
on them  by  the  plaintiff's,  paid  over 
the  proceeds  to  N. : 

Held,  that  the  cape  was  directly  within 
the  authority  of  The  Canal  Sank  agt. 
Sank  of  Albany,  (I  Hill,  287.)  aiid 
that  the  defendants  were  bound  to  re- 
fund the  money.  (Holt  agt.  Hoss,  59 
Barb.,  554.) 

12.  A   bill  of  exchange,  payable   four 
months  after  date,  and  drawn  upon  a 
banking    association,    or      individual 
banker,   is  within   the    statute   (laws 
1857,  chap.  410),  which  abolishes  days 
of  grace  in  certain  cases  (Commercial 
Bank  agt.  Varnum,  3  Lansing,  86.) 

13.  To  charge  the   indorser  of  a  prom- 
issory note,  payable  without  interest 
''  one  day  after  sight,"  presentment  to 
the  maker  and  demand  of   payment 


must  be  made  within  a  reasonable  time 
after  indorsement.  (Alexander  agt. 
Parsons,  3  Lansing,  333. ) 

14.  Merrilt  agt  Todd,  23  Jf.  Y.,  28),  dis- 
tinguished.   (Id.) 

15.  The  question  of  diligence  in  making 
presentment,  &c.,  where   there   is  no 
conflict  of  evidence,  is   a  question  of 
law.     (Id.) 

16.  The  maker  and  indorser  of  the  note 
in  suit  resided  in  the  same  city,  and 
the  payee  three  miles  away.     Several 
days  after  indorsement  the  payee  was 
called  out  of  the  state  as  a  witness  and 
detained  three  weeks.     The   present- 
ment, &.C.,    was   seventy-three  day» 
after  date  of  the  indorsement : 

Held,  that  the  indors«r  was  discharged. 
(Id.) 

See  ALTERATION.  (Id.) 

COMPOUNDING  FELONY.    (Id.) 


BILL  OF  LADING. 

1.  The  provision  in   the  bill  of  lading, 
"  dam. lire   or    deficiency   in    quantity 
specified,  if  any,  to  be  deducted  from 
charges   by  consignees,"  does  not  ex- 
press a  warranty  of  safe  delivery,  or 
a  special   contract  extending  the  lia- 
bility of  the  carrier,  but  refers  to  any 
damage   or  deficiepcy  resulting  from 
his  default  or  negligence.     (Price  agt. 
Hartshorn,  44  N.  Y.,  94.) 

2.  The  plaintiff,  a  common  carrier,  re- 
ceived a  cargo  of  barley,  under  bills  of 
lading  specifying :    Sh'ipped    in   good 
order,   to   be  delivered  in   like   good 
order  at  the  place  of  destination,   as 
consigned,  without  delay  ;    damage  or 
deficiency  in  quantity  specified,  if  any, 
deducted  from  charges  by  consignees  : 
freight  payayble  on  delivery.     In  the- 
course  of  h"is  voyage  he  was  overtaken 
by  a  violent  storm  and  compelled  ta 
throw  overboard  a  portion  of  the  cargo, 
in  order  to  save  the   residue  and  the 
boat : 

Held,  that  he  was  entitled  to  recover 
freight  upon  the  amount  delivered, 
without  any  deduction  on  account  of 
the  loss  so  occasioned.  (Id.) 

3.  Delivery  of  a  bill  of  lading,  with  in- 
tent to  pass  the  title,  has  that  effect, 
although   the   bill   is  drawn  to  order 
and  is  not  indorsed.     (The  City  Bant 
agt.  The  It.  W.  &  O.  R.  Co.,  44  N.  Y 
136.) 

See  COMMON  CARRIERS.    (45  N.  Y.) 
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BILL  OF  PARTICULARS 

1.  The  addition  of  the  words,  "  per 
agreement"  to  the  items  of  a  bill  of 
particulars,  does  not  preclude  proving 
and  recovering  the  value  of  the  serv- 
ices specified  in  such  bill,  although  an 
agreement  for  the  payment  of  a  spe- 
cified sum  is  not  proved.  (Robinson 
agt.  Weil,  45  If.  Y.,  810  ) 

BILL  OP  SALE. 
See  TITLE.    (44  N.  Y.) 

BOARD  OF  SUPERVISORS. 

See  ASSESSMENT  AND  TAXATION.     (45 
JT.  Y.) 
SUPERVISORS.    (Id. ) 

BONA  FIDE  ASSIGNEE. 

See  ASSIGNEE  OF  MORTGAGE.    (3  Lans- 
ing.) 

BONA  FIDE  HOLDER. 

See  BILLS  OF  EXCHANGE.    (44  TV.  Y. ) 

•1.  Proof  of  a  diversion  of  commercial 
paper  from  the  purpose  for  which  it 
was  delivered  by  the  maker,  casts 
upon  the  holder  the  burden  of  showing 
that,  he  is,  or  has  succeeded  to  the 
rights  of,  a  bona  fide  holder.  (Far- 
mer''! and  Citizens'  National  Bank,  agt. 
Noxon,  45  N.  Y.,  762.) 

2.  A  note  made  by  N.  for  $5,000,  in- 
dorsed by  K  ,  was  delivered  to  C.  to 
be  discounted  for  the  benefit  of  N.  C. 
kept  an  account  with  the  plaintiff's 
bank,  in  the  name  of  "  C.  agent,"  and 
was  known  to  the  plaintiff  to  be  in  em- 
barrassed circumstances  ;  but  was  also 
known  to  be  doing  business  as  a 
broker,  under  the  saifie  name,  and  had 
been  in  the  habit  of  procuring  the 
plaintiff  to  discount  notes,  as  large  in 
amount  as  N.'s  note,  made  and  in- 
dorsed by  others,  and  which  were 
paid.  He  delivered  N.'s  note  to  the 
plaintiff,  with  other  collaterals,  as 
security  for  what  he  then  owed,  or 
might  thereafter  owe,  and  was  per- 
mitted to  overdraw  his  account  some 
^8,000.  Afterwards  the  plaintiff  dis- 
counted for  C.  his  own  note  for  $18,000, 
taking  N.'s  note,  with  others,  as  se- 
curity, and  credited  the  proceeds  on 
C.'s  account.  C.  then  drew  out  over 
$9,000.  which  left  a  balance  to  his 
credit,  after  satisfying  his  draft : 

Held,  in  an  action  by  the  plaintiff  upon 
N.'s  note,  that  the  circumstances  under 


which  it  was  received  did  not  show 
that  it  was  not  taken  in  good  faith  ; 
that  the  plaintiff  became  a  bona  fide 
holder  of  it  as  security  for  C.'s  over- 
draft, and  was  a  bona  fide  holder  of  the 
note,  as  security  for  the  payment  of 
C.'s  own  note.  "(Id.) 

BONA  FIDE   PURCHASER. 

See  VENDOR    AND    PURCHASER.     (44 

N.  Y.) 
See  STOCK.     (3  Lansing.) 

BONDING  T9WNS. 

1.  A  writ  of  prohibition  issued   against 
a  county  judge  to   prohibit  him   from 
proceeding   further  upon   an    applica- 
tion   to     bond    a    city  or    town    for 
railroad   purposes    will    be     vacated 
and    set  aside   on  the    ground    that 
the    statute    and    amendments  under 
which  these   proceedings  for  bonding 
the   property  of   a  city   or  town   for 
railroad  purposes  are  taken,   furnish 
and  provide  a  complete  mode  of  re- 
view  by    certiorari,    which    is    ade- 
quate to  redress    any  wrong    or  cor- 
rect any  error  which    may  occur  in 
the  proceedings.  (The  People  agt.  Clute, 
ante,  157.) 

2.  The  validity  of  a  proceeding  instituted 
for  the  purpose  of  bonding  a  town  for 
railroad  purposes,  must  be  determined 
by  the  state   of  the   law  as  it  existed 
when   the    application  to    the  county 
judge  was  made,  though  the  petitions 
presented    for     that,     purpose    were 
mostly  subscribed  by  the   petitioners 
in  several  months  preceding  the   ap- 
plication, during  which   time  the  law 

had  been  in  some  respects  changed. 
(People  agt.  Peck,  ante.  425.) 

3.  The  law,  at  the  time  the  application  is 
made,  is  that  under  which  the  county 
judge   is  authorizes  to   proceed,    and 
constitutes  the  authority  by  which  he 
is  bound   in  the  exercise  of  his  func- 
tions.      (Id.) 

4.  Under  the  law  as  it  stood   in   June, 
1871,    when     this    application      was 
made,  the    petitions    present*  d    were 
valid  although  they  were  made  upon 
the    express  condition  that  the  railroad 
"  be  made  upon   a  certain  route"  par- 
ticularly   designated   in  the   petition. 
(Id.) 

5.  Threre  is  nothing  in  either  of  the  stat- 
utes— 1869 — 1871,   governing  the  pro- 
ceedings, requiring  that  the   railroad 
shall   be  actually  located   at  the  time 
when  they  are  commenced,  in  order  to 
render  them  valid,  or  to  justify  the 
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county  judge  in  directing  the  bonds  to 
be  issued  in  aid  of  the  company. 

6.  All  that  these  statutes  require,  in  this 
respect,  is,  that  the  petition  shall  show 
that    the   petitioners   desire    that    the 
municipal  corporation,  in  which  they 
own   property,   and    are  taxed,   shall 
create    and    issue    its    l%nds    to    the 
amount  named,  and    invest  them   or 
their  proceeds,  in  the  stock  or  bonds 
of    such     railroad    company     in    this 
state,  as  may  be  named  in  the  petition. 
(Id.) 

7.  The  statutes  relating  to  these  proceed- 
ings  contemplated    that    the    railroad 
company  shall  be  incorporated,  before 
they  can  be  lawfully  taken.     But  they 
contain  nothing  requiring  that  to  be 
proved    as  a   fact   before   the  county 
judge,  or  to  be  stated  with  any  special 
particularity  in     the   petitiou".     What 
they  require  is  that  it  should  be  a  rail- 
road company  within  this  state,  and  be 
named  in  the" petition.    (Id.) 

8.  These  statutes  have  reserved  no  an 
thority  to    the  tax-payers    who  may 
become   dissatisfied,    after  they  have 
signed  the    petition,   for  vntharawing 
their  xnsent  from  the  application.   The 
consent,  when  once  given  according  to 
the  form   prescribed  by  the   law,    be- 
comes irrevocable,  when  the  proceed- 
ings are  afterwards  instituted  upon  it. 
The  county  judge   is  given  no  power 
to  allow  any  person  to  withdraw  his 
name,  thougli  he  may  permit  others  to 
become    parties    to    the    proceedings. 
(Id.) 

9.  The  town    is    not    deprived    of   its 
power    to  invest  its    bonds    or    their 
proceeds  in  the  railroad  of  the  company 
named  in  the  petition,  by  reason  of  the 
incorporation  and  partial  construction 
of    another    railroad     running    some 
seven   miles  from  the   town :    for  al- 
though it  was  not  assessed  or  taxed 
upon   the  assessment  roll  of  the  town, 
as  it  was  not  constructed  in   the  town, 
and   was  not  in  operation   within  its 
limits,  it  did  not  prevent  the  town  from 
aiding  in  the  construction  of  the  rail- 
road mentioned  in  the   petition.     The 
road  not  taxed  or  upon  the  assessment 
roll,  must  be  constructed    and  be  in 
operation  in   or  through   the  town  in 
order  to  deprive  it,  for  that  reason  of 
the  power  to   aid   in  the  construction 
of  another  railroad.    (Id.) 

10.  It  is  not  enough,  under  these  statutes, 
to  render  a  tax-payer,    a    petitioner, 
that  he  requested  some  other  person  to 
sv.bscribe  his  name  to  tine  petition,  and  it 
was  placed  there    by   that  authority. 
This  power  cannot  be  delegated,  it  "is 


personal.  To  conclude  the  person 
taxed,  he  nrist  either  subscribe  to  the 
petition  himself,  or  that  must  be  done 
by  some  other  person  by  his  direction 
and  in  his  presence.  One  or  the  other 
is  required  to  constitute  it  his  act 
within  the  terms  and  contemplation  of 
law : 

Held,  that  it  was  apparent  from  the  re- 
turn of  the  respondent  in  this  case, 
that  neither  a  majority  of  the  persons  or 
the  property,  upon  the  instrument  used 
as  an  assessment  roll  for  the  town, 
united  in  support  of  the  application. 
After  deducting  the  names  of  those  ir- 
regularly signed  to  the  petition  it  left 
less  than  a  majority,  both  in  names  and 
property,  in  favor  of  the  application. 
(la.) 

BOND  AND  MORTGAGE. 
See  GUARDIAN.    (59  Sari.) 
BONDS. 

Of  Towns.    See  RAILROADS.  (59  Barb. ) 
CONSTITUTIONAL   LAW.     (3  Lans- 
ing.) 

COUNTY  COURT.    (Id.) 
COUNTY  TREASURER.  (Id.) 
MUNICIPAL  BONDS.     (Id.) 
PLEADING.    (Id.) 
SURROGATE.    (Id.) 

BOOKS  OF   ACCOUNT. 
See  EVIDENCE.    (59  Barb.) 
BORROWER. 
See  PLEADING.     (3  Lansing.) 

BREACH  OP  TRUST. 

See  ADMINISTRATORS  AND  EXECUTORS. 
(44  N.  Y.) 

BRIDGE. 

See  COMMISSIONER  OF  HIGHWAYS.    (3 
Lansing. ) 
COUNTY  CHARGE.    (Id.) 

BROKEN  RAIL. 

See  NEGLIGENCE.    (44  N.  Y.) 
BROKERS- 

1.  Where  two  real  estate  brokers  on  a  sale 
of  real  estate  entered  with  them  by  the 
owner  for  sale,  each  claim  commissions 
as  being  the  procuring  cause  of  the  sale, 
and  each  commence  suit  in  the  same 
court,  against  the  owner  to  recover 
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the  amount  of  such  commissions,  it  is 
a  proper  case  for  interpleader,  and  the 
owner  may  deposit  the  money  in  court, 
and  require  the  two  brokers  to  try  the 
question  of  right  to  the  commissions. 
(Dreyer  agt.  Mauch,  ante,  22.) 

2.  A  real  estate  broker  first  called  the  at 
tention  of  the  purchaser  to  the  property 
offered  for  sale,  and  that  was  all  he  did, 
as  ic  resulted  in  no  agreement  and  the 
negotiation  fell  through  ;  and  several 
months  afterwards  another  broker, 
without  knowing  the  fact  that  the  first 
broker  had  called  the  purchaser's  at- 
tention to  the  property,  offered  the 
same  to  him  and  succeeded  in  getting 
the  parties  together  and  effecting  a 
sale: 

Held,  that  the  latter  and  not  the  former 
broker  was  entitld  to  the  commissions. 
(Id.} 

3  A  contract  for  the  purchase  and  sale 
of  shares  of  the  stock  of  a  railroad  cor- 
poration, at  a  specified  price,  "  payable 
and  deliverable,  seller's  option,  in  this 
year,  with  interest  at  the  rate  of  six 
per  cent,  per  annum,"  effects  a  sale 
in  present^  the  vendor  becoming  a 
quasi  trustee  for  the  purchaser,  and 
the  latter  is  entitled  to  alb  dividends 
accruing  on  such  shares  thereafter. 
(Currie  agt.  White,  45  N.  Y.,  822.) 

4.  When  the  vendor  gives  notice  within 
the  time,  of  his  option  to  deliver,  the 
rights  of  the  parties  become  the  same 
as  though  the  time  of  delivery  named 
by  him    had    been    specified    in    the 
original  contract.     (Id.) 

5.  If  the  purchaser,   pursuant    to  such 
notice,   at  the    time    named    therein, 
offers  and   is  ready  to   take  and  pay 
for  the  stock,  and  the  Vendor  neglects 
to  deliver  or  offer  to  deliver,  a  tender 
of  the  money  is  not  necessary,  as  pay- 
ment and   delivery  are  to  be  simul- 
taneous.    (Id.) 

6.  Assuming  the  power  of  the  directors 
of  a  corporation  to  increase  its  capital 
stock,  and  to  require   the  deposit  or 
payment  of  money  by  subscribers   to 
the   new  stock,    such  vendor  is   not 
bound  to  advance  his  own  money  for 
the  purpose  of  preserving  the  right  to 
the  new  shares  which  attached  to  the 
shares  so  sold.     Unless  the  purchaser 
provides  him  with  the  means,  he  can- 
not claim  that  it  is  the  fault  of  the 
vendor,  that  the  stock  purchased  has 
not  been  increased.     (Id.) 

7.  If  the  purchaser  makes  distinct  and 
separate  demands,  one  for  the  shares 
purchased,    with    dividends    accrued 
thereon,  the  other  for  the   additional 


shares  of  new  stock,  he  may  recover 
the  subject  of  the  former  demand,  al- 
though not  entitled  to  that  of  the  latter. 
(Id.} 

BROOKLYN  CITY. 

See  CONSTITUTIONAL  LAW.  (3  Lansing.) 
BURDEN  OP  PROOF. 

1.  In  an   action  to  recover  the  penaltVi 
provided  by  section    15  of  the  excise 
law  of  185"/,  for  the  sale  of  spirituous 
liquors  to   a  minor   under  the  age  of 
eighteen   years,   the  plaintiff  has  the 
burden  of  showing  that  the  defendant 
knew  or  had  reason  to  believe  that  the 
person  to  whom  sale  was  made  was 
under  the  age  of  eighteen  years.    The 
words  of  the  statute,    "  knowing  or 
having  reason   to   believe  him   to  be 
such,"  applv   to  minors  as  well  as  to 
Indians  and"  apprentices.     (Perry  agt. 
Edwards,  44  JT.  Y.,  223.; 

2.  The  failure  of  a  telegraph  company  to 
transmit  a    message   in   the    form   in 
•which  it  is   received,  is,  prima  facie, 
negligence,  for  which  the  companv  is 
liable,  and   the  burden   is  upon   it  to 
show  that  the  mistake  occurred  through 
no  fault  of  its  own.     (Rittenhouseagt. 
Independent    Line     of    Telegraph.    44 
N.  Y.,  263.) 

3.  A  defendant,  in  an  action  to  recover 
damages  for    negligence  in  the   per- 
formance  of  his   contract   (to  search 
for  taxes  and  assessments),  who  would 
avail  himself  of  the  fact  that  the  plain- 
tiff is  protected  from  loss,  or  has  ample 
redress    against  another    person    (by 
covenants  against  incumbrances  in  the 
plaintiff's   deed),  assumes  the  burden 
of  proving  that  a  remedy  exists,  which 
is    available    to   the    plaintiff,  and  to 
which  he  should  resort.   (Moranqe  agt. 
Mix,  UN.  JT.,  315.) 

See  NEGLIGENCE.    (44  N~.  Y.) 
PRINCIPAL.     (Id. ) 
ARREST  AND  BAIL.     (45  N.  Y.) 
BONA  FIDE  HOLDER.     (Id.) 
COMMON  CARRIER.    (Id.) 

c. 

CANAL  COMMISSIONERS. 
See  CANAL  CONTRACTS.     (3  Lansing.) 
CANAL  CONTRACTS. 

1.  The  constitutional  provision  (art.  7  § 
3),  that  "  all  contracts  for  work  or 
materials  on  any  canal  shall  be  made 
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with  the  person  who  shall  offer  to  do 
or  provide  the  same  at  the  lowest  price, 
•with  adequate  security  for  their  per- 
formance, is,  it  seems,  to  be  applied 
according  to  its  spirit,  and  not  literally. 
( Frost  agt.  Fay,  3  Lansing,  398.) 

2.  A   discretionary   power  is  vested  in 
the   officers   aufhorized  to  award   the 
contract    to    determine    who  is   "  th 
lowest  bidder,"  and  what  is  "adequate 
security."    (Id.) 

3.  Where  the  canal  commissioners  have 
received   bids  and  awarded    work  to 
the  lowest  bidder,  the  award  is  a  rejec- 
tion of  the  bids  or  proposals  of  all  other 
bidders  ;  and  they  are  not  then  author- 
ized by  law  to  let  the  same  work  to 
the  next  lowest  bidder,  although  the 
latter  be  willing  to  accept  the  award. 
(Id.) 

4.  Where  the  commissioners  advertised 
for     proposals    for    several    different 
pieces  of  work,  and  awarded  the  same 
to  the   lowest   bidder,  who  neglected 
within    the  prescribed   time,  to  enter 
into  contracts,  and  then  awarded  the 
same  work    to   the    relator,  the  next 
lowest  bidder,   who  notified  them  of 
his  acceptance,  but  the  commissioners 
afterward  refused,  upon  request,  to  en- 
ter into  a  contract,  aud  re  advertised 
and    thereupon    relet    the    work    to 
another  person  whose  aggregate  bids 
were  less  than  the  aggregate  of  the 
relator's   bids,  upon  which  the  award 
to  him  had  been  made : 

Held,  that  the  award  to  the  relator  was 
but  a  voluntary  agreement  between 
the  commissioners  and  the  relator. 
made,  on  the  part  of  the  former,  in  op- 
position to  the  provisions  of  the  con- 
stitution and  of  the  statute;  aud  that 
a  mandamus  would  not  lie  against 
them  to  compel  an  execution  of  a  con- 
tract pursuant  to  such  award.  (Id.) 

5.  The  writ  of  mandamus  is  not  a  writ 
of  right,  but  rests  in  the  discretion  of 
the  court,  and  should  issue  only  where 
the  duty    of   the   defendant  and  the 
rights  of  the  relator  are  clear.  (Id.) 

6.  Accordingly,  held,  further,  that  the 
right  of  the    commissioners   to   enter 
into    the     contracts    awarded     being 
doubtful,   the    writ  should    for    that 
reason  be  denied.     (Id.) 


CANCELLATION     OF     REVENUE 
STAMPS,  PRESUMPTION  FROM. 

JSee  DRED.  (3  Laming.) 


CARRIERS. 

See  COMMON  CARRIER.   (44  N.  Y.) 
RALROAD  COMPANIES.     (59  Barb.) 
COMMON  CARRIERS.     (3  Lansing.) 

CASES  DISTINGUISHED  EX- 
PLAINED, FOLLOWED.  LIM- 
ITED OR  OVERRULED. 

1.  Freeman  agt.  Auld,  (37  Barb.,  587), 
overruled.    (Freeman  agt.  Auld.  44  N. 
Y.  50.) 

2.  Keeuholtz  agt.  Decker,  (3  Denio,  346), 
doubted.     (Titus  agt.  Sumner,  44   N. 
Y.,  266.) 

S.  Leland  agt.  Hathorn,  (42  N.  Y.  457), 
explained.  (Yates  agt.  North,  44  Y 
Y.,  272.) 

4.  Stevens  agt.  Sauter,  (51  Barb.,  532) 
criticised.     (Fish  agt.  Emerson.  44  N 
Y.,  380). 

5.  Hunt  agt.   Amidon,  (4  Hill,  345),  fol- 
lowed.    (Cowdrey  agt.  C'oit,  44  If.  Y., 
387.) 

6.  In  re  Josephine,  (39  N.    Y.,  19),  fol- 
lowed.    (  Vose  agt.  Cockcroft,  44  N.  Y., 
415.) 

7.  Atlantic  Ins.  Co.  agt.  Bird,  (2  Bos- 
worth,  196,)  distinguished.     (Allen  agt. 

The  Mercantile  Mutual  Ins  Co.  44  N. 
Y.,  44-2). 

8.  Alden  agt.  New  York  Central  Railroad 
Co.  (26  ft.  Y.,  102.)  considered  and  ex- 
plained.     (McPadden  agt.  New   York 
Central  R.  Co.,  44  N.  Y.,  476.) 

9.  Gould  agt.  Chapin,  (20  N.    Y,  266.) 
and  McDonald  agt.   Western  Railroad 
Corporation,  (34  N.    Y.,  497),  distin- 
guished ;   and  Northrop  agt.  Si/racuse, 
B.    &  N.    Y.  R.   R.    Co.,  (2    Trans. 
App ,    183;,   followed.      (Fenner    agt. 
Buffalo  &  State  Line  R.  Co.     (44  If. 
Y.,  505.) 

10.  Baldwin  agt.  Hale,  (1  Wallace,  223), 
followed.     (Pratt  agt.  Chace,  44  If.  Y., 
597.) 

11.  Chnlluck ;agt.    Vernam,   (42  N.    Y., 
43^),  explained      (Tomlinson,  agt.  The 
Mayor,  44  N.  Y.,  606.) 

12.  Hamilton  agt.    Van  Rensselaer,  (43 
N.    Y.,  244),  followed.     (Melick  agt. 
Knox,  44  N.  Y.,  676.) 

13.  Hatch  agt.  Searles,  (2  Smale  &  Gi/ard, 
147),   disapproved.      (Chemung    Canal 
Bank  agt.  Bradner,  44  N.  Y.,  689.) 

14.  Bissell  agt.  Balcom  (39  N.  Y.,  284), 
commented  on.     ( Allis  agt.  Read,  45 
N  Y.,  152) 
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15.  Burt  agt,  Dewey  f40  jf.  Y  ,  283),  dis- 
tinguished.   (Bor  dwell  agt.  Collie,  45 
N.  T.,  494.; 

16.  BushneU&gt.  Kennedy  (9  Wall..  387), 
followed  .     (Ayres    agt.     jP/te   TFasto-?i 
Railroad  Corporation.  45  JV.  F,  260  J 

17.  Gridley  agt.   Dofe   (4  Comst  ,   486), 
approved.     (Oorter  agt.   Bininger,  45 
J\T.  F,  545.) 

18.  Jackson  agt.  Jackson   (1  John,  424), 
questioned.     (Kinnier    agt.    Kinnier, 
45  If.  Y.,  535J 

19.  Locbooad  agt.  Barnes  (3  Hill,  28), 
approved.     (Galvin    agt.  Prentice,  45 

,2V.  F,  162.) 

20.  Sturgiss  agt.  Spofford  (52  Barb.,  436), 
reversed  in  part.  (Sturgis  agt.  Spofford, 
45  iV.  F,  446.) 


21.  Fare  .£7e«£    agt.  2>itfcfc  C%wreA   (20 
Wend..    458),    explained    and   distin- 

tuished  .  (  FOWH.^  agt.  Fow?M?,s,45  .ZV.  F, 
54.) 

22.  The  case  of   Wright  agt.   TFeeifo,  (25 
N.    F,   153),    distinguished  from   the 
present.     (Foot  agt.    Webb,  59  Barb., 
38.; 

23.  The  present  case  held  to  be  clearly 
distinguishable  from  The  Clarice  Na- 
tional Bank  agt.  The  Bank  of  Albion, 
(52  Barb.,  592.)     (Pope  agt.  Bank  of 
Albion,  59  Barb.,  226.) 

24.  The  decision  in  Dickerson  agt.  TFewoTi, 
(54  Barb  ,  230,)  should  nor,  be  extended 
to  any  case  not  falling  within  the  facts 
of  that  case.     (Dod  agt.   The  Fourth 
National  Bank  of  New  York,  59  Barb.  , 
265.) 

25.  The  case  of  Curtis  agt.  Brooks.  (37 
Barb.,   476,)  commented   on,  and  de- 
clared   to    be    inconsistent   with    the 
decision  in  Dygert  agt.  Remerschnidtr, 
(32  TV.  F,  631.)       Wright  agt.  Wright, 
59  .Bari.,  505.  ) 

26.  Strong  agt.  Skinner,  4   J9ar&.,  552,) 
and  Tisdale  agt.  Jone*,   f38  .Zcl,  523,) 
distinguished  from  the  present  in  that 
the  marriages,  there,  took  place  before 
the  act  of  1849  was  passed.     (Id.) 

27.  Colvin   agt.  Cruise,  (22  Barb.,  37,) 
dicta  disapproved.  (3  Lansing,  116.) 

28.  In  re  James   W.  Seymour,  (6  Inter. 
Rev.  Rec.t  61,)  approved.    (3  Lansing, 
155.) 

29.  Jones  agt.  JSast  River  Society,  d>c., 
(21  Barb,,  161,)  followed.    (6  Lansing, 
255.) 

30.  Porter  agt.  Rose,  (53  Barb.,  467,)  re- 
affirmed.    (3  Lansing,  330.) 


31.  JVeW  agt.  N.  Y.  C.  Railroad.  (32  JVl 
F.  333,;  and  /eyan,  atrt,  Same,  (35  Id., 
210,)  compared.  (3  Lansing,  453.) 

CASHIER. 
See  BILLS  or  EXCHANGE.    (44  N.  Y.) 

CAUSE  OP  ACTION. 

1.  A   complaint    which   alleges   a  joint 
agreement  by  the  defendants  to  deliver 
up  specified  securities,  demand  there- 
for, and   that  the   defendants   wrong 
fully  refused  to  deliver  them,  and  have 
wrongfully  disposed  of  and  converted 
them   to  their  own   use,  to  the  great 
damage  of  the  plaintiff,  and  praying 
judgment  for  the  value   of  the   secu- 
rities, with   interest,  as   the   damages 
sustained  by  the  plaintiff  by  means  of 
the  premises,  states  a  cause  of  action 
on  contract  and  not  ex  delicto.   (Austin* 
Rawdon,  44  N.  F,  63.) 

2.  The  allegation  of  a  wrongful  refusal 
by  the  defendants  to  deliver  the  secu- 
rities and  a  wrongful  disposition  and 
conversion  thereof,  by  them,  to  their 
own    use,   must   be   construed   as   an 
averment  of  a  breach  of  the  agreement 
and  not  as  the  gist  of  the  action.     (Id.) 

3.  It  is  the  duty  of    commissioners  of 
highways   to    repair  defective    high- 
ways or  bridges,  after  notice  of  their 
con'dition,  with  reasonable  and  ordin- 
ary care  and  diligence,  if  they   have 
sufficient    funds    in   their    hands,    or 
authority  to  procure  such  funds ;  and 
neglect  of  this  duty  renders  them  liable 
in  a  civil  action  to  any  person  specially 
injured  thereby.   (Hover  agt.  Barkhoof, 
44  JT.  F,  113. 

4.  Actual  notice   of  the  defective   con( 
dition  ol  a  highway  is  not  necessary 
where  the  circumstances  are  such  that 
ignorance  on    the   part   of    the   com- 
missionerfa  is,  in  itself,  ngligence.  (Id.) 

5.  An  agreement  whereby  the  defendant 
and  others  promise  to  pay  to  T.  the- 
sums  by  them  respectively  subscribed, 
to  be  expended  in  repairing  a  certain 
road,  creates  no   liability    to  a  third 
person  (the  plaintiff),  who  makes  the 
repairs  at  an  expense  moie  than  equal 
to  the  full  amount  subscribed,  although 
T.,  after  completion  of  the  work,  has 
assumed  to  assign  the  subscription  to 
the  plaintiff.     The  fact  that  the  plain- 
tiff is  himself  also  one  of  the  subscrib- 
ers does  not    alter  the    case.     ( Van 
Rensselaer  agt.  Aikin,  44  N.   F,  126.) 

6.  Whether  the  true  construction  of  the- 
instrument  is  that  the  wprft  should  be 
done  by  or  under  the  direction  of  all: 
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the  subscribers,  their  joint  fund  to  be 
placed  in  the  hands  of  T.,  or  that  T. 
should  do  the  work  and  the  money  be 
paid  to  him  therfor;  in  neither  case 
can  any  request  to  the  plaintiff  to  make 
the  repairs  or  promise  to  pay  him 
therefor  be  implied.  (Id.) 

7.  T.  having  neither  promised  to  make 
the  repairs,  nor  incurred  expenses  in 
reliance  upon   the  subscription,   was 
never  in  a  situation  to  enforce  it;   and 

.   his  assignment  conveyed  no  rights  to 
the  plaintiff.    (Id.) 

8.  Where    an   agent,   having    authority 
onlv    "  to   settle   or  arrange"   certain 
claims,   receives   notes  in    settlement 
thereof,   and  without   the  consent  or 
knowledsre  of  his  principals,  sells  them 
for  less  than  their  face,  he  is  respons- 
ible for  the  full  nominal  amount  there- 
of, on  proof  that  they  were  good  and 
collectible,  as  for  money  had  and  re- 
ceived to  the  use  of  his  principals  ;  and 
an  assignment  of    "the  notes  or  the 
avails   thereof  is  sufficient  to  trans- 
fer the  cause  of  action.     (Allen  agt. 
Brown,  44  N.  Y.,  228.) 

9.  The  fact  that  the  agent  and  his  prin- 
cipals were  joint  owners  of  the  original 
claim,  and  he  has  incurred  expenses  in 
effecting   the  settlement,  does  not  en- 
title him  to  an  accounting  before  ac- 
tion, as  no  partnership  relation  exists 
between  them.    His  claim  for  the  ex- 
penses is  simply  available  as  an  off-set 
against  their  proportion  of  the  avails. 
(Id.) 

10.  The  defendant,  upon  a  purchase  of 
real  estate,  assigned  to  the  plaintiff,  in 
payment  of  so  much  of  the  purchase- 
money,  the  bond  and   mortgage  of  a 
third  person,  guaranteeing  "payment 
of  the   interest  on  the   within    bond, 
within  ten    days    after  the   days  the 
same  shall   become  due  and   payable 
by"  the  mortgagor.     The  principal  of 
the  bond  was  payable  three  years  after 
date,  the  interest  semi-annually  : 

Htld,  that  he  was  not  liable  upon  this 
guaranty  for  the  payment  of  any  in- 
terest alter  the  maturity  of  the  bond. 
The  fact  that  the  bond  and  mortgage 
was  assigned  in  payment  of  the  pur- 
chase money  does  not  make  it  the  debt 
of  the  guarantor.  As  to  the  principal 
of  the  uond,  there  was  no  personal 
liability  of  the  defendant.  ( Meliclc  agt. 
Knox,  44  N.  Y.,  676.) 

See  ACTION.    (Id.) 

NEGLIGENCE.    (Id.) 
PLEADING.    (Id.) 

11.  Money  paid  upon  a  contract  for  the 

YOL,  XUL  3 


sale  of  goods,  invalid  under  the  statute 
of  frauds,  cannot  be  recovered  back 
from  a  vendor  who  is  ready  to  perform 
on  his  part.  (A  His  agt.  Bead,  45  N.  Y., 
142.) 

12.  And  where    the  vendor  has  subse- 
quently sold  and   delivered   the  goods 
to  a  third  person,  at  the  request  of  the 
purchaser,    this,  if   not    sufficient   to 
constitute  an  acceptance  and  receipt  of 
the   property  by  such   purchaser,  will 
certainly  preclude  him  fiom  using  the 
act  of  sale  and  delivery  as  a  rescision 
by  the  vendor  and  a  foundation  of  an 
action  to  recover  back  money  paid  by 
him  to  the  vendor,  on  the  original  void 
purchase.     (Id.) 

13.  In  consideration  of  the  assignment  to 
him  by  the  plaintiff  of  an   interest  m 
a  patent,  the  defendant  bound   himseif 
to  pay  the  plaintiff  $1.000   before  the- 
end  of  the  next  year  (18G5^  "  or  reas- 
sign the  patent :  " 

Held,  the  year  having  elapsed,  without 
payment,  and  the  defendant  having,  a 
few  days  thereafter,  on  the  money 
being  demanded,  offered  to  reassign, 
that  no  action  would  lie  against  him 
upon  his  obligation  to  recover  the 
$1,000.  By  its  terms,  he  had  the  op- 
tion during  the  whole  year  to  pay  the 
price,  and  upon  his  failure  to  do  KO 
within  that  time,  the  plaintiff's  only 
remedy  was  to  compel  the  reassign- 
ment, or  in  case  of  refusal,  to  recover 
whatever  might  be  its  value.  (Man- 
vel  Holdredge;  45  N.  Y.,  151.) 

14.  Where  services  are  rendered  under 
a  contract  void  by  the  statute  of  frauds, 
no  action  can  be  maintained  to  recover 
their  value,  except  upon  the  default  of 
the  other  party,  or  his  refusal  to  go  on 
with  the  contract.     (Galvin  agt.  Pren- 
tice,  45  N.  Y.,  162.) 

15.  An  action   founded  upon   the  fraud 
and  deceit  of  the  defendant  in  making 
false  representations,  cannot  be  main- 
tained, m  the  absence  of  proof  that  he 
believed,  or  had  reason  to  believe  at 
the  time  when    he  made  the  represen- 
tations, that  they  were  false,  or  that  he 
assumed  to  have,  or  intended  to  con- 
vey the  impression  that  he  had  actual 
knowledge    of     their    truth,    though 
conscious  that  he  had  no  such  knowl- 
edge.     (Meyer  agt.  Amidon,  45  N.  Y., 
169.) 

16.  The  plaintiff  purchased  a  ticket  of 
the  defendants,  a  railroad  corporation, 
at  a  point  on  their  line,  for  New  York, 
and  had  his  baggage  checked  for  that 
city.    He  arrived  there  by  the  Hudson 
River  railroad,   a  connecting    line  of 
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road,  at  nine  o'clock  in  the  morning, 
and  about  uoon  of  that  day  gave  his 
check  to  an  expressman  in  the  city  of 
Brooklyn,  with  directions  to  get  the 
trunk  from  the  depot  of  the  Hudson 
River  railroad  for  him.  The  express- 
man neglecting  to  do  so  when  two 
days  afterward,  the  plaintiff'  demanded 
the  trunk  at  the  depot,  it  could  not  be 
found.  The  defendants  had,  in  pursu- 
ance of  an  arrangement  with  the  Hud- 
son River  Railroad  Company,  trans- 
ferred the  baggage  to  the  latter  at  A.1- 
bany,  and  it  had  been  conveyed  to 
New  York,  and  deposited  in  their  de- 
pot. In  an  action  brought  by  the 
plaintiff  to  recover  the  value  of  his 
trunk  and  contents : 

Held,  that  he  was  entitled  to  recover,  in 
the  absence  of  any  proof  on  the  part,  of 
the  defendants  accounting  for  the  fail- 
ure to  deliver  it.  (Burnett  agt.  New 
York  Central  Railroad  Company,  45 
N.  Y.,  184.; 

17.  The  owner  of  a  peculiar  product  of 
nature,    like   natural    mineral   water, 
who  has  applied  te  H  a  conventional 
name,  by  which  it  has  become  gener- 
ally known,  ana  under  which   it  has 
been  extensively  sold  by  him  as  a  use- 
ful  article,  is  entitled  to  be  protected 
in  the  exclusive  use  of  such  name,  as 
his  trade   mark,   in    the    sale   of  the 
article.       (Congress    Spriiia   Company 
agt.    High    Bock  Spring  Company,  45 
ff.  F.,  291.) 

18.  Where  the  spring  first  known  as  and 
named   "  Congress  Spring,  "  produces 
natural    mineral    water    of     peculiar 
medical   and  curative  properties   pos- 
sessed by  no  other  spring,  the  words 
"   Congress  Water,"   and  •'  Congress 
Spring    Water,"     appropriately   indi- 
cate the  origin  and  ownership   of  the 
water  flowing  from  Congress  Spring," 
and  the  word  "  Congress"  used  in  con- 
nection   with    the  bottling  and    sale 
of  such  water,  is  a  proper  and  legiti- 
mate business  trade  mark.     (Id.) 

19.  Where   the  plaintiffs   are  the    pur- 
chasers of  the  spring  and  all  interest,  of 
the  original  proprietors,  who  invented 
and  used   such   trade   mark,  they  are 
entitled  to  relief  by  injunction  against 
sellers  of  mineral  water  attempting  to 
appropriate  the  word  Congress  as  de- 
scriptive of  the  water  sold  by  them. 
(Id.) 

20.  The  plaintiff"  purchased  from  the  de- 
fendant the  supposed  note  of  W.,  giv- 
ing   his    own    in   exchange.      In    an 
action   brought  by   him   against  W., 
upon  the   purchased  note,    judgment 
went  against  him  for  costs,   it  being 


found  that  the  signature  was  a  forgery* 
The  plaintiff',  being  sued  upon  his  own 
note  by  the  holder  to  whom  the  de- 
fendant had  transferred  it,  defended  on 
the  ground  of  want  of  consideration, 
and  judgment  went  against  him  for 
the  amount  of  the  note  and  costs.  lu 
his  action  against  the  defendant  :• 

Held,  that  he  could  recover,  together  with 
the  amount  paid  by  him  in  satisfaction 
of  his  note,  the  costs  of  his  unsuccessful 
action  against  W.  (of  which  the  defen- 
dant had  notice),  but  not  the  costs  of 
his  unsuccessful  defense  upon  his  own 
note.  (  Whitney  agt.  National  Bank  of 
Potsdam,  45  N.  Y.,  303.) 

21.  An  action  will   not  He   against   an 
owner  of  land,  who,  in  digging  a  well 
upon  his  owu  premises,  intercepted  the 
percolation   or    underground   currents 
of  water,  and  thereby  prevented  their 
reaching  the  springs  or  open   running 
stream  on   the   soil   of  another.    The 
rule  is  different  when  the  water  has 
actually     reached      and     become      a 
part  of  the   spring   or   stream,  and  is 
subtracted    from   it.      (The  Village  of 
Delhi  agt.  Youmans,  45  N.  Y.,  362.) 

22.  Where  goods  were  sold  by  the  plain- 
tiff at  Boston,  to  be  delivered  at  New 
York,  and  paid   for  on   delivery,  and 
were  forwarded,  and  the  clerk  of  the 
plaintiffs  being  sent  on  to  New  York 
with  the  carriers'  receipt,  with  instruc- 
tions to  deliver  the    goods  on   being 
paid  for  them,  the  pretended  purchaser 
obtained  from  the  clerk    the    receipt 
merely  "  for  the  purpose  ot  examining 
the  goods,"  and  by  its  means  got  pos- 
session of  the  goods,  removed  them  on 
board   the  defendant's  steamer,  bound 
to  Havana,  and  obtained  from  the  de- 
fendant,   before  any  notice  to  him  ot 

'the  fiMud,  bills  of  lading  thereof: 

Held,  that  the  defendant  was  bound  to 
deliver  the  goods  to  the  plaintiff  on 
demand,  and  on  his  refusal  was  liable 
for  their  value.  (Bassett  agt.  Spofford, 
45  N.  Y.,  387.) 

23.  Quere*  whether,  if  at  the  time  of  the 
demand,  the  goods  had  been  loaded  in 
the  ship  so  as  to  be  difficult  of  access, 
and  their  removal  and  delivery  to  the 
plaintiff  would  have  caused  expense, 
and    necessarily  delay     the  •  voyage, 
and    the    defendant     had    offered    to 
restore  the  goods  on  the  return  of  the 
ship,  these  facts  would   have  affected 
the  question.     (Id.) 

24.  Where  there  are  no  fraudulent  repre- 
sentations made,   or  deceit  practiced, 
and   no  warranty  given  of  the   actual 
number  of  acres  of  a  growing  crop 
sold,  the  vendor  is   not  liable  for  the 
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discrepancy  between  the  actual  num- 
ber and  the  number  as  represented  by 
liiru.  The  same  principle  is  applicable 
to  a  claim  for  damages  on  account 
of  the  Condition  of  buildings  sold. 
(Harther  agt.  Reid,  45  N.  F.,415.) 

"25.  A  covenant  by  the  owner  of  land 
not  to  permit  a  grist  mill  to  be  erected 
thereon,  in  not  a  covenant  running 
with  the  land,  charging  an  unnamed 
assignee.  It  is  a  personal  contract, 
binding  only  the  covenantors,  and  their 
personal  representatives.  An  action 
will  lie  against  no  one  but  the  coven- 
antor fora  breach  of  this  covenant; 
and  a  subsequent  grantee  of  the  lands 
will  not  be  liable  upon  it.  (Id.) 

'26.  Upon  decreeing  specific  performance 
of  a  verbal  contract  for  the  conveyance 
of  real  estate,  upou  the  ground  of  part 
performance,  the  court  will  be  govern- 
ed by  the  same  principles  in  adjusting 
the  equities  of  the  parties  as  upon  a 
written  contract,  valid  by  the  statute 
of  frauds  ;  and  if  the  seller  is  not  able 
fully  to  comply  with  the  contract  the 
buyer  has  his  election,  either  to  have 
.the  contract  specrfically  performed,  so 
far  as  th«  seller  can  perform  it,  and  to 
have  an  abatement  out  of  the  purchase 
money,  or  compensation  for  any  defici- 
ency in  the  title,  quality,  or  other 
matters  touching  the  estate.  (Id.) 

•27.  But  a  court  of  equity  cannot  give  a 
personal  judgment  in  damages  against 
a  defendant,  for  an  independent  cause 
of  action  growing  out  of  a  contract 
void  by  the  statute.  An  existing 
equitable  cause  of  action,  for  a  specific 
performance,  will  not  create  and  se- 
cure to  the  party  an  independent  cause 
of  action,  which  would  not  exist  ar>d 
could  not  be  enforced  but  for  the 
equitable  right  of  action.  (Id.) 

28.  Accordingly,  in  the  case  of  an  entire 
verbal  contract   for   the    purchase   of 
land,  and  of  a  crop  of  flax  growing 
thereon,    under  which  the  purchaser 
has  entered  into  possession  and  made 

Eartial  payments,  in  an  action  .brought 
y  him  for  specific  performance,  with 
an  allegation  of  damages  for  breach  of 
warranty  as  to  the  flax  : 

Held,  that  such  damages  were  not  re- 
coverable. (Id.) 

29.  The    owner  of    a    chattel,    having 
mortgaged  it,  afterward  transferred  it 
to  the  defendant  who  sold   to  D.,  who 
sold  to  the  plaintiff,  who  himself  sold 
to  one  S  ,   all   the  successive   vendees 
purchasing  without  knowledge  of  the 
mortgage.    The  mortgagee  having  de- 
.tnanded  the  property  of  S.,  he  yielded 


it  np  without  litigation,  and  received 
back  from  the  plaintiff  the  price  paid 
by  him,  who  on  application  to  D.,  his 
vendor,  received  an  assignment  of  his 
claim  against  the  defendant.  In  the 
action  brought  by  the  plaintiff  to  re- 
cover of  the  defendant  the  price  he  had 
paid: 

Held,  that  the  failure  to  litigate  the  title 
either  by  the  plaintiff  or  his  vendee 
was  no  defense,  and  that  such  last  pur- 
chaser properly  restored  the  property 
without  compelling  the  mortgagee  to 
resort  to  judicial  proceedings  to  estab- 
lish his  claim : 

Held,  also,  that  although  plaintiff  had 
no  cause  of  action  directly  against  the 
defendant,  he  could  sue  as  assignee 
of  D.,  and  that  D.  assigned  a  good 
cause  of  action.  (Bordwell  agt.  Coolie, 
45  N.  Y..  494.) 

30.  An  instrument  in  writing  conveyed 
to  the  defendant  all  the  interest  of  A., 
in   certain  premises,   with   a  right  of 
entry  on   breach  of  condition  subse- 
quent : 

Held,  that  the  defendant,  by  accepting 
the  conveyance,  became  bound  to  per- 
form the  stipulations  on  his  part  re- 
cited therein,  although  he  had  not  exe- 
cuted it.  The  right  of  re-entry  being 
attached  to  covenants,  gave  them  the 
force  of  conditions.  (Chamlerlain  agt. 
Parker,  45  N.  Y.,  569.) 

31.  'Loss  may  be   sustained,   in   a  legal 
sense,    by  the   breach  of  a  contract, 
notwithstanding  it  can  be  shown  that 
performance  would  have  been  a  posi- 
tive injury  to  the  plaintiff,  as  in'case 
of  a  failure  to  perform  an  agreement 
to  erect  a  useless  structure  upon  the 
plaintiff's  own  premises  ;  but  this  rule 
does  not  extend   to  the  erection  of  a, 
structure  upon  land  in  which  the  plain- 
tiff has  no  interest,  and  as  to  which'he 
is  under  no  obligation.     (Id.) 

32.  A  verbal  agreement  was  entered  into 
between    the  plaintiff  and  defendant, 
by  which  the  latter  agreed  to  bid  off 
in  his  own  name,  and  enter  into  a  con- 
tract for  the  purchase  of  land,  and  pay 
from    his   own    funds    the    necessary 
amount  for  that  purpose  for  the  joint 
benefit  of  both.     The   plaintiff  was  to 
reimburse  one-half  of  the  money  so 
paid  ;  the  deed  to  be  taken  in  the  name 
of  both: 

Held,  the  defendant  having  bid  off  the 
land  in  his  name  and  taken  a  contract 
thereof,  but  refused  to  convey  one- 
hulf  of  the  contract  to  the  plaintiff, 
that  no  action  would  lie  to  compel  the 
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execution   of   the  agreement, 
agt.  Brush,  45  N.  F,  589.) 


(Levy 


33.  Such   an   arrangement  did  not  con- 
stitute a  partnership  between    them. 
(Id.) 

34.  A  party  in  no  legal   sense  commits 
a  fraud  by  refusing  to  perform  a  con- 
tract void  by  its  provisions.     He  has 
not,   in  that  sense,  made  a  contract, 
and  has  a  perfect  right,  both  at  law 
and  in  equity,  to  refuse  performance. 

35.  If  an  illegal    tax  is  collected  and 
paid  into  the  treasury  of  a  county,  an 
action  as  for  money  had  and  received 
•will  lie  against  the  county  for  its  re- 
covery.    (Newman  agt.  Supervisors  of 
Livingston  County,  45  N.  Y.,  676.) 

36.  The  money  having  come  tc  the  treas- 
ury of  the  county  by  the  wrongful  act 
and  with  the  knowledge  of  its  officers, 
no  demand  is   necessary  before  suit, 
nor  is  it  necessary  to  present  the  claim 
therefor  to  the   board  of   supervisors 
for  audit  and  allowance.     (Id.) 

See  ARREST  AND  BAIL.    (45  N.  Y.) 
BANKS  AND  BANKING.    (Id.) 
CONTRACT.    (Id.) 
CONVERSION.     (Id.) 
NEGLIGENCE.    (Id. ) 
PARTNERSHIP.    (Id.) 


CAVEAT   EMPTOR. 
See  LANDLORD  AND  TENANT.  (59  Sari.) 

CERTIORARI. 

1.  Under  the  common  law  writ  of  cer- 
tiorari,  courts  have  always  reviewed 
and  examined  the  acts,  proceedings 
and  determinations  of  the  inferior 
tribunals  or  bodies  to  whom  the  writ 
was  sent,  so  far  as  to  see  whether 
they  had  kept  within  their  powers, 
or  within  the  law  under  which  they 
acted,  in  the  matter  complained  of. 
( The  People  ex  rel.  The  Erie  and  Genesee 
Valley  It.  It.  Co.  agt.  Tubbs,  59  Barb., 
401.) 

3.  If  they  have  acted  contrary  to  their 
powers,  altogether,  or  exceeded  them 
in  any  material  particular,  the  writ 
furnishes  a  sufficient  ground  for  the 
reversal  of  their  acts  or  determina- 
tions. (Id.) 

See  RAILROADS.  (Id) 

MUNICIPAL  BONDS.     (3  Lansing.) 
PLANK-ROADS     AND    TURNPIKES. 
(Id.) 


CHALLENGE. 
See  JURORS.     (3  Lansing.) 

CHARITABLE  USEJ3. 
See  WILL.     (3  Lansing.) 

CHARGE. 

See  TRIAL.    (44  N.  Y.) 

CHATTEL  MORTGAGE. 

1.  To  preserve  the  lien  of  a  chatter 
mortgage  through  successive  years, 
it  is  not  necessary  that  a  copy  should 
be  tiled  each  year.  The  statute  re- 
quires but  two  conditions  :  1st.  That 
it  be  filed.  2d.  That  a  copy,  with  a 
^statement  exhibiting  the  interest  of 
the  mortgagee,  be  also  filed,  within 
thirty  days  next  proceeding  the  ex- 
piration of  one  year  from  the  first 
filing.  This  having  been  done,  no  fur- 
ther filing  is  necessary  to  make  the 
mortgage  a  continuing  security.  (Newell! 
agt.  Warren,  44  N.  Y.,  244.) 

See  CAUSE  OF  ACTION.    (45  N.  Y.) 
TITLE.     (Id.) 

1.  A  chattel   mortgage  can   be   avoided 
for  usury,  by  a  judgment  and  execu- 
tion creditor  of  the  mortgagor.  (Carow 
agt.  Kelly,  59  Barb.,  239.) 

2.  A    person  who,    like   an    execution- 
creditor,  asserts  a  lien  upon  mortgaged 
property,  is  not  a  stranger,  within  the 
meaning  of  the  rule  that  the  defense 
of  usury  is  a  personal  one,  and  cannot 
be   pleaded    by   one    having  neither 
privity  of  estate  nor  of  blood  with  the 
borrower — that  is  to  say,  by  a  mere 
stranger.     (Id.} 

CHECKS. 

See  BILLS  OF  EXCHANGE.    (45  IT.  Y.) 
See  BANKS  AND  BANKING.  (59  Barb.) 

1.  Where  the  defendant  offered  to  pay 
an  account  to  his  creditor's  agent  in 
money,  but  at  the  latter's  request 
gave  him  a  check  and  the  check  was 
drawn  on  an  individual  bank,  but  a 
short  distance  away,  in  which  the  de- 
fendant had  a  sufficient  deposit,  and 
the  bank  paid  drafts,  as  presented,  sub- 
sequently on  the  same  day,  and  during 
an  hour  on  the  morning  of  the  day 
after,  when  being  insolvent,  it  sus- 
pended, and  the  banker  immediately 
made  a  general  assignment,  and  fif- 
teen days  aftei  was  declared  a  bank- 
rupt, and  no  presentation  of  the  check 
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was  m-a.de  at  the  bank  or  demand  of 
payment  upon  the  banker,  and  the  de- 
fendant had  no  notice  of  non-payment 
until  two  weeks  after  delivery  of  the 
check;  in  an  action  by  the  principal, 
counting  on  the  check  "and  also  on  the 
original  indebtedness: 

Held,  that  the  plaintiff  could  recover. 
(Syracuse,  &c.,  R.  R.  Co.  agt.  Coil-ins, 
3  Lansing,  29.) 

•2.  The  omission  to  present  the  check  at 
the  bank  before  its  failure,  was  not 
laches,  (Id.) 

3.  Nor  it  seems,  was  the  omission  to  de- 
mand payment  afterward,  unless  loss 
or  injury  resulted  therefrom  of  the  de- 
fendant. (Id. ) 

•4.  And  that  any  presumption  of  loss  or 
injury  was  rebutted  by  proof  of  the  de- 
fendant's knowledge  of  the  insolvency, 
and  of  the  notice  to  him  of  non-pay- 
ment of  the  check.  (Id.) 

•5.  But,  held,  further,  that  the  delivery  of 
the  check  was  not  necessarily  payment 
of  the  account,  and  the  plaintiff  was 
entitled  to  recover  upon  the  original 
indebtedness ;  and  that  if  the  defendant 
relied  upon  the  check  to  defeat  a  re- 
covery, the  amis  was  on  him  to  show, 
that  through  laches  of  the  plaintiff  in 
respect  thereof,  injury  or  loss  had  re- 
sulted. (Id.) 

6.  Semble,  that  where  an  action  against 
the    drawer  is   upon    the    check,    the 
plaintiff  must  excuse   a    non-present- 
ment or  demand  of  payment  by  show- 
ing that  no  loss  or  injury  has  resulted 
therefrom  ;  but  where  tfie  action  is  on 
the   pre-existing  debt,  the  defendant, 
to  prove  payment  by  check,  must  not 
only  show  its  deli  very  and  acceptance, 
but  also  tlmt  through  the  omission  of 
the  plaintiff  to  make   presentment  or 
other  laches,  loss  or  iujurv  has  accrued. 
(Id.) 

7.  It  is  not  enough  to  make  an  equitable 
assignment  of   money   on   deposit  in 
bank,  that  a  check  be  drawn  therefor; 
but  when  the  money  was  deposited  as 
the  money  of  the  holder  of  the  check, 
though  in  the  drawer's  name,  and  that 
fact  is  communicated  to  the  bank  be- 
fore any  other  right  has  accrued  to  the 
fund,  the  same  becomes,  in  equity,  the 
property  of  the   holder  of  the  check, 
and  lie  may  recover  it  from   the  bank. 
(  Van  Allen  agt.  The  Am.   Nat.  Bank. 
3  Lansing.  517.) 

.8.  Nor,  in  such  latter  case,  is  the  exist- 
ence of  liability  of  the  depositor  to  the 
bank,  which  has  not  matured,  material. 


CHURCH  AND  CHURCH  EDIFICE. 

See  PEWS.     (3  Lansing.) 

CITY  CLUBS. 

1.  An  action  brought  against  "The 
City  Club,"  of  over  seven  persons, 
may  be  sustained  where  the  com- 
plaint expressly  charges  that  the  de- 
fendants were  members  of  and  part- 
ners in  an  association  or  organiz- 
ation known  as  "  The  City  Club," 
that  existed  on  and  prior  to  May, 
186",  and  up  to  May  1,  1870  (during 
which  time  the  claim  was  created  by 
them),  either  as  original  debtors  or  as 
assignees  of  the  lease  (a  balance  of 
rent  being  claimed)  for  the  two  years, 
which  is  alleged  to  have  been  made 
to  three  of  the  defendants,  by  au- 
thority of  the  defendants  and  as  agents, 
and  for  and  in  behalf  of  all  of  them 
and  for  their  use,  and  which  they  used 
and  enjoyed.  ( Waller  agt.  Thomas, 
ante,  337.) 

2.  The  defendants,  by  the  express  allega- 
tions of  the  complaint,  and  the  circum- 
stances legally  presumed  therefrom, 
are  to  be  deemed  assignees  and  liable 
for  the  rent,  without  any  reference  to 
the  act  of  1851,  authorizing  suits 
against  joint  stock  associations.  (Id.) 

CLOUD  ON  TITLE. 

1,  Where  the  facts  disclosed,  authorized 
the   court  to   assume    that  the    defen- 
dant was  dead  when  the  plaintiff  com- 
menced   his   action  against  him,   and 
consequently   that   the  judgment    ob- 
tained in  the  action  was  void,   yet   it 
is  an  apparent  lien  or  cloud  on  the  real 
estate  of  the  defendant,  which   mav  be 
set.  aside  on   motion,  bv  an  heir-at-law 
of  the  defendant,  having  an  interest  in 
such    real    estate.         (Blodgett     agt. 
Blodgett,  ante,  19.) 

2.  This  court  has  control  of  its  own  judg- 
ments, and   has  not   unfrequently  va- 
cated them  on   motion  of  parties   hav- 
ing an  interest  in  a  property  on  which 
they  were  a  cloud.     (Id.) 

CODE. 
See  STATUTES.    (44  N.  Y.) 

CO  DEFENDANTS. 

1.  Under  the  provisions  of  the  Code,  (§ 
274,)  for  determine  the  ultimate  rights 
of  the  parties  on  each  side,  as  between 
themselves,  the  relief  which  defend- 
ants may  have,  as  against  each  other, 
must  be  based  upon  the  facts  involved 
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in  the  litigation  of  the  plaintiff 's  claim, 
and  as  a  part  of  the  adjustment  of  that 
claim,  and  not  upon  claims  with  which 
the  plaintiff  has  nothing  to  do,  and 
which,  are  properly  the  subject  of  an 
independant  litigation  between  such 
defendants.  (Kay  agt.  Whitlaker.  44 
N.  Y.,  565.) 

CODE  OP  PROCEDURE. 

See  REMOVAL  OF  ACTIONS.    (59  Barb.) 

COLLECTOR  OF  TAXES. 

See  ASSESSMENT  FOR  LOCAL  IMPROVE- 
MENTS.    (3  Lansing.) 
SUPERVISORS.    (Id.) 

COLORE  OFFICII. 

See  COUNTY  TREASURER.    (3  Lansing.) 

COMMISSIONERS. 

To  issne  town  bonds — See  RAILROADS. 
(59  Barb.) 

COMMISSIONERS     OF     EMIGRA- 
TION. 

1.  The  commissioners  of  emigration    are 
not  liable   iu  their   official    capacity, 
for  loss  of  baggage  belonging  to  emi- 
grants. (Samuels  agt.  Macdonald,  ante. 
360.) 

2.  In  framing  his  complaint,  under  the 
Code,    it  seems  to    be  still  necessary 
for  a  plaintiff  to  observe,  in  the  state- 
ments of  facts  constituting  the  cause 
of  action,   the  distinction    between   a 
mere  negligent  loss  and  a  conversion 
of  the  baggage.     (Id.) 

3.  A  bailee  without  hire  cannot  be  held 
liable  for  loss  of  baggage,  except  upon 
proof  showing  such  a  delivery  to  and 
acceptance  by  him  of  the  property  as 
imposes  upon  him  the  legal  obligation 
to  answer  lor    its   safety.     Evidence 
which  establishes  merely,  that  accord- 
ing to  certain  rules  and  regulations  the 
property  should   have    come   into   his 
possession,  is  insufficient.  (Id.) 

COMMISSIONERS  OF  HIGHWAYS. 

See  HIGHWAYS.     (44  Jf.   Y.} 

1.  Whether  the  commissioners  of  high- 
ways of  towns  have  power  to  con- 
tract for  the  repairing  of  bridges  over 
streams  lying  between  such  towns,  to 
an  amount  exceeding  the  sum  author- 
ized to  be  raised  for  that  purpose. 


Quere.      (Phelps  aet.  Hawley,  3  Lans- 
ing, 160.) 

See  COUNTY  CHARGE.     (Id.) 

COMMISSIONERS  OF  RECORD. 

1.  Upon  the  authority  of  The  People  agt. 
Kaymund  (37  N.  Y.,  428),  the  act  ot 
1855,  ch.  407,  creating  the  commission- 
ers of  records  for  the  city  and  county 
of  New  York,  must  be  held  unconsti- 
tutional. (People  agt.  Bradley,  ante, 


2.  The  duties  which  it  imposes  upon  the 
commissioners  of  records  are  the  same 
as  those  required  of  local  officials  at 
the  time  of  the  adoption  of  the  pres- 
ent constitution.  The  act  named  five 
commissioners,  and  a  certificate  upon 
the  treasurer,  signed  by  three  only  of 
the  commissioners,  without  the  meet- 
ing at  the  time  of  the  whole  five, 
was  insufficient.  (Id.) 

COMMON  CARRIERS. 

1.  Where  a  jettison  becomes  necessary, 
for  the  preservation  of  the  remainder 
of  a  cargo,  by  reason  of  a  violent  storm, 
the  loss  is  by  act  of  God,  although  oc- 
casioned through  the  immediate  agency 
of  men.     (Price  agt.  Hartshorn,  44  iff. 
Y.,  94.) 

2.  In  order  to  extend  the   liability  of 
common  carriers  to  such  a  loss,  there 
must  be   an    express   agreement,    un- 
equivocally and  necessarilly  evincing 
that  such   was  the    intention    of  the 
parties.     (Id.) 

3.  The  provision   in  the  bill  of  lading, 
"damage    or    deficiency    in   quantity 
specified,  it  any,  to  be  dedncted  from 
charges  by  consignees."  does  not  ex- 
press n  warranty  of  safe  delivery,  or  a 
special  contract  extending  the  liability 
of  the  carrier,  but  refers  to  any  dam- 
age  or   deficiency   resulting  from   his 
default  or  negligence.     (Id.) 

4.  The    opinions  of    experts  as   to   the 
necesity  of  a  jettison  are  competent. 
(Id.)     ' 

5.  The  plaintiff,  a  common  carrier,  re- 
ceived a  cnnro  of  barley,  under  bills  of 
lading  specifying  :    Shipped    in   good 
order,  to  be  delivered  in  like  good  order 
at  the  place  of  destination,  as  consigned, 
without  delay  ;   damage  or  deficiency 
in   quantity   specified,    if   any,    to    be 
deducted  from  charges  l>y  consignees  ; 
freight  payayble  on  delivery.     In  the 
course  of  his  voyage  he  was  overtaken 
by  a  violent   storm  and   compelled  to- 
throw  overboard  a  portion  of  the  cargo,. 
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in  order  to  save  the   residue  and  the 
boat  : 


,  that  hf  was  entitled  to  recover 
freight  upon  the  amount  delivered, 
•without  any  deduction  on  account  of 
the  loss  so  occasioned.  (Id.) 

6.  The  duty  of  common  carri<  rs  by  rail- 
road, as  to  the  delivery  of  goods  at 
the  place  of  destination,  is  subject  to 
the  following  rules  :  If  the  consignee 
is  present  upon  their  arrival,  he  must 
take  them  without  unreasonable  delav. 
If  he  is  not  present,  but  lives  at  or  Jn 
the  immediate  vicinity  of  the  place  of 
delivery,  the  carrier  must  notify  him 
of  their  arrival,  and  he  then  has  a 
reasonable  time  within  which  to  re- 
move them.  If  he  is  absent,  or  un- 
known, or  cannot  be  found,  then  the 
carrier  can  place  them  in  its  freight- 
house,  and,  if  the  consignee  does  not 
call  for  them  iu  a  reasonable  time,  the 
liability  as  a  common  carrier  ceases. 
If  the  consignee  has  a  reasonable  op- 
portunity to  remove  them  and  does  not, 
he  cannot  hold  the  carrier  as  an  insurer. 
(Fenner  agt.  The  Buffalo  <k  State  Line 
R.  Co.  44  N.  Y.,  505.) 

7.  When  the  consignee  has  notice  of  the 
arrival  of  his  goods,  and,  without  any 
refusal  or  unwillingness  to  deliver  on 
the  part  of  the  carrier,  agrees  with  the 
latter,  for  their   mutual  convenience, 
that  the  goods  be  left  over  night  in  the 
freight-house,  the  liability  as  a  common 
carrier  has  ceased,  and  the  goods  being 
destroyed  by  fire  during  the  night,  the 
company  cannot  be  held  as  an  insurer. 
(Id.) 

8.  When  goods  are  shipped  by  railroad 
to  a  specified  point,  whence  the  owner 
intends  to  remove  them  to  their  final 
destination,  the   railroad    company  is 
not  an  intermediate   carrier   and    the 
rules     applicable     are     those     which 
govern  at  a  place  of  destination.    (Id.) 

See  VESSELS.   (Id.) 

9.  Common  carriers  by  land  are  ordin- 
arily bound   to   deliver  or  tender  the 
goods  to  the  consignee  at  his  residence 
or  place    of  business  ;  but   when   the 
consignee  cannot  be  found  with  reason- 
able  dilligence,    the  common    carrier 
may  relieve  himself  from  liability  by 
depositing  the  property  in   a   suitable 
place  for   the    owner.     (  Witbeck  agt. 
'Holland,  (45  N.  Y.,  13.) 

10.  Carriers    by   vessels   and   railways, 
having  transported   the  goods  to  their 
dock  or  s'atiuii  nearest  to  the  residence 
of  the  consignee,  and  notified   him  of 
thfiir    readineas    to    deliver,    are    not 
bound  to  make  personal   delivery,  but 


this  exemption  does  not  extend  to  ex- 
press companies.     (Id.) 

11.  On  the  question  of  diligence  in  find- 
ing the  consignee,  evidence   as  to  his 
being  well  known  in  the  community  is 
competent.     (Id.) 

12.  An  absolute  refusal  by  a  carrier  to 
deliver  goods  to  a^  person  entitled  to 
receive  them  constitutes  a  conversion 
of  them  ;  but  if  the  refusal  be  qualified, 
and  the  qualification  attached  to  the 
refusal    be    reasonable,   and   made  in 
gx>od  faith,  it  does  not  constitute  a  con- 
version.     (McEntee     agt.    The     New 
Jersey  Steamboat   Company,  45  N.  Y., 
34.) 

13  Common  carriers  deliver  property  at 
their  peril,  and  must  take  care  that  it 
is  delivered  to  the  right  person,  for  if 
the  delivery  be  to  the  wrong  per- 
son, either  by  an  innocent  mistake 
or  through  fraud  of  another,  they  will 
be  responsible,  and  the  wrongful  de- 
livery will  be  treated  as  a  conversion. 
(Id.) 

14.  Accordingly,  where  the  defendants 
received  goods  at  Albany,  to  be  de- 
livered in  New  York,  addressed  to 
"  McEntee,  New  York,"  and  on  their 
arrival  the  plaintiff  demanded  them 
and  offered  to  pay  the  charges,  but  the 
defendant  refused  to  deliver  them,  and 
defendant  gave  evidence  tending  to 
show  that  the  refusal  was  coupled 
with  an  offer  to  deliver  the  gooos,  if 
the  plaintiff  would  produce  any  paper 
showing  ownership  or  authority  to  re- 
ceive them  : 

Held,  that  it  should- have  been  submitted 
to  the  jury,  whether  the  refusal  was 
qualified  ;  and  if  so,  whether  the  quali- 
fication was  reasonable  and  was  the 
true  reason  for  not  delivering  the 
goods.  (Id.) 

[5.  Where  a  common  carrier  has  con- 
tracted to  transport  a  passenger  and 
his  bagirage,  although  his  strict  lia- 
bility as  a  common  carrier  ceases  upon 
a  failure  of  the  owner  to  call  for  his 
luggage  within  a  reasonable  time  after 
its  arrival  at  the  place  of  destination, 
a  modified  liability,  analogous  to  lhat 
of  •warehousemen,  still  exists;  and  the 
carrier  is  bound  to  exercise  ordinary 
care  in  keeping  and  preserving  the 
property  until  it  is  called  for  or  dis- 
posed of  according  t-i  law.  (Purnell 
agt.  Nttn  York  Central  Railroad  Com- 
pany, 45  N.  F.,  184.) 

16.  This  obligation  is  not  a  new  and  in- 
dependent obligation,  arising  from  the 
unprovided  for  and  accidental  circum- 
stance of  the  property  being  left  in  the 
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hands  of  the  carrier,  but  is  imposed  by 
the  contract  of  carriage,  and  therefore 
rests  upon  the  carrier  with  whom  the 
contract  was  made,  although  the  place 
of  destination  is  beyond  its  route. 
(Id.) 

17.  The  failure  of  the  carrier,  in  such 
case,  to   deliver  the    property  to  the 
owner  when  demanded,  prima  facie  es- 
tablishes negligence  and  want  of  due 
care ;  and  the   onus  of  accounting  for 
the  default  lies  with  the  carrier.     (Id.) 

18.  The   plaintiff  purchased  a  ticket  of 
the  defendants,  a  railroad  corporation, 
at  a  point  on  their  line,  for  New  York, 
and  had  his  baggage  checked  for  that 
city.    He  arrived  there  by  the  Hudson 
River  railroad,  a  connecting   line  of 
road,  at  nine   o'clock  in  the  morning, 
and  about  noon  of  that  day  gave  his 
check  to  an  expressman  in  the  city  of 
Brooklyn,  with   directions  to   get  the 
trunk  from  the  depot  of  the  Hudson 
River  railroad  for  him.     The  express- 
man neglecting  to  ,do  so  when  two 
days  afterward,  the  plaintiff  demanded 
the  trunk  at  the  depot,  it  could  not  be 
found.     The  defendants  had,  in  pursu- 
ance of  an  arrangement  with  the  Hud- 
son River  Railroad  Company,  trans- 
ferred the  baggage  to  the  latter  at  Al- 
bany,  and  it  had  been  conveyed   by 
them  to  New  York,  and  deposited  in 
their  depot.  In  an  action  brought  by  the 
plaintiff  to  recover  the  value  of  his 
trunk  and  contents : 

Held,  that  he  was  entitled  to  recover,  in 
the  absence  of  any  proof  on  the  part  of 
the  defendants  accounting  for  the  fail- 
are  to  deliver  it.  (Id.) 

19.  A  railroad  corporation  may  bind  it- 
self bv  a  contract  to  carry  goods  to  a 
point  beyond  the  terminus  of  its  own 
line  of  road.      (Maghee  aart.  The  Cam- 
den  and  Amboy  Railroad  Company,  45 
N.  Y.,  514.)     ' 

20.  A  contract  made  by  a  railroad  cor- 
poration to  transport  and  deliver  goods 
at  a  point  beyond  the  terminus  of  its 
own    line    contained     the    following 
clause:    "Unavoidable    accidents    of 
the  railroad  and  of  fire  in  the  depot  ex- 
cepted  " 

Held,  that  in  the  absence  of  proof  of  any 
other  or  new  contract,  this  exception 
would  be  held  to  extend  to  every 
other  carrier  throusrh  the  whole  line 
of  transportation,  and  that  in  an  ac- 
tion against  a  connecting  carrier,  the 
goods  having  been  lost  while  in  its 
possession,  such  carrier  could  claim  the 
benefit  of  it.  (Id.) 

21.  The  place  where  a  carrier  is    ac- 


customed to  receive,  deposit  and  keep 
ready  for  transportation  or  delviery 
merchandise  is  a  depot,  within  the 
general  signification  of  the  word.  (Id.) 

22.  When  a  carrier  accepts  goods  to  be 
carried,  with  a  direction  on  the  part  of 
the  owner  to  carry  them  in  a  particular 
way.  or  by  a  particular  route,  he   is 
bound  to  obey  such  directions  ;  and  if 
he  attempts  to  perform  his  contract  in 
a  manner  different  from  his  undertak- 
ing, he  becomes  an  insurer,  and  cannot 
avail  himself  of  any  exception  in  the 
contract.     (Id.) 

23.  But  if  it  should  be  shown  in  such  a 
case  that  the  loss  must  certainly  have 
occurred  from  the  same  cause,  if  there 
had  been  no  default  or  deviation,  the 
carrier  should   be  excused.     The  bur- 
den of  proof  of  this   fact,  however,  is 
on  the  carrier.     (Id. ) 

24.  Where  the  contract  of  a  carrier  is 
that  the  goods  should  be  carried  ''  all 
rail :'' 

Held,  that  the  necessary  crossing  of  ferries, 
in  the  transportation,  was  not  a  devi- 
ation, and  that  the  contract  to  carry 
"  all  rail  "  would  be  performed  by  the 
transportation  by  rail  as  far  as"  was 
practicable.  If,  however,  the  goods 
could  have  been  carried  by  rail,  their 
transportation  by  any  other  mode,  even 
for  a  few  miles,  would  render  the  car- 
rier liable  as  an  insurer.  (Id.) 

25.  The  last  paragraph  of  section  9,  act 
of  1847,  with  reference  to  the  liability 
of    connecting    railroads    (chap.  270), 
does   not   apply  to   intermediate   rail- 
roads, but  only  to  the  road  which  re- 
ceives   the    goods.      (Boot    agt.    The 
Great      Western    Railroad     Company. 
45^.  r:,524.) 

26.  Where  a  railroad  company  agrees  to 
carry  property  beyond  the  terminus  of 
its  own  road,  and  receives  the  troods 
under  such  an  agreement,  it  is  liable, 
as  a  common  carrier,  for  the  default  of 
the  road  running  in  connection  with  it, 
on  the  route  to  the   place  of  delivery. 
The  statute  of  1847  (chap.  270,  $  9; 'is 
a    mere    legislative    authorization    of 
such  agreements.     (Id.) 

27.  But  where    the   carrier  merely  re- 
ceives  goods  marked  for  a   place  be- 
yond the  termination  of  his  own  route, 
in  the  absence  of  proof  of  an  under- 
taking, express  or  implied,  to  carry  the 
goods  to  their  final  destination,  or  of  a 
partnership  between   the  carriers,  the 
company  is  bound  only  for  the  due  de- 
livery of  the  goods  to  the  next  carrier 
on  the  route.     The  statute  of  1847  has 
no  application  in  such  a  case.     (Id.) 
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28.  Where  goods  are  received  by  a  car- 
rier for  transportation,  marked  for  a 
destination  beyond  the  terminus  of 
•ucn  carrier's  route,  the  notice  to  the 
next  carrier  of  their  arrival  and  readi- 
ness for  delivery  need  not  be  actually 
brought  home  to  the  knowledge  of  such 
next  carrier ;  but  where  the  uniform 
custom  of  doing  business  between 
them  was  for  the  first  carrier  to  de- 
posit such  notice  in  a  special  box  in 
its  own  depot,  to  which  the  next  car- 
rier had  constant  access,  and  was  ac- 
customed to  look  for  notices,  such  de- 
posit is  sufficient.  (Mills  agt.  the 
Michigan  Central  Railroad  Company, 
45  N.Y.,  622.) 

•29.  But,  in  addition  to  the  giving  of 
notice  of  arrival  to  the  carrier  next  in 
the  line,  a  reasonable  time  must  elapse 
for  him  to  take  away,  and  on  his  ne- 
glect to  do  so,  a  storage  must  be  made, 
or  some  act,  indicatiug  a  renunciation 
of  the  relation  of  carrier,  be  done  by 
the  first  carrier,  to  relieve  him  from  a 
common  carrier's  liability.  And  where 
the  first  carrier  was  a  railroad  com- 
pany, and  the  next  a  propeller  line 
on  the  great  lakes  and  it  was  the  cus- 
tom to  ship  the  goods  by  the  first  ves- 
sel of  the  line  that  could  take  them 
after  their  arrival  at  the  railroad  ter- 
minus : 

Held,  that  the  reasonable  time  which 
must  elapse  after  notice  did  not  expire 
until  a  vessel  which,  in  the  ordinary 
course  of  business,  could  receive  the 
goods,  had  failed  to  do  so.  (Id.) 

30.  The  provisions  of  the  charter  of  the 
Michigan  Central  Railroad  with  refer- 
ence to  storage  at  its  depots,  and  ex- 
emption from  liability,  except  as  ware- 
housemen : 

Held,  not  to  affect  their  liability  as  an 
intermediate  carrier  in  such  case. 
(Id.) 

31.  When   goods   are   shipped   under    a 
verbal   agreement  for  the  transporta- 
tion  thereof,    such   agreement   is   not 
merged   in    a    bill    of   hiding,    partly 
•written   and   partly  printed,  delivered 
to  the  shipper  after  he  has  parted  with 
control  of  his  goods,  although  such  bill 
of  lading,  by  ite  terms,  limited  the  lia- 
bility of  the  carrier,  and  expressed  on 
its  face,  that  by  accepting   it,  the  ship 
per  agreed  to  its  conditions.     The  mere 
receipt   of  the    bill,    after  the   verbal 
.agreement  has  been  acted  on,  and  the 
shipper's   omitting,  through   inadvert- 
ence,   to   examine   the   printer!  condi- 
tions,  are  not    <iufficient    to  conclude 
him   from   showing   what   the   actual 
agreement  was,  under  which  the  goods 


had  been  shipped.  (Bostwicle  agt.  The 
Baltimore  arid  Ohio  Railroad  Com- 
pany, 45  N.  Y.,  712.) 

See  CONFLICT  OF  LAWS.     (45  N.  Y.) 

24.  The  defendants,  who  were  common 
carriers,  were  also  accustomed  to  re- 
ceive and  store,  in  their  warehouse, 
goods  received  by  them  for  transporta- 
tion as  ordered  by  the  consignees,  and 
they  so  received  the  plaintiff's  wheat; 
the  plaintiff  sold  the  wheat  and  gave 
an  order  for  its  transportation  by  the 
defendants  to  his  vendee,  which  they 
received  and  accepted,  and  the  charge 
.for  storage,  according  to  their  custom 
in  like  cases,  ceased ;   they  afterward 
forwarded  goods  in  their  charge  in  the 
order    in   which    they    had    received 
directions  therfor,  as  fast  as  the  means 
at,  their  command  permitted.     On  the 
day  afrer  receipt  of  the  plaintiff's  order, 
the  defendants'  warehouse  was  burned, 
and  the  wheat  was  destroyed,  and  the 
plaiutiff  sued  as  assignee  of  his  vendee 
to  recover  therefor : 

Held,  that  the  defendants  assumed  the 
relation  of  carriers  from  the  time  of 
their  acceptance  of  the  plaintiff's 
order  for  transportation,  and  that  thev 
were  accordingly  liable  as  such  for 
the  value  of  the  wheat.  (  Wade  agt. 
Wheeler,  3  Lansing,  201.) 

25.  The    plaintiff  shipped    goods,  by  a 
common  carrier,  whose  route  termin- 
ated  at  Albany,  addressed  to   a  con- 
signee at  New  York,  "  by  Union  Ex- 
press from   Albany."    He  discovered 
after  kfiipment  that  the  express  com- 
pany was   wrongly   named  in  the  ad- 
dress, and  applied  to  the  carrier,  who 
corrected  the  waybill;  the  plaintiff's 
agent  then  gave  an  order  for  the  goods, 
to    the    proper  express    company    at 
Albany,  and  informed   the   carrier  at 
Albany    of    the    change  ;    the    latter 
promised   to    see  to    it,  and  ship  the 
goods  on.     The  goods  were  placed  by 
the  carrier  in  a  warehouse  at  Albany, 
on    arrival  there,  and  two  days  after 
were  damaged  there   by   an   unusual 
and  unexpected  flood  : 

Held,  that  the  defendant  (the  carrier)  was 
chargeable  with  the  damage  as  a  com- 
mon carrier.  (Dunson  agt.  New  York 
Central  It.  R.,  3  Lansing,  265.) 

26.  Held,    further,    that    the     defendant 
could  not  claim  exemption  from  liabil- 
ity, on  the   ground   thai    the   damage 
resulted  from  the  act  of  God.     (Id.} 

27.  Where    a    special  contract   for   the 
transportation    of    cattle    at    reduced 
rates,  provided  that  the   plaintiff  (the 
owner),  should  load  and  unload  at  his 
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own  risk,  the  carrier  furnishing  neces- 
sary laborers  to  assist,  under  direc- 
tion and  control  of  the  plaintiff,  who 
was  to  examine  for  himself,  all  the 
means  used,  as  to  the  sufficiency, 
quality,  and  condition  thereof: 

Held,  that  the  agreement  intended  that 
tue  carrier  should  furnish  the  facilities 
for,  and  perform  the  labor  of  unload- 
ing, and  the  plaintiff  direct  and  control 
the  laborers.  (Penn  agt.  The  Buffalo, 
&c.,  R.  B.  Co.,  3  Lansing,  443.; 

28.  Held,  further  that  the  carrier  having 
neglected  after  request  by  the  plaintiff 
to  provide   (as   with    reasonable  care 
and   diligence   it    might    have    done), 
facilities  and  laborers  for  unloading, 
during  a  delay  of  its  cattle  train  by  tne 
way,  and  at  a  distance  from  its  cattle 
yard,  on  account  of  a  snow  storm,  and 
the  cattle  having  been  thereupon  in- 
jured and  damaged  through    confine- 
ment in   its   cars,    was   liable  to   the 
plaintiff  for   the    damages    sustained 
(Id.) 

29.  Held,  further,  that  it  was  not  incum- 
bent upon  the  plaintiff  to  unload   the 
cattle    upon   the  defendant's   default; 
although    by   procuring  materials   for 
constructing    platforms    and    bridges, 
and  necessary  assistance  in  construct- 
ing them  and  in   unloading,   he    might 
have  done  so  and  thus  pi  evented  the 
damage.     (Id.) 

30.  And  the  circumstance   of  delay  at  a 
point  where  the  carrier  had  no  means 
or   facilities  for   unloading  stock,  and 
where  it  could  not.,  by  reasonable  care 
and  diligence,  obtain    access    for  the 
train  to  its  cattle   yard  for  unloading, 
were  not  within  the  contemplation  of 
<ne  contract.    (Id.) 

COMMON  ENTERPRISE. 
See  PARTITION.     (44  N.  Y.) 

COMPENSATION  BY  THE  STATE. 
See  AWARD  OF  DAMAGES.    (44  N.  Y.) 

COMPOUNDING    FELONY. 

J.  The  defense  that  a  note  was  given  for 
an  illegal  consideration  is  sustained  by 
proof  that  it  was  founded  upon  an 
agreement  to  compound  a  felony  or 
misdemeanor,  or  to  conceal  the  com- 
mission of  either,  or  to  withhold  evi- 
dence in  relation  thereto,  or  to  do  any 
other  act  preventing  or  impeding  the 
course  of  public  justice.  (Conderman 
agt.  Hicks,  3  Lansing,  108.) 


2.  The  defendant,  H.,  was  arrested  upon 
a  warrant  for  obtaining  money  and 
goods  on  false  pretences,  and  was  im- 
prisoned to  await  a  hearing  ;  and  be- 
fore the  time   appointed,  the   note  in 
suit  was  given  to  the  person  claiming 
to  have  been  defrauded  and  who  pre- 
ferred the  charges,  for  the  amount  due 
for   the   money    and    goods  obtained,, 
together  with  costs  of  the  criminal  pro- 
ceedings, and  for  the  purpose  of  ob- 
taining the  release  of  tl. ;  no  appear- 
ance was  made  against  H.  at  the  time- 
for  hearing  the  charges  preferred,  and 
he  was  discharged : 

Held,  that  the  note  was  founded  npon< 
an  illegal  consideration,  and  void. 
(Id.) 

3.  It  was  unnecessary  to  prove  an  ex- 
press   agreement    to    compound    the 
crime  or  an  agreement  to  abstain  from 
future  proceedings,  to  render  the  note 
invalid.     (Id.) 

4.  Held,  further,  that  an  intent  to  dis- 
continue and  not  to  suspend  the  pro- 
ceedings was  shown  by  the  inclusion 
of  the  costs  thereof  in  the  note.     (Id.) 

3.  And  that  upon  the  assumption,  that 
the  false  pretences  charged  constituted 
a  misdemeanor  only,  and  not  a  felony, 
within  the  decisions  (see  Fassett  agl. 
Smith,  28  N.  Y.,  25-2),  the  plaintiff 
could  not  lawfully  compound  the  pros- 
ecution thereof,  except  pursuant  to  2 
R.  S..  730,  $  66,  &c.  (Id.) 

COMPLAINT. 

1.  Where   there  was  no  cause  of  action 
alleged  in  the   complaint,    of  which  a 
justice  of  the  peace    had  not  jurisdic- 
tion ;  and    the  complaint  would  have 
been  good  in  such  court  if  judgment 
had  not  been  demanded  for  $500  be- 
sides costs,  a  recovery  by  the  plaintiff 
on  the  trial  of  $5  damages — the  action 
being  for    trespass,    in  breaking  and 
entering  the  close  of  plaintiff,  which, 
in  fact,    belonged    to    plaintiff's  wife, 
and  for  assault  and  battery  : 

Held,  that  the  defendant  was  entitled  to 
costs,  in  consequence  of  the  plaintiff 
demanding  judgment  for  $500  besides, 
costs,  in  his  complaint.  (Alexander 
agt.  Hard,  ante,  131.) 

2.  In  an  action  for  separation  from  led 
and    board,     brought     by    the     wife 
against  the  husband  for  alleged   cruel 
and   inhuman    treatment,   where    the 
complaint  charges  the  defendant  with 
great  particularity,   with  a   series  of 
scandalous,    indecent    and    licentious 
acts,  committed  with  and  upon  certain 
females  other  than  the  plaintiff,  these 
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allegations  standing  entirely  by  them- 
selves, and  no  averment  of  any  tact  or 
circnmstance  in  connection  with  which 
they  might  have  hecome  important,  will 
be  stricken  out.  (Klein  agt.  Klein,  ante, 
166.) 

3.  Where  an  action   is   brought  by  the 
plaintiffs  to  restrain  the  defendant  from 
infringing  the  common  law  rights  of 
the  plaintiffs  in  a  picture,  by   the  sale 
of  lithographic  reproductions  thereof; 
and  where  a  similar  suit  was  brought 
by  the  plaintiff  in   this   court    against 
another     defendant,     which    termin- 
ated successfully  to  plaint  ill's  : 

Held  that  matters  in  the  present  com- 
plaint, winch  set  out  the  proceedings 
in  the  former  case — the  application 
for  an  injunction  —  the  opposition 
thereto,  npon  affidavits — the  granting 
and  continuing  of  the  same — the  ap- 
peal therefrom  to  the  general  term, 
and  the  affirmance  on  such  appeal 
of  the  injunction,  were  not  irrelevant 
or  redundant.  (Oertel  agU  Jacoby, 
ante,  218.) 

4.  Causes  of  action  for  deceit  in  the  sale 
of  a  canal  boat  and  horses  by  the  de- 
fendant to  the  plaintiff,  and  for  taking 
certain  personal  property  of  the  plain- 
tiff's from   such  canal   boat,  and  con- 
verting the   same,   may,    under   subdi- 
vision 3,  of  section  167  of  the  Code,  be 
united  in  the  same  complaint.     (Cleve- 
land agt.  Barrows,  59  Barb.,  364.) 

5.  Fraud  is  a  wrong ;    and   if  a   party 
thereby  obtain  from  another,  property, 
it  is  an  injury  to  the  property  of  such 
other,  in  the  same  sense,  precisely,  as 
though  the  wrongdoer  had  taken  the 
property  tortiously   and  converted  it. 
(Id.) 

6.  Fraud  belongs  to  the  class  of  injuries 
denominated     injuries     to      property. 
And  such  having  been  the  established 
legal   definition   and   classification    of 
frauds,  prior   to   the  Code,  it  is  to  be 
presumed  that  it  was  intended  to  be, 
and  was  embraced  in  the  classification 
of    "injuries   to    property,"  in   subdi- 
vision 3,  of  section   167  of  the   Code, 
when  adopted  by  the  legislature.    (Id) 

See  AMENDMENTS.     (Id.) 

CONDITION. 

].  Where  a  building  contract  provides 
that  the  last  installment  shall  be  paid 
by  the  defendant.  '•  when  all  the  work 
is  completely  finished  and  certified  to 
that  effect  by  the  architects,"  tinder 
whose  direction  the  work  was  to  be 
done,  production  of  the  certificate  of 
the  architect  is  conclusive  upon  the 


defendant,  unless  obtained  through 
fraud  or  mistake.  ( Wyckoff  agt. 
Myers,  44  N.  Y.,  143.) 

2.  If  the  contract  prescribes  no  specific- 
form,  a  certificate  that  -'the  last  pav- 
ment  is   due  as  per  contract,"  is  suffi- 
cient.    (Id.) 

3.  Where  a  policy  of  life  insurance  con- 
tains an  agreement  for  the  continuance 
of  the  policy  in  force  until  the  decease 
of  the   person  whose  life   is  insured, 
provided  that  the  assured  shall  duly 
pay  or  cause  to  be  paid  annually,  on  or 
before  a  specified  day  iu  each  year,  a 
certain   premium,   payment   upon  the 
day  specified  is  a  condition  precedent, 
and,   unless  performed,  the  policy  is 
no  longer  in  force,  although   perform- 
ance  is    prevented    by    act    of    God. 
(Hoirell  agt.    The  Knickerbocker  Life 
Ins.  Co.,  44  N.  Y.,  276.; 

See  LANDLORD  AND  TENANT.  (44  N.  Y.) 
CAUSE  OF  ACTION.     (45  If,  Y.) 

CONFLICT  OF  LAWS. 

1.  The  lex  loci  contractus  determines   the 
nature,  validity,  obligation   and  legal 
effect  of  a  contract,  and  prescribes  the 
i-ule  of  its  construction   and  interpreta- 
tion, unless  it   appears   to  have  been 
made  with   reference  to  the   la\\  s  and 
usages  of  some  other  State  or  govern- 

*  ment,  as  where  it  is  to  be  performed  in 
arjother  place ;  when,  in  conformity 
to  the  presumed  intention  of  the  par- 
ties, the  law  of  the  place  of  perform- 
ance furnishes  the  rule  of  interpreta- 
tion. (Dike  agt.  The  Erie  Railway 
Co.,45N.  Y.,  113.) 

2.  Upon    principles  of  comity,   effect  is 
sometimes  given   by   the   courts  of  a 
State  to  foreign  laws  ;  but  in  matters- 
of  contract  such   effect   is  conceded  to 
the  statutes  of  other  States,   only  to 
carry  out  the   intent   of  the   parties, 
never  to  qualify  or  vary  the  effect  of 
a  contract  mide  between  persons   not 
citizens  of  such  foreign  State,  or  sub- 
ject to  its  laws,   and  not   made  with 
reference  to  those  laws.     (Id.) 

3.  Where   the   plaintiff  purchased  from 
the  defendant,  a   railroad  corporation, 
created  by  the  laws  of  this  State,  at  a 
station  within  this  State,  a  passenger's 
ticket  thence  to  the  city  of  New  York, 
and  having  taken  passage  in  its  cars  to- 
be    carried    thither,   received    injuries 
upon  a  portion  of  the  road  situated  in 
the  State  of  Pennsylvania,  through  the 
negligence  of  the  defendant's  servants  : 

Held,  that  the  amount  of  damages  for 
such  injuries,  recoverable  by  him,  wa» 
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not  affected  by  the  statute  of  Pennsyl- 
vania limiting  the  amount  of  recovery 
in  similar  cases.  (Id.) 

4.  It  seems,  tLat  the  action  in  such  case, 
whatever  itw  form,  is  based  upon  the 
contract.  (Id. ) 

See  CONSTITUTIONAL  LAW.    (45 W.  Y.) 
JURISDICTION.    (Id.) 

CONSIDERATION. 

1.  A  conveyance  of  real  estate  by  deed 
from  a  husband  to  his  wife,  intended 
as   a  gift  in  presenti,  though  void  at 
law,  may  be  sustained  and  enforced  in 
equity.    (Hunt  agt.  Johnson,  44  N.  Y., 
27.) 

2.  The  relation  of  husband  to  wife,  and 
his  duty  to  provide  for  her  an  assured 
and   comfortable  support,  are  a_  meri- 
torious consideration,  which  will  up- 
hold such  a   gift,  except  as  agains*. 
creditors.    (Id.) 

3.  A  contract  is  wholly  void  if  covenants 
in  restraint  of  trade,  which  are  illegal 
as  against  public  policy,  enter  into  aYjd 
form  a  part  of  the  entire  consideration, 
and  both  parties  are  in  fault  as  to  those 
covenants.     (Saratoga    County    Bank 
agt.  King,  44  N.  Y.,  87.) 

4.  A  separation   of  the  good   consider- 
ation from  that  which  is  illegal  will. 
be  attempted  in  those  cases  only  where 
the  party  seeking  to  enforce  the  con- 
tract is  not  the  wrong  doer,  or  the  de- 
nial of  relief  would  benefit  the  guilty 
party  at  the  expense  of  the  innocent. 
(Id.) 

5.  It  is  an  inflexible  rule  that  no  remedy 
can  be  had  in  a  court  of  justice  on  an 
illegal    contract,    where  both  parties 
are  in  pari  delicto.     (Id.) 

6.  The  withdrawal  of  legal  proceedings, 
undertaken  for  the  purpose  of  assert- 
ing claims  to  property,  and  procuring 
releases  from  the  claimants,  are  suffic- 
ient condsideration  to  support  an  agree- 
ment for  a  division  of  such  property. 
(Downer  agt.  Church,  44  2f.  Y.,  647.) 

See  EVICTION.    (44  N.  Y.) 
INSURANCE,  FIRE.    (Id.) 

7.  A  promise  void,  when  made,  for  want 
of   mutuality  of  obligation,    becomes 
valid  and  binding  upon   the  perform- 
ance by  the  promisee  of  that  in  con- 
sideration of  which  such  promise  was 
made.     (  Willetts  agt.  Sun  Mutual  In- 
surance Company.  45  If.  Y.,  45.) 

8.  Accordingly,  where,  by  the  terms  of 
a  policy  of  insurance,  the  loss  was  not 
covered,  but  the    company   promised 


the  owner,  that,  if  he  would  find  the 
property  damaged,  have  it  inspected 
and  sold  at  auction,  they  would  pay 
the  deficiency  : 

Held,  that  the  performance  of  these  con- 
ditions by  th"e  owner  entitled  him  to 
recover  the  deficiency  from^the  com- 
pany. (Id.) 

9.  A  promise  to  extend  the  time  of  pay- 
ment of  a  debt  is  void,  unless  founded 
upon  a  good  consideration  ;  and  a  pay- 
ment of  a  part  of  the  debt  or  the  inter- 
est already  accrued,  or  an  agreement 
to  pay  interest  for  the  future,  is  not  a 
sufficient    consideration    for    such    a 
promise  ;  nor  will  the  giving  of  a  new 
obligation  with  additional  security  for 
a  part  of  the  debt  be  a  good  consider- 
ation for  a  promise  to  extend  the  time 
a?    to    the    residue.     (Parmalee    agt. 
Thompson,  45  N.  Y.,  58.) 

10.  The  discharge  of  a  legal  obligation 
by  a  debtor  to   his  creditor  is  not  a 
sufficient  consideration  for  the  promise 
of  the  latter.     (Id.) 

11.  Accordingly    where   a    party,  sued 
upon  a  note,  paid  the  costs  th'at  had 
accrued  in  the  suit,  upon  an  agreement 
that  it  was  to  be  discontinued  and  he 
was  to  have  a  month  further  time  to 
pay  the  note : 

Held,  that  the  promise  to  extend  the  time 
was  void  for  want  of  sufficient  con- 
sideration, (/a.) 

12.  The  defendant,  holding  a  note  made 
by  V.,  transferred  it,  at  the  time  sign- 
ing his  own   name   under  that  of  V. 
The  note  subsequently  coming  into  the 
hands  of  the  plaintiff,  he  transferred  it 
to  C.,  writing  his  own  name  under  the 
defendant's,  with  the  word    "  surety  " 
added.    This  transfer  was  upon  a  loan 
of  money  by  C.     C.  subsequently  sued 
the  plaintiff   to   recover  the    amount, 
setting  up  both  the  loan  and  the  note. 
The   defendant    thereupon    requested 
the  plaintiff  to  defend  ou  the  ground  of 
his  (defendant's)  notice  to  C.,  and  the 
latter's  neglect  to  prosecute  V.,  prom- 
ising to  indemnify  him  as  to  the  costs 
of   such    defense.      The  plaintiff   de- 
fended unsuccessfully.     In  the  present 
action,  brought  by  him  to  recover  the 
costs  of  such  defense  : 

Held,  that  although  such  notice  to  and 
neglect  of  C.  was  no  defense  to  the 
plaintiff,  and  although  a  judgment  on 
that  issue  in  the  plaintiff's  favor  would 
have  been  no  bar  to  an  action  against 
the  defendant,  yet  the  promise  to  in- 
demnify was  valid,  as  founded  upon  a 
good  consideration.  (  Wells  agt.  Mann, 
45  -V  Y  ,  327.) 
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See  CONTRACT.     (45 2V.  Y.) 

STATUTE  OF  FRAUDS.    (Id.) 
DEFENSES.     (3  Lansing.) 

CONSIGNOR  AND  CONSIGNEE. 

1.  The  duty  of  common  carrif  rs  by  rail- 
road, as  to  the  delivery  of  goods  at 
the  place  of  destination,  is  subject  to 
the  following  rules  :    If  the  consignee 
is  present  upon  their  arrival,  he  must 
take  them  without  unreasonable  delay. 
If  he  is  not  present,  but  lives  at  or  in 
the  immediate  vicinity  of  the  place  of 
delivery,  the  carrier  must  notify  him 
of  their  arrival,  and  he  then   has    a 
reasonable  time   within  which  to  re- 
move   them.      If   he    is   absent,    un- 
known, or  cannot  be  found,  then  the 
carrier  can   place  them  in  its  freight- 
house,  and,  if  the  consignee  does  not 
call  for  them  in  a  reasonable  lime,  the 
liability  as  a  common  carrier  ceases. 
If  the  "consignee  has  a  reasonable  op- 
portunity to  remove  them  and  does  not, 
he  cauiiot  hold  the  carrier  as  an  insurer. 
(Fanner  agt.  The  Bv/alo  &  State  Line 
R.R.  Co.UN.Y.,  505.) 

2.  When  the  consignee  has  notice  of  the 
arrival  of  his  goods,  and,  without  any 
refusal  or  unwillingness  to  deliver  on 
the  part  of  the  carrier,  agrees  with  the 
latter,  for  their   mutual  convenience, 
that  the  goods  be  left  over  night  in  the 
freight-house,  the  liability  as  a  common 
carrier  has  ceased,  and  the  goods  being 
destroyed  by  fire  during  the  night,  the 
company  cannot  be  held  as  an  insurer. 
(Id.) 

Set  COMMON  CARRIERS.    (45  2V.  Y.) 

CONSTITUTION. 

See  CONSTITUTIONAL  LAW.    (44  2V.  Y.) 

CONSTITUTIONAL  LAW. 

1.  The  act  of  1871  (Sess.  Laws.  1871,  eh. 
57),  directing  inquiry  into  the  report  of 
the  old   commissioners  appointed    to 
widen  Broadway,  respecting  benefits 
and  awards,  &c.,  and  authorizing  the 
supreme  court,  on  good   cause  shown, 
to  open  the  order  of  confirmation   and 
to  cause  the  question  of  valuation  to 
be  re-examined,  dtc.,  is  constitutional. 
It  does  not  impair  the  obligation  of 
contract,  nor  deprive  a  person  of  pro- 
perty,   without   due   process    of   law. 
(Matter  of  widening  Broadway,  ante, 
220.) 

2.  The  resignation  of  Mr.  Justice  ROSE- 
KRANS,  on  the  6th  of  November,  1871, 
created  a  vacancy  ki  the  office  of  justice 


of  the  supreme  court,  for  the  fourth  ju- 
dicial district  no  longer  than  from  the 
day  of  his  resignation  until  and  includ- 
ing the  last  day  of  December,  1871. 
The  appointment  by  the  Governor  to 
fill  the  vacancy,  could  be  for  that 
space  of  time  and  no  longer.  The 
right  of  Mr.  Justice  JACKSON,  who 
was  appointed  to  that  office  by  the 
Governor  to  fill  the  vacancy,  ended 
on  the  31st  of  December,  1871.  And 
the  respondent  JOSEPH  POTTER,  elec- 
ted  to  that  office  for  the  fourth  judicial 
district  at  the  general  election  on  the 
7th  November,  1871,  for  the  term  of 
fourteen  years,  begining  on  the  1st 
day  of  January,  1872,  is  a  constitu- 
tional and  legal  justice  of  the  supreme 
court  for  that  term.  ( The  People  agt. 
Potter,  ante,  260.) 

3.  Upon  the  authority  of  The  People  agt. 
Raymond   (37  2V.  Y.,  428),  the  act  of 
185o,  ch.  407,  creating  the  commission- 
ers of  records  for  the  city  and  county 
of  New  York,  must  be  held  unconstitu- 
tional.      (People  agt.    Bradley,    ante, 
423.) 

4.  The  duties  which  it  imposes  upon  the 
commissioners  of  records  are  the  same 
as  those  required  of  local   officials  at 
the  time  of  the  adoption  of  the  present 
constitution.     (Id.) 

5.  The  provisions  of  the  Revised  Statutes 
(title  8,  chapter  8,  part  3  ;  as  amended, 
chap.   79,   Laws  1859),   for  a  special 
proceeding  in  rem  against  ships,  by  at- 
tachment, to  enforce   a  lien  for   sup- 
plies, &c.,  furnished  for  the  use  there- 
of, are  unconstitutional  and  void,   as 
conflicting  with   the  exclusive    admi- 
ralty jurisdiction  of  the  federal  courts. 
(  Vose  agt.  Cockcroft,  44  2V.  Y.,  415.) 

(\  Even  if  the  complaint  is  in  form  as 
for  equitable  relief  against  the  continu- 
ance of  a  nuisance,  and  the  prayer  for 
damages  may  be  regarded  >is  inciden- 
tal thereto,  yet,  as  the  existence  of  an 
alleged  nuisance  and  the  amount  of 
damages  were  both  inquired  of  by  jnry, 
before  the  adoption  of  the  present  con- 
stitution, the  constitutional  guaranty 
of  trial  by  jury  applies  to  such  an  ac- 
tion, as  one  of  tne  "  cases  in  which  it 
has  been  heretofore  used."  (Hudson 
agt.  Caryl,  44  2V.  Y.,  553J 

See  ESTOPPEL.    (44  2V.  Y.)t 

7.  The   provisions  of   the  act  of    1867, 
chap.  814,  as  to  the  seizure  of  animals 
running  at  large   in   the  public  high- 
•wavs,   are    constitutional    and    valid. 
(Campbell  agt.  Evans,  45  2V.   Y.,  356. 5 

8.  It  is  no  objection  to  the  proceedingg 
to  be  instituted  under  the  act,  that  per- 
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notice  to  the  owner  or  other 
claimant  of  the  property  is  not  made 
necessary  by  the  act,  or  essential  to 
the  jurisdiction  of  the  magistrates,  or 
that  such  proceedings  are  to  some  ex- 
tent summary.  ( Id. ) 

9.  In   the  act  of  1853   (ch.  467,    $  29,) 
providing  for    the    election    of   com- 
missioners of  pilots,  the  word  election 
was  not  used   in  any  such  sense  as  it 
is  in  the  constitution  ;  or  as  the  result, 
•of  a  choice  by  the  ordinary  mode  of 
voting   liy  the  people.     It  is  in  legal 
«ffect  an  appointment,  and  comes  with- 
in the  meaning  of  tkat   word,  as  used 
in   the  constitution.      The  provisions 
of  that  act  giving  the  appointment  of 
such  commissioners  to  the  chamber  of 
commerce,  and  the  presidents  of  marine 
insurance  companies,  are  not  in  conflict 
with    the    constitution.     (Sturgis  agt. 
Spofford,  45  N.  Y.,  446.) 

10.  An  act  of  congress  upon  a  subject 
within  its  jurisdiction,  but  upon  which 
there  has   been  state   legislation,  does 
not   have   the  same  effect   upon    the 
latter  as  would  its  repeal.     -Such   act 
merely  indicates  the   intention  of  con- 
gress, from   that  time,  to  assume  the 
exercise  of  the  powers  conferred    by 
the   federal    constitution.      The  state 
law   becomes   from  that   time   inoper- 
ative but  is  not  repealed;    the  repeal 
of  the  act  of  congress  would  leave  the 
state  law  in  full  force.     (Id.) 

11.  It    cannot    be   presumed    that    any 
rights  or  interest   secured,   or  obliga- 
tions incurred  under  it  (the  state  law), 
were  intended  to  be  interfered  with, 
and   hence  a   penalty   incurred  under 
the  state  law,  before  the  act  of  con- 
gress  is    passed,  may   be    recovered 
afterward.     (Id. ) 

12.  The  time  of  the  adoption  of  article 
6  of  the  constitution,  intended  by  the 
references   thereto  in    that  article,  is 
January  1st,  1870.     (The  People  agt. 
Gardener,  45  N.  Y.,  812.) 

13.  A  county  judge,  chosen  at  the  general 
election  in  November,  1869,  and  hav- 
ing taken  the  oath  of  office,  was  "  in 
office  at  the  adoption  of  this  article," 
and  entitled  to   hold  his  office  for  the 
full  term  of  four  years  thereafter.  (Id.) 

14.  The  limitation  as  to  age,  expressed 
in  section  13  of  that  article,  applies  to 
county   judges,   but    not  to   those   in 
office  January   1st,  1870,  the  express 
language   of    section    15,    that    such 
judges  "  shall  hold  ttieir  office  until  the 
expiration  of  their  respective  terms," 
being  controlling.     (Id.) 

See  MUNICIPAL  CORPORATIONS.  (Id.) 


WAIVER.    (Id.) 

15.  The  word  "  adoption"  as  used  in 
section  15  of  article  7,  of  the  state  con- 
stitution, of  1867-8,  which  declares 
that  "  the  existing  county  courts  are 
continued,  and  the  judges  thereof  in 
office  at  the  adoption  of  this  article  shall 
hold  tiieir  offices  until  the  expiration 
of  their  respective  terms,"  means, 
"the  adoption  of  this  article  as  "«.  part 
of  the  constitution."  It  does  not  refer 
to  the  time  when  the  votes  should  be 
cast,  and  canvassed,  and  declared,  and 
the  people  should  have  decided  to  dis- 
card the  corresponding  article  in  the 
former  constitution,  and  to  put  the 
new  one  in  hs  place,  but  to  the  time 
when  the  article  should  be  fully  and 
completely  adopted  as  a.  part  of  the 
constitution.  (  The  People  ex  rel.  Clark 
agt.  Norton,  59  Barb.,  169.) 


16.  It  means  an  adoption  consummat 
completed,  and    not   one   inchoate   and 
imperfect,     (Id.) 

17.  Accordingly,   where    the  defendant 
was  duly  elected  to  the  office  of  county 
jud>-e  of  Wayne  county,  at  the  general 
election  in    November,  1869,    for   the 
term   of  four  years,  to  commence  on 
the  1st  day  of  January,  1870.  and  took 
the  oath  of   office,   and  entered  upon 
the  duties  of  the  office,  and  continued 
to    discharge    such    duties    until    the 
general  election  in  November,  1870,  it 
was  held,  that  there  was  no  vacancy  in  . 
the  office,  to  be  tilled  at  that  election  ; 
that  the  defendant,  entering  upon  such 
office  simultaneously  with  the  adoption 
of  such  6th  article  of  the  constitution, 
and   being  in,  at  such  adoption,  was 
entitled  to  hold  his  office  until  the  ex- 
piration of  the  term  for  which  he  vvaa 
elected.     (Id). 

18.  The    limitation,    or    prohibition,    in 
respect  to  age,   contained  in   section 
13  of   article   6  of   the    constitution, 
adopted  in  1869,  was  not  intended  to 
apply,  and  does  not  apply,  to  justices 
and  judges  in  office  at  the  time  of  the 
adoption   of    the   judiciary  article   as 
part  of  the   constitution,  but  only  to 
judges  or  justices  appointed  or  elected 
under  and  in  pursuance  of  the  said  6th 
article.     (  The  People  ex  rel.  Davis  agt. 
Gardner,  59  Barb.,  198.) 

19.  The  plan  adopted   and  sought  to  be 
carried  out  by  article  6  was  to  allow 
every    judicial    officer,    duly    elected 
under  the  constitution  and  laws  pre- 
viously existing,  to  take,  and  to  retain, 
his  office,  for  the  full  term  for  which 
he  had  been  elected,  the  same  as  though 
no  change  had  been  made,  in  any  res- 
pect.    (Id) 
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50.  Accordingly,  field,  that  the  limitation 
or  prohibition  in  respect  to  age,  in  said 
section  13,  did  not  apply  to  a  county 
judge  who  was  elected  at  the  general 
election  in  November,  18C9,  for  the 
term  of  four  years,  to  commence  on  the 
the  1st  day  of  January,  1870.  and  who, 
pursuant  to  said  election,  entered  upon 
and  continued  to  perform  the  duties  of 
the  office.  (Id.) 

•21.  In  the  face  of  the  decisions  of  the 
court  of  appeals  in  the  Sank  of  Home 
agt.  The  Village  of  Rome,  (\H  N.  Y., 
39,)  Starrin  agt.  T/ie  Town  of  Genoa, 
(23  Id.,  439J  and  Gould  agt.  The  Town 
of  Sterling,  (Id.,  466 J  it  cannot  be 
determined  that  the  act  of  the  legisla- 
ture, of  May  18,  1869,  permitting 
municipal  corporations  to  aid  in  the 
construction  of  railroads,  (Laws  of 
1869,  ch..  907.)  is  unconstitutional  and 
void.  (The  People  ex  rel.  White  agt. 
HvLlbert,  59  Barb.,  446.) 

"22.  The  act  providing  for  the  taking  of 
lands  for  a  park  in  Brooklyn  ('chap. 
340,  Laws  1861)  declares,  that  on  pay- 
ment of  the  value  of  the  lands,  ascer- 
tained in  the  manner  directed,  to  the 
former  owners,  they  shall  •'  vest  for- 
ever in  the  city  of  Brooklyn  :" 

Held,  that  the  city  took  a  fee  simple  in 
the  lands  obtained  under  the  statute. 
(Brooklyn  Park  Commissioners  agt. 
Armstrong,  3  Lansing,  4li9.) 

23.  The  legislature  having  appropriated 
certain  lands  as  a  public  park  in  Brook- 
lyn, and   provided  for  an   assessment 
and  payment  of  the  value  thereof  to 
the  owner,  and   declared  that  there- 
upon the  same  should  vest  forever  in 
the  city : 

Held,  that  it  might  afterward  authorize  a 
sale  and  conveyance  by  commissioners, 
on  behalf  of  the  city," of  part  of  such 
lands  which  had  not  in  fact  been  used 
and  improved  as  a  park.  (Id.) 

24.  The  act  directing  the  taking  of  the 
lands  (chap.  340.  laws  1861),  author- 
ized the  issue  of  bonds  to  provide  pay- 
ment therefor,  and  declared  that  all 
the  lands  embraced  within  the  bound- 
aries  of   the   park   were    specifically 
pledged    for    the    redemption    of    the 
bonds : 

Held,  that  an  act  of  the  legislature  (Laws 
1870,  chap.  ii73),  authorizing  a  sale  of 
'and  as  stated  above,  was  not  uncon- 
stitutional as  impairing  the  obligation 
of  contracts.  (Id.) 

£ee  CANAL  CONTRACTS.    (Id.) 


CONSTRUCTION. 

1.  Although  the  statute  (act  of  congress, 
passed    March  3d.    1851,  to   limit  the 
liability  of  ship  owners,  and  for  other 
purposes)  chanjres  the  common  law,  it 
is  not  penal  or  in  derogation  of  natural 
rights  so  as   to  require  a  strict  con- 
struction.    It,  was  enacted  to  remedy 
the   rigor    of  the   common   law,   and 
should  be  construed,  if  not   liberally, 
at  least  fairly,  to  carry  out  the  policy 
which  it  was  enacted  to  promote  ;  an'd 
the  broad   terms,  "  any  goods  or  mer- 
chandise whatsoever,"  cannot  be  held 
to    exclude    baggage.      (Chamberlain 
agt.  The    Western  Transportation  Co., 
44  /V.  Y.,  305.) 

See  FEE.     (44  N.Y.) 

2.  It   is  only  when  there   is  an  incon- 
sistency or  repugnancy  between  them, 
which  "is  irreconcilable,  that  the  writ- 
ten parts  of  an  agreement  prevail  over 
the   printed      (tiarhydt  agt.  Ellis,  45 
N.  Y.,  107.) 

3.  The  lex  loci  contractm  determines  the 
nature,  validity,  obligation   and  legal 
eiJ'ect  of  a  contract,  and  prescribes  the 
rule  of  its  construction   and  interpreta- 
tion, unless  it.   appears   to  have  been 
made  with   reference  to  the   la\*  a  and 
usages  of  some  other  State  or  govern- 
ment, as  where  it  is  to  be  performed  in 
another  place ;    when,   in   conformity 
to  the  presumed   intention  of  the  par- 
ties, the  law  of  the  place  of  perform- 
ance furnishes   the  rule  of  interpreta- 
tion.    (Dike    agt.    The   Erie  Railway 
Co.,  45  iV.  Y.,  113.) 

4.  Upon    principles  of  comity,   effect  is 
sometimes  given   by   the   courts  of  a 
State  to  foreign  laws ;  but  in  matters 
of  contract  such   effect   is  conceded  to 
the  statutes  of  other  States,   only  to 
carry  out  the  intent   of  the   parties, 
never  to  qualify  or  vary  the  effect  of 
a  contract  nude  between  persons   not 
citizens  of  such  foreign  State,  or  sub- 
ject to  its  laws,   and   not   made  with 
reference  to  those  laws.     (Id.) 

5.  A   deed    with     covenants    for    quiet 
enjoyment    contained    the    following 
clause  :    '•  Reserving   always   a   right 
ot  way,  as  now  used,  on  the  west  sida 
of  the  above  described   premises,  for 
cattle  and  carriages,  from  the  public 
highway  to  the   piece    of  land  now 
owned  by  R. :" 

Held,  that,  although  strictlv  a  reservation 
in  a  deed  is  ineffectual  to  create  a 
right  in  any  person  not  a  party  there- 
to, yet  there  being,  in  fact,  a  right  of 
way  existing,  at  the  time  of  the  grant 
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in  R.,  such  clause  must  be  construed 
as  an  exception  from  the  property  con- 
veyed ;  and  that  the  grantor  was  not 
liable  to  the  grantee  as  for  a  breach  of 
his  covenant.  (Bridger  agt.  Pierson, 

45 N.  r:,6oi.) 

6.  Where  the  language  used  is  succept- 
ible  of  more  than  one  interpretation, 
courts  will   look   at  the  surrounding 
circumstances,  existing  when  the  con- 
tract was  entered  into,  the   situation 
of  the  parties  and  of  the  subject-matter 
of   the   instrument.    To    this    extent. 
extraneous  evidence   is  admissible  to 
aid  in  the  construction  of  written  con- 
tracts.   (Id.) 

7.  A   certificate    of      acknowledgement 
taken  in  1828,  stating  that  the  persons 
acknowledging   were    known   to    the 
officer   "  to  be   the   persons   who  ex- 
ecuted" the   deed,   was  a  substantial 
compliance   with   the  statute.     (West 
Point  Iron  Company  agt.  Beymert  45 
N.  Y.,  703.) 

See  COMMON  CARRIERS.    (Id.) 
CONSTITUTIONAL  LAW.  (Id.) 
INSURANCE,  FIRE.    (Id.) 
AGREEMENT.     (59  Barb.) 
ASSIGNMENT.    (Id.) 
LETTERS  OF  CREDIT.    (Id.) 
WILL.    (Id.) 
WRITTEN  INSTRUMENTS.    (Id.) 

CONSTRUCTION     OP      CERTAIN 
STATUTES. 

See  CONSTITUTIONAL  LAW.  (3  Lansing.) 
CORPORATIONS.    (Id. ) 
HABEAS  CORPUS.    (Id.) 
LIEN.     (Id.) 
SURROGATE,    SURROGATE'S  COURT 

AND  DECREE.     (Id.) 
TOWN  RAILROAD  COMMISSIONERS. 

(la.) 

CONSTRUCTION   OF   COUNTY 
TREASURER'S  BOND. 

See  COUNTY  TREASURER.   (3  Lansing.) 

CONSTRUCTION     OF     PREMIUM 
NOTE. 

See  INSURANCE  COMPANY.  (3  Lansing.) 
CONTEMPT. 

See  INJUNCTION.    (45  N.  T.) 
PRACTICE.  (Id.) 

1.  In  a  proceeding  before  a  county 
judge,  under  the  chapter  of  the  Re- 
vised Statutes  relative  to  "  proceed- 
ings as  for  contempts,  to  enforce  civil 
remedies  and  to  protect  the  rights  of 


parties  in  civil  actions,"  (2  S.  S.  534, y 
the  judgment  found  that  the  person, 
proceeded  against  had  been  guilty  of 
the  misconduct  charged,  ('Jailing  to  ap- 
pear before  a  referee  and  b*  examined, 
in  supplementary  proceedings;)  and  he 
also  found,  as  was  recited  in  the  order 
made  thereon,  that  such  misconduct 
and  contempt  was  calculated  to,  and 
did  actually  impair,  impede,  defeat  and 
prejudice  the  rights  of  said  plaintiff,"" 
<fcc.  ;  and  he  was  adjudged  guilty  of 
the  contempt,  and  ordered  to  pay  a 
fine,  which  it  was  expressly  declared 
in  the  order,  was  imposed  to  indemnify 
the  plaintitt  in  the  action,  not  only  for 
his  costs  and  disbursements  in  that 
proceeding,  but  also  "  for  the  damage 
and  loss  sustained  by  said  contempt,  in 
the  defeat  of  said  proceeding  :" 

Held,  that  the  adjudication  or  order  was 
sufficient  in  lorm,  even  though  the 
preliminary  recital  might  be  somewhat 
defective  in  not  stating,  expressly,  that 
it  appeared  that  actual  loss  or  injury 
bad  been  sustained  by  the  plaintiff  in 
the  action.  (Ruqq  agt.  Spencer.  59 
£arb.,  383.) 

2.  Held,   also,  that  the   adjudication  or 
order  would  have  been  valid  without 
any  such  preliminary  recital ;  and  as  it 
expressly  appeared  in  the  body  of  the 
order  that   the   fine  was  imposed  to- 
indemnify  the  plaintiff  in  the  judgment, 
"for  damage  and    loss   sustained,    in 
defeating  the  supplementary  proceed- 
ings, the  inference  was  conclusive  that 
it  did  so  appear  before  the  judge,  and 
that  he  so  found.     (Id.) 

3.  Such  a  recital,  though  a  very  proper 
formal  part,  of  an  adjudication  or  order 
of  that  kind,  is  not  a  vital  and  necessary 
part ;  nor  is  it  at  all  conclusive  as  to 
the  facts  which  were   made  to  appear 
before  the  officer,  or  that  no  other  facts 
appeared.  (Id.) 

4.  It  is  sufficient,  prima  facie,  for  what  is 
contained  in  the  recital.     But  the   re- 
cital is  no  evidence  that  nothing  else 
is  shown,  or  made  to  appear.     (Id.) 

See  HABEAS  CORPUS.     (3  Lansing.) 
IN  j  UNCTION.    (Id. ) 
SURROGATE,  SURROGATE'S   COURT 
AND  DECREE.    (Id.) 

CONTRACT. 

1.  On  a  sale  and  purchase  of  real 
estate,  where  the  written  agreement 
between  the  parties  requires  the  ven- 
dee to  pay  down  on  the  consideration 
a  specitie'd  sum — which  is  done,  and 
that  another  specified  sum  is  to  be 
paid  on  a  certain  day  —  some  six 
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month*  henre — \vhen,  on  such  latter 
payment  the  vendor  is  to  deliver  a 
df>ed  of  the  premises  to  the  purchaser, 
and  the  latter  is  then  to  deliver  to 
the  vendor  his  bond  and  mortgage  to 
secure  the  balance  of  the  purchase 
money,  and  tor  the  accommodation  of 
the  vendee  the  vendor  accepts  his  pro- 
missory note  for  sixty  days,  as  part 
payment  of  the  second  installment,  the 
contract  thus  becomes  extended  until 
the  end  of  the  sixty  days,  when  the 
note  becomes  due.  (Leaird  act.  Smith, 
ante,  56.) 

?  And  although  the  vendor,  when  the 
note  is  given,  notifies  the  vendee  that 
the  contract  must  be  closed  up  on  the 
maturity  of  the  note,  and  not  extended 
any  further  yet,  the  vendee  pays  his 
note  at  maturity  and  nothing  is  said  or 
done  by  either  party  in  order  to  ex- 
change the  writings  and  close  up  the 
contract,  by  a  tender  by  one  party  of 
the  deed,  or  by  the  other  of  the  bond 
and  mortgage  and  payment,  so  as  to 
put  either  party  in  default,  until  some 
three  or  four  years  afterwards  when 
the  vendee  demands  a  deed  and  ofters 
to  pay  the  balance  of  the  purchase 
money,  which  the  vendor  declines  to 
accept  and  declares  the  contract  for- 
feited : 

Held,  that  the  vendee  is  entitled  to  a 
specific  performance  of  the  contract. 

3.  A  contract  for  the  sale  and   purchase 
of  one  hundred  and   nineteen  bales  of 
cotton,  to  be  paid  for  on  delivery,  does 
not  authorize  a  delivery  of  any  number 
less  than  the  whole  to  be  a  perform- 
ance of  the  condition.    Such  a  contract 
is  entire  and  indivisible,  and  cannot  9e 
satisfied  by  a  delivery  or  tender  of  de- 
livery of   a  quantity    less    than    the 
whole.     (Kein  agt.  Tupper,  ante,  437.) 

4.  "Bought  and  sold  notes  made  in   this 
case  at  the  time,  does  not  make  it  a 
complete  sale  so  as  to  vest  the  title  to 
all  the  cotton  in  the  purchaser.     Some- 
thing remained  to  be  done  by  tnt  sel- 
ler to  ascertain  the   quantity,  and   by 
the  purchaser  to  ascertain  the  quality. 
(Id.) 

5.  To  vest  the  title  in  a  purchaser  upon 
a  sale  unaccompanied  by  a  delivery, 
nothing  must  remain  to  be  done  by  the 
seller.    (Id.) 

6.  The  evidence  in  this  case,  justified  the 
finding  of  an  actual  deliverv  of  seventy 
bales.      They  were    taken    from    the 
warehouse,  sampled  and  weighed,  and 
bv  direction  of  the  defendants    (pur- 
chasers),   re-stored  for  their    account. 
That   constituted    a    delivery    of   the 
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seventy  bales.  Before  a  like  delivery 
of  the  remainder  could  be  made,  the 
warehouse  and  its  contents  were  de- 
stroyed by  fire : 

Held,  in  an  action  to  recover  the  con- 
tract price  of  the  seventy  bales,  that  it 
could  not  be  sustained.  (Id.) 

7.  The    words,    "  I    hereby    give,    be- 
queath, transfer,  and   set  over  to  my 
wife,"    certain    lands,   "  and    hereby 
bind  myself  legally  to  execute  to  my 
said  wife  a  good  and  sufficient  deed '' 
thereof,  express  an  executed  contract, 
and  are  sufficient  to  constitute  a  grant. 
(Hunt  agt.  Johnson,  44  If.  F.,  27.) 

8.  When  a  contract  for  the  sale  of  per- 
sonal property  by  its   terms   provides 
that  the   property   is   to   be   delivered 
"  subject  to   the   inspection  of  B..  or 
other  mutually  satisfactory,"  neither 
party  has  the  right  to  demand  inspec- 
tion by  any  other  person,  unless  B, 
neelects  or  refuses.    The  fact  that  B, 
is  one  of  the  vendors  makes  no  differ- 
ence.     (Dustcm,   agt.    McAndrew,    44 
N.  T.,  72.) 

9.  A    proposition    and    the   acceptance 
thereof,    by   correspondence,  do    not 
form  a  contract,   so  long  as  essential 
matters  affecting  the  rights  ot  the  par- 
ties are  left  open  for  further  consider- 
ation.     (Brown  agt.    The    New  York 
Central  R.  Company,  44  N.  T.,  79.) 

10.  The  rule  by  which  the  question  may 
be  tested  is,  could  the  terms  be  suffici- 
ently ascertained  and  inferred  from  the 
correspondence   to  enable  a  conrt  to 
enforce   specific  performance    of  the 
contract  as  a  whole.     (Id.) 

11.  Although  the  terms  specified   in  the 
correspondence  are  the  main  features 
of  the   formal  contract,  subsequently 
executed,  it  does  not,  for  that  reason, 
relate   back  to  the  date  of  the  corres- 
pondence.    (Id.) 

12.  An  agent  of   the  plaintiffs  wrote  to 
the  defendant's  agent,  in  March,  pro- 
posing to  dispose  of  the  plaintiff's  rail- 
road  by  a  lease  to  the   defendant,  at 
$60,000  per  year,  with  the  right  to  ex- 
tinguish the   rental  at  a    time   to  be 
agreed    upon,    by    the     payment    of 
$1,000,000,  tiie  rent  to  commence  April 
1st,  if  the  plaintiffs  were  then  ready  to 
give  possession,   adding:    "The  form 
and  covenants  of  the   lease,  and   the 
rental    certificates  and  other  details, 
will  require  consideration,  and  can   be 
hereafter  arranged."     The  defendant's 
agent  replied  by  letter,  accepting  "  the 
proposal  contained  in  your  note  on  the 
terms  therein  suggeste'd."  adding  "  this 
lease  to  be  perpetual,  unless  terminated 
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by  purchase."  On  the  first  of  April 
the  plaintiffs'  agent  wrote  again,  stat- 
ing that  the  rent  began  that  day,  and 
that  he  was  ready  to  put  the  defendant 
in  possession  of  the  road.  In  July 
the  parties  executed  a  lease,  contain- 
ing provisions  as  to  the  time  when  the 
defendant  might  purchase  at$l,000,OOC 
for  the  rental  certificates,  taxes,  the 
right  to  sell  or  exchange  portions  ol 
the  demised  premises,  and  other  de- 
tails,  and  that  the  rent  should  com- 
mence on  the  first  of  May,  but  without 
prejudice  to  either  party  as  to  the 
question  of  rent  prior  to  May  1st,  and 
me  possession  was  then  delivered  to 
the  defendant.  In  an  action  to  recover 
of  the  defendant  $5,000  rent  for  the 
month  of  April : 

Seld,  that  the  correspondence  did  not 
form  a  contract,  and  the  plaintiff  was 
not  entitled  to  rent  for  the  month  of 
April.  (Id.} 

13.  A  contract  is  wholly  void  if  covenants 
in  restraint  of  trade,  which  are  illegal 
as  against  public  policy,  enter  into  and 
form  a  part  of  the  entire  consideration, 
and  both  parties  are  in  fault  as  to  those 
covenants.     (Saratoga    County    Bank 
agt.  King,  44  N.  T.,  87.) 

14.  A  separation  of  the  good   consider- 
ation from  that  which  is  illegal  will 
be  attempted  in  those  cases  only  where 
the  party  seeking   to  enforce  the  con- 
tract is  not  the  wrong  doer,  or  the  de- 
nial of  relief  would  benefit  the  guilty 
party  at  the  expense  of  the  innocent. 
(Id.) 

15.  It  is  an  inflexible  rule  that  no  remedy 
can  be  had  in  a  court  of  justice  on  an 
illegal    contract,    where  both  parties 
are  in  pari  delicto.     (Id.) 

16.  An  assignee  of  one  of  the  parties  to 
an  illegal  contract,  is  no  better  position 
than   the  party  himself,  when  the  il- 
legal consideration  appears  upon  the 
face  of  contract.     (Saratoga  Co.  Bank 
agt.  King,  44  N.  T.,  87.) 

17.  In  order  to   extend  the   liability  of 
common  carriers  to  a  loss   occasioned 
by  a  jettison,   rendered  necessary  by 
act  of  God,  there  must  be  an  express 
agreement,   unequivocally  and  neces- 
sarily evincing  that  such  was  the  in- 
tention   of   the  parties.      (Price    agt. 
Hartshorn,  44  N.  Y.,  94.) 

18.  The  provision  in  the  bill  of  lading, 
•'damage    or    deficiency    in  quantity 
specified,  it  any,  to  be  deducted  from 
charges  by  consignees."  does  not  ex- 
press a  warranty  of  safe  delivery,  or  a 
special  contract  extending  the  liability 
of  the  carrier,  but  refers  to  any  dam- 


age or  deficiency  resulting  from  his 
default  or  negligence.     (Id.) 

18.  An  agreementiwhereby  the  defendant 
and  others  promise  to  pay  to  T.  the 
sums  by  them  respectively  subscribed, 
to  be  expended  in  repairing  a  certain 
road,  creates  no   liability    to  a  third 
person  (the  plaintiff),  who  makes  the 
repairs  at  an  expense  moie  than  equal 
to  the  full  amount  subscribed,  although 
T.,  after  completion  of  the  work,  has 
assumed  to  assign  the  subscription  to 
the  plaintiff     The  fact  that  the  plain- 
tiff is  himself  also  one  of  the  subscrib- 
ers does   not    alter  the    case.     ( Van 
Renjselaer  agt.  Aikin,  44  N.  Y.,  126.) 

19.  Whether  the  true  construction  of  the 
instrument  is  that  the  wprfe  should  be 
done  by  or  under  the  direction  of  all 
the  subscribers,  their  joint  fund  to  be 
placed  in  the  hands  of  T.,  or  that  T. 
should  do  the  work  and  the  money  be 
paid  to  him  therfor ;   in  neither  case 
can  any  request  to  the  plaintiff  to  make 
the  repairs  or    promise    to  pay   him 
therefor  be  implied.     (Id.) 

20.  T.  having  neither  promised  to  make 
the  repairs,  nor  incurred  expenses  in 
reliance  upon  the   subscription,   was 
never  in  a  situation  to  enforce  it;   and 
his  assignment  conveyed  no  rights  to 
the  plaintiff.     (Id.) 

21.  Where  a  sale  of  merchandise  (exceed- 
ing fifty  dollars),   with    warranty,  is 
made  verbally,  upon  credit,  the  quan- 
tity not  being  then  ascertained,  and  the 
vendor  afterward  forwards  a  written 
bill  of  sale  thereof,  stating  quantity 
and  price  only,  and  subsequently  ships 
the  goods  to  the  purchaser,  the  whole 
transaction  becomes  an  executed  con- 
tract of  sale,  with  warranty,  as  of  the 
time   when    the   goods    are   shipped. 
( foot  agt.  Bentley,  44  JT.  Y.,  166.) 

22.  It  is  now  settled,  in  this  Stete,  that  a 
valid  contract  for    insurance  may  be 
made  by  parol.     ( Fish  agt.  Cottenet,  44 
.ZY.  .£  .,  538.) 

See  CONSIDERATION.    (44  N.  Y.) 
PERFORMANCE.     ( Id. ) 
PRINCIPAL  AND  AGENT.    (Id. ) 
VENDOR  AND  PURCHASER.    (Id.) 

23.  Any  agreement  made  by  one  cred- 
itor  for  some  advantage    to  himself 
over  other  creditors,  who  unite  with 
him  in  a  composition  of  their  debts,  in 
ignorance  of  such  agreement,  is  fraud- 
ulent and  void.     (Uliss  agt.  Matteson, 
45  N.  Y.,  22.) 

24.  A  parol  agreement  by  the  defendant 
to  take  a  share  in  the   plaintiff  's  in- 
terest iu  a  trading  adventure,  is  valid 
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and  binding,  although  the  only  con- 
sideration passed  from  the  defendant 
to  the  plaintiff'  for  such  share,  or  his 
right  to  take  it.  was  the  obligation  to 
share  in  the  losses.  Upon  such  an 
agreement,  the  plaintiff  may  maintain 
an  action  against  the  defendant  to  re- 
cover contribution  of  the  losses  of  the 
adventure.  (Coleman  agt.  Eyre,  45  N. 
Y.,  38.) 

"25.  The  plaintiff's  promise  to  account 
to  the  defendant  for  one-half  of  the 
profits,  is  supported  by  the  obligation 
incurred  by  the  defendant  to  share 
one-half  of  the  losses,  and  hence  it  is 
a  case  of  mutual  promises,  reciprocally 
binding.  (Id.) 

"26.  The  agreement  was  not  within  the 
clause  of  the  statute  of  frauds,  re- 
quiring agreements  for  the  sale  of 
goods  to  be  m  writing.  (Id.) 

"27.  The  defendant,  owner  of  a  vessel, 
entered  into  negotiations  with  the 
plaintiff  to  repair  her.  The  plaintiff 
refused  to  limit  the  expenses  to  any 
fixed  sum,  but  stated  that,  at  a  rough 
guess,  he  supposed  the  repairs  would 
amount  to  $6,000  or  $8,000.  Afterward 
the  defendant  wrote  to  the  plaintiff' 
directing  him  to  make  certain  specified 
repairs,  to  observe  the  strictest  econ- 
omy, and  saying:  "If  you  find  on  fur. 
ther  examination  that  it  (the  expense 
will  be  likely  to  exceed  the  sum  you 
have  named,  of  $6,000  or  $8,000,  you 
will  at  once  advise  me,  as  I  do  not 
care  to  go  beyond  that  sum."  The 
vessel  was  in  worse  condition  than 
supposed,  and  the  defendant  was  so 
informed.  The  plaintiff's  bill  amounted 
to  $12,236  49  : 

Held,  that  the  completion  of  the  repairs 
named  in  the  letter  was  the  primary 
and  leading  intent  of  the  contract  with- 
out any  condition  other  than  the  ob- 
servance of  the  strictest  economy,  and 
that  the  plaintiff  could  recover  the 
amount  of  his  bill.  ( Car  II  agt.  Kpofford. 
45  N.  Y,,  61.) 

28.  In  consideration  of  the  assignment  to 
him  by  the  plaintiff  of  an  interest  in 
a  patent,  the  defendant  bound  himself 
to  pay  the  plaintiff  $1,000  before  the 
end  of  the  next  year  (1805 J  "  or  reas- 
sign the  patent :  " 

Held,  the  year  having  elapsed,  without 
-  payment,  and  the  defendant  having,  a 
few  days  thereafter,  on  the  money 
being  demanded,  offered  to  reassign, 
that  no  action  would  lie  against  him 
upon  his  obligation  to  recover  the 
$1,000.  By  its  terms,  he  had  the  op- 
tion during"  the  whole  year  to  pay  the 


price,  and  upon  his  failure  to  do  so 
within  that  time,  the  plaintiff's  only 
remedy  was  to  compel  the  reassign- 
ment, or  in  case  of  refusal,  to  recover 
whatever  might  be  its  value.  (Jfan- 
vel  Holdredge-Ab  N.  Y.,  15 L.) 

29.  A   promise  to  pay  money  made  by 
one  to  another  of  several  next  of  kin, 
to  induce  the  latter  to  acquiesce  in  the 
administrator's  account  of  the  estate  as 
presented,  and  receive  the  distributive 
share  appearing  in  that  account,  and  to 
refrain  from   taking    proceedings    to 
compel  such   promisor  to  account  for 
other  personal  property  of  the  intestate, 
alleged  to  have  been  appropriated  by 
him,   is  void,    if    made    without    the 
knowledge  of  all  the  distributees.  (Ad- 
ams agt.  Outhouse,  45  ^V  Y.,  318.) 

30.  Such  a  promise  is  within  the  prin- 
ciple which  avoids  all   promises  and 
agreements    by   which    one   creditor, 
uniting  in  a  composition  deed,  seeks  to 
secure  an   advantage  over  the  other 
creditors.  In  such  a  case,  the  promises 
was  estopped  from  alleging  that  there 
was  no  foundation  for  the  claim  made 
against  the  defendant  as  to  the  appro- 
priation of  the  estate,  and  that  all  the 

Property     was    actually    distributed. 
ia.) 

31.  The  rule  is  absolute,  which  disables 
every  one,   acting  with  others  in   a 
matter    of     common     interest,  .  from 
securing  to  hiniself  any  profit  or  ad- 
vantage  over  his  associates   by    any 
secret  or  undisclosed  agreement  or  un- 
derstanding.    (Id.) 

32.  Where    the    defendant    agreed    to 
allow   the  plaintiff    to   dig  moulding 
sand  upon  hie.  the   defendant's  prem- 
ises, in  places  to  be  designated  by  him, 
at  so  much  a  ton,  the  digging  to  com- 
mence in  spring  upon  the  opening  of 
navigation  and  eud  at  its  close,  and 
the  plaintiff  dug  sand  on  the  defend- 
ant's farm,  at  a   place  designated  by 
him,  until  the  sand  at  that  place  was 
exhausted,   and  although  there  were 
other  deposits  of  sand  on  the  farm,  the 
defendant    refused    to  designate  any 
other  place  at  which  it  might  be  dug : 

Held,  that  his  refusal  so  to  do  was  a 
violation  of  his  contract.  (Hurd  agt. 
Gill,  45  N.  Y.,  341.) 

33.  The  party  to  a  contract  who  seeks  to 
destroy  its  obligations  by  reason  of  au 
alleged  breach  of  a  condition  precedent 
by  the  other  party,  cannot  establish 
the  existence  of  such  a  condition  by  in- 
ference or  conjecture.     The  terms  of 
the  contract  must  be  clear  and  explicit 
in  his  favor.     (Clinton  agt.   The  Hopt 
Insurance  Company,  45  JV.  Y.,  454,) 
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34.  The  mother  and  the  guardian  of  cer- 
taiu  infants  made  a  contract  to  sell  real 
estate  and  personal  property  belonging 
to  them,  as  soon  as  the  guardian  could 
obtain  the  requisite  authority  from  the 
court.   This  property  nad  been  insured 
for  the  benefit  of  the  "  estate."    The 
vendee  entered  into  possession  as  ten- 
ant, paying  rent.     Much  of  the  prop- 
erty was  destroyed  by   fire  before  the 
contract  was  consummated.     None  of 
the  papers  or  orders  were  filed  until 
after  the  fire.   After  that  event,  a  new 
contract  was  entered  into  between  the 
same   parties,  the   vendee   purchasing 
the  real  estate  and  the  claims  for  in- 
surance, and  taking  a  deed  : 

Held,  that  the  vendee,  by  the  first  con- 
tract, acquired  no  title  to  the  property, 
and  by  his  second  contract,  the  claims 
to  recover  the  amount  insured  were 
not  extinguished : 

Held,  further,  that  the  destruction  of  the 
property,  which  fixed  the  liability  of 
the  insurers,  at  the  same  time  dis- 
charged the  vendee  from  his  obligation 
to  purchase  j  and,  therefore,  that  the 
insurers  could  not  be  subrogated  to 
that  obligation  to  the  extent  of  their 
liability  for  the  insurance.  (Id.( 

35.  The  extension  of  the  time  for  the 
performance  of  a  contract,  is  not  per- 
formance.   And   where   an    action    is 
brought  to  recover  the  contract  price, 
the  plaintiff  must  show  performance  by 
him  of  the  modified  contract,  or  that 
performance  was  excused,  in  the  same 
manner    as    if   the   action    bad    been 
brought  solely  upon  the  original  agree- 
ment.    (  Wallman  agt.  The  Society  of 
Concord,  45  N.  Y.,  485.) 

36.  A  contract  was  entered  into  for  the 
building  of  an  organ,  to  be  paid  for 
when  completed.    The  vendee  advanc- 
ed money  to  the  vendor,  to  secure  the 
payment  of   which   a  mortgage   was 
given   on  the   unfinished    instrument, 

,  payable  on  demand.  Default  having 
been  made,  the  organ  was  sold  by  the 
vendee  under  the  mortgage : 

Held,  that  by  enforcing  the  contract  up- 
on which  the  money  had  been  ad- 
vanced, the  vendee  did  not  prevent 
performance  by  the  vendor,  so  as  to 
authorize  a  recovery  of  the  price  by 
the  latter.  (Id.) 

37.  A  charter  party  provided  that  a  full 
cargo  under  deck  should  be  provided 
at  a"  fixed  rate  per  ton.     It  further  pro- 
vided that  the  cargo  should  be  delivered 
and  received  on  board,  as  customary  at 
the  place  of  delivery ;  and  if  any  light- 
erage was  necessary,  it  was  to  be  paid 
by  the  charterer : 


Held,  in  an  action  by  the  owner  against 
the  charterer  to  receive  full  freight, 
that  the  contract  to  provide  a  full  cargo- 
was  not  performed,  by  the  charterer 
furnishing  coal  at  a  wharf,  where  by 
reason  of  insufficiency  .of  water,  the 
vessel  could  not  take  on  a  full  cargo, 
but  where  it  was  practicable  to  com- 
plete the  cargo  by  lighters,  and  that 
the  fact  that  the  "  customary"  way  of 
loading  at  that  place  was  at  the  wharf, 
did  not  relieve  the  charterer  from  his- 
obligation  to  provide  lighterage.  (Nel- 
son agt.  Odiorne,  45  N.  Y.,  489.) 

38.  Parties  engaged  in  a  particular  trade, 
resolved  to  take  measures  to  test  in  the 
court  the  validity  of  a  statute  affecting 
their  business,  and  all  signed  the  fol- 
lowing paper  :  "  We,  the  undersigned,, 
hereby  agree  to  pay  our  share  of  costs, 
equally   divided,  for  the   purpose  of 
engaging  counsel    and   to    bring  our 
cases  before  the  courts  :" 

Held,  that  the  instrument  gave  no  au- 
thority to  any  number  of  the  subscrib- 
ers, less  than  all  of  them,  to  take  any 
action  under  it,  and  that  the  delivery 
of  this  paper  to  the  plaintiff,  a  coun- 
selor-at- law,  by  a  portion  of  the  signers, 
calling  themselves  a  committee,  with  a 
request  that  he  act  as  counsel  for  all  at 
a  fixed  rate,  gave  to  the  plaintiff  no 
right  of  action  against  any  of  the  other 
signers.  (Smith  agt.  Ditchardt,  45  JV. 
Y.,  597.) 

39.  When  goods  are  shipped  under   a. 
verbal  agreement  for  the  transporta- 
tion  thereof,   such  agreement  is  not 
merged  in    a    bill    of   lading,    partly 
written  and   partly  printed,  delivered 
to  the  shipper  after  he  has  parted  with 
control  of  his  goods,  although  such  bill 
of  lading,  by  its  terms,  limited  the  lia- 
bility of  the  carrier,  and  expressed  on, 
its  face,  that  by  accepting  it,  the  ship- 
per agreed  to  its  conditions.    The  mere 
receipt  of  the   bill,   after  the  verbal 
agreement  has  been  acted  on,  and  the 
shipper's  omitting,  through  inadvert- 
ence,  to   examine   the   printed  condi- 
tions,  are  not    sufficient    to  conclude 
him  from   showing   what  the   actual 
agreement  was,  under  which  the  goods 
had  been  shipped.     (Bostwick  agt.  The 
Baltimore   and    Ohio  Railroad  Com- 
pany, 45  N.Y.,  7 12.) 

See  CONSTRUCTION.    (Id.) 

40.  The   plaintiff    contracted   with    the 
defendants    to    make    three    or    four 
models     for    mowers,     at  once    and 
without  delay,  and  the  price  was  not 
specified : 

Held,  that  the  contract  meant  that  the 
work  should  be  done  as  soon  as  it 
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could  be  reasonably  performed  by  the 
plaintiff.  (Hhatp  agt.  Johnson,  3  Lan- 
sing, 520.) 

41.  That,  in  legal  character,  it  was  not 
for  the  sale  and  delivery  of  models, 
but  for   work,  labor  and  materials  to 
be  done  and  furnished.     (Id.) 

42.  That    the    price    agreed   was     the 
reasonable  worth  of  the  articles  when 
made   and   delivered,  if  delivered  in 
time.     (Id). 

13.  And  that  the  contract  was  entire  for 
the  making  of  either  three  or  four 
models,  at  the  option  of  the  plaintiff. 

t4.  Accodingly,  held,  further,  that  an  ac- 
ceptance by  the  defendants  of  one  of 
the  models  delivered  within  the  stip- 
ulated time  created  no  liability  on 
their  part  to  the  plaintiff,  unless  the 
contract  was  afterward  fully  perform- 
ed, or  further  performance  waived  be- 
fore the  time  of  complete  performance 
had  expired.  (Id.) 

45.  The  referee  gave  the  plaintiff  judg- 
ment for  the  value  of  the  model  de- 
livered, and  the  question  of  waiver 
was  not  raised  before  or  decided  by 
oim,  the  plaintiff  appealed  : 

Held,  that  there  could  be  no  presumption 
of  fact  in  support  of  the  judgment,  and 
a  new  trial  was  granted.  (Id) 

iSee  EVIDENCE.     (Id.) 

CONTRACT   FOR   SALE  OF    LANDS. 

(Id.) 
PEWS.    (Id.) 

•CONTRACT   FOR  THE    SALE    OF 
LANDS. 

1.  Part  payment  t>f  the  purchase-money, 
with  possession,  and  other  acts  of  the 
vendee,  under  an  unwritten  agreement 
for  the  purchase  of  land,  which  render 
it  impossible  to  replace  him  in  his  for- 
mer position,  will  take  such  agreement 
out  of  the  statute  of  frauds.  (Richmond 
agt.  foote,  3  Lansing,  i!44.) 

2.  And    where   such    an   agreement    is 
proved,  with  undisturbed    possession, 
of  which  the  vendor  has  knowledge, 
and  payment  under  the  agreement  of 
part  of  the  purchase-money  with  im- 
provement of  the  land,  and  there  is  no 
other  contract  to  which  such  acts  can 
be  referred  that  they  were  under  the 
agreement  proved.    (Id.) 

8.  Delay  in  making  payments  upon  a 
contract  for  the  purchase  of  land  after 
the  time  required,  will  not  work  a  for- 
feiture of  the  vendee's  rights  to  specific 
•performance,  where  {/irtial  payments 
iiave  been  subsequently  received,  and 


negotiations  entered  into  to  complete 
the  purchase,  and  no  notice  of  the 
vendor's  intent  to  insist  upon  forfeiture 
for  non-payment  of  arrears  has  been 
given,  (fd.) 

See  SURROGATE.    (Id.) 

CONTRIBUTORY  NEGLIGENCE. 

See  NEGLIGENCE.    (44  N.  Y.) 

CONVERSION. 

1.  One  who  has  converted   property,  by 
means  of  a  wrongful  levy,  cannot  re- 
lieve himself  from  liability  by  an  offer 
to  relinquish   the  levy.     The  injured 
party  may  refuse  to  accept  the  offer 
and  recover  the  value  of  the  property. 
(Livermvre  agt.  Northrup,  44  N.   Y., 
107.) 

2.  An  absolute  refusal    by  a  carrier  to 
deliver  goods  to  a  person  entitled  to 
receive  them  constitutes  a  conversion 
of  them  ;  but  if  the  refusal  be  qualified, 
and   the  qualification  attached  to  the 
refusal   be    reasonable,   and   made  in 
good  faith,  it  does  not  constitute  a  con- 
version.     (McEntee    agt.    The     New 
Jersey  Steamboat   Company,  45  N.  Y.t 
34.) 

3.  Common  carriers  deliver  property  at 
their  peril,  and  must  take  care  that  it 
is  delivered  to  the  right  person,  for  if 
the    delivery   be    to   the    wrong  per- 
son, either   by   an    innocent   mistake 
or  through  fraud  of  another,  they  will 
be  responsible,  and   the  wrongful   de- 
livery will  be  treated  as  a  conversion. 
(Id.) 

4.  The  plaintiff  deposited   with  the   de- 
fendant certain    bonds,  as  security  for 
a  loan  payable  on  demand,  and  subse- 
quently made  overdrafts  upon  his  ac- 
count with  the   defendant  to  a  large 
amount.     The  defendant,  learning  of 
such  overdrafts,  and  claiming  a  bunk- 
er's lien   upon   the   bonds  therefor,  as 
well  as  for  the  loan,  and  being  unable 
to  give  notice  or  make  demand   upon 
the  plaintiff,  sold   the    bonds   without 
any  demand  or  notice,  and  at  private 
sale.    The  surplus  of  avails,  after  satis- 
fying the  loan,  was  credited   upon  the 
overdraft,  but  afterward  the  defendant 
sold  and  transferred  to  a  third  person 
the  whole  amount  of  such  overdraft. 
The    plaintiff,     after    tender '  of    the 
amount  of  the  loan  and  demand  of  the 
bonds,  sued  for  the  conversion  thereof: 

Held,  that  the  sale  of  the  bonds  at  pri- 
vate sale  was  unauthorized,  and  the 
plaintiff  could  elect,  either  to  affirm 
such  sale  and  claim  the  benefit  of  the 
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enrplus  in  reduction  of  his  overdraft, 
or  repudiate  the  sale  and  credit  of  sur- 
plus and  hold  the  defendant  responsible 
for  the  bonds  ;  held,  further,  that  the 
plaintiff  having  repudiated  the  sale, 
the  defendant's  transfer  of  its  claim  on 
account  of  overdraft  precluded  it  from 
nsmg  any  part  thereof  by  way  of  offset 
or  counter-claim,  notwithstanding  the 
consideration  for  such  transfer  was 
much  less  than  the  amount  so  over- 
drawn. (Strong  agt.  National  Me- 
chanics' Banking  Association,  45  N.  Y., 
718.) 

CONVEYANCE. 

See  PARTNERSHIP  AND  PARTNERS.    (44 
N.  Y.) 

CORPORATIONS. 

1.  The  directors  of  a  corporation  are  trus- 
tees of  its  stockholders,  and,  in  a  cer- 
tain sense,   of  its  creditors,   and  any 
agreement  to  influence   the  action  of 
such  directors  for  the  benefit  of  others, 
and  to  the  prejudice  of  the  company,  is 
void.     (Bliss  agt.  Mattison,  45  N.  Y., 

22.; 

2.  An  order  having  been  granted  by  the 
supreme  court  under  sec.  56  of  article 
2  of  the  Revised  Statutes,  in  reference 
to  proceedings  against  corporations,  in 
equity  (2  R.  "S.,  466),  requiring  all  the 
creditors   of  a  corporation  to  exhibit 
their  claims  and  become  parties  to  the 
suit,  within  six  months  from  the  first 
publication  thereof,  or  in  default  there- 
of, be  precluded  from  distribution  : 

Held,  that,  at  the  expiration  of  the  time 
fixed,  a  creditor  who  had  failed  to  pre- 
sent his  claim,  was  wholly  excluded 
from  any  share  of  the  assets  ;  and  this, 
although  he  had  delivered  an  account 
of  his  claim  in  accordance  with  section 
81  of  article  3  of  the  same  title  (2  R.  S., 
471),  before  the  second  dividend.  (In 
the  Matter  of  Harmony  Fire  and  Ma- 
rine Insurance  Company,  45  N.  Y., 
310.) 

3.  In  an  action  by  preferred   stockhold- 
ers against  a  corporation  to  compel  the 
payment  of  a  dividend  alleged  to  be 
due,  and  charging  that  the  funds  ap- 
plicable thereto  have  been  diverted  to 
the  permanent  improvements  and  ad- 
ditions of  the  road,  the  common  stock- 
holders may  be  proper  but  are  not  ne- 
cessary panies.     (Tlwmpson  agt.    The 
Erie.  Railway  Company,  45  N.  Y.,  468.) 

1.  The  defendant,  a  stock  company,  was 
formed,  and  A.,  one  of  its  projectors, 
subscribed  for  certain  shares  of  its 
stock.  He  employed  L.  to  dispose  of 


stock  in  the  company.  The  plaintiff, 
a  purchaser  from  L.,  sought  to  rescind- 
his  contract  of  purchase,  and  to  recover 
from  the  company  the  money  already 
paid  by  him,  on  the  ground  of  L.'s- 
fraudulent  misrepresentations.  On 
the  trial,  evidence  was  offered  tending 
to  show  that  the  projectors  of  the  com- 
pany had  agreed  to  subscribe  for  its 
whole  stock  ;  that  A.  had  no  authority 
to  act  as  its  agenr.,  and  that  any  stock 
ordered  by  him  to  be  sold  was  only 
such  as  he  had  subscribed  for.  This 
evidence  was  controverted : 

Held,  that  it  was  error  for  the  court  to 
take  from  the  jury  the  question  of" 
ownership,  and  whether  L.  was  merely 
the  agent  of  A.,  or  was  also  agent  of 
the  company : 

Held,  further,  that  if  the  plaintiff  had 
purchased  stock  owned  by  A.,  he  could 
not  maintain  an  action  against  the- 
company  for  the  recovery  of  money 
paid  for  the  stock.  (Kf.lsey  agt. 
Northern  Z/ighl  Oil  Company,  45  2V.  Y.. 
505.) 

5.  The   company  in  its    prospectus,   set 
forth  a    description    of  ten    tracts  of 
land,  or  interests    In   land,   which    it 
proposed   to  purchase.     It  purchased 
eight  of  those  specified,  but  was  unable- 
to  secure  the  other  two  on  account  of 
defect  in  the  title : 

Held,  that  in  an  action  brought  for  fraud 
in  the  representation  of  the  prospectus, 
it  was  error  for  the  court  "to  charge, 
if  upon  the  prospectus  the  plaintiff  had 
a  right  to  believe  that  it  was  reason- 
ably certain  that  the  company  would 
acquire  the  property,  and  that  the 
company  was  organized  with  a  view 
to  the  ownership  of  those  pieces  of 
property,  then,  if  it  did  not  obtain 
them,  the  plaintiff  would  be  entitled 
to  recover.  (Id.) 

6.  If,  in  an  action  against  the  trustees 
of  a  corporation,   to   recover  a   debt 
owing  by  the  corporation,  becanse  of 
a  neglect  to  file  a  report  as  required 
by  law,  the  defendants  answer  that 
their  trusteeship  ceased  at  a  certain 
time,  it  is  competent  for  the  plaintiff  t» 
show  that   his  claim  accrued  prior  to* 
that  time.  (Miller  agt.  White.  59  Barb.r 
434.) 

7.  And  if  it  be  objected  that  the  com- 
plaint does  nor  allege  that  fact,  it  is- 
sufficient  to  say   that  the  answer  first 
raised   that  question ;   and  if  it  be  a 
material  allegation  in  the  complaint,, 
and  was  omitted  therein  and  not  taken?, 
advantage  of  by  demurrer,  the  court 
has  ample  powers  to  permit  an  amend* 
ment,  before  or  after  judgment.  (Id.\ 
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8.  In  an  action  against  trustees  of  a  cor- 
poration, seeking  to  charge  them  per- 
sonally with  a  debt  of  rne  corporation, 
because  of  the  omission  to  make  and 
file  the  annual  report  required  by  law, 
the  plaintiff  offered  testimony  estab- 
lishing a  thorough  search  in  the  proper 
county  clerk's  office,  for  such  report, 
and  ah  examination  of  records  and  in- 
dices  in   the    usual    and   accustomed 
place  for  keeping  such  papers  and  for 
the  making    of    entries  of  the  filing 
thereof,  and  that  no  such  paper,  or  the 
iiling  thereof,  appeared,  or  could   be 
ascertained  upon  such  search,  which 
•was   twice    made.      The    defendants 
offered   testimony  going  to  show   the 
preparation  of  a  report,  and  that  the 
same  was  handed  to  one  of  the  officers 
of  the   company   for  filing ;   and   one 
witness  thought  he  saw  it  published 
in  a  newspaper: 

Held,  that  the  defendant's  evidence  did 
not  meet  the  fact  winch  the  plaintiff's 
testimony  tended  to  establish;  and  was 
not  sufficient  proof  to  go  to  a  jury  as 
to  whether  the  report  was  in  fact  filed 
and  published  as  required  by  the 

statute,    i50.-*.} 
of  i 

9.  The  settH  re(inciple  is,  that  a  creditor 
having    oS>  Par^tablished     his    claim 
against  a   co.  revgtion,   by  judgment, 
shall    not    be    c~  .jpelled,   in   seeking 
a    remedy    against    stockholders    or 
trnstees,   to    re-establish    the  fact  of 
origual  indebtedness.     (Id.) 

10.  The  judgment  he  obtains  against  a 
corporation    may     be    impeached  for 
fraud  or  collusion,  but   not  otherwise. 
And  both  stockholder  and  trustee  may 
relinquish   their  positions  and  escape 
liability   for   future   obligations ;    but 
they  cannot  thereby  change  the  course 
of  proceedings,   or  the   rnles  of  evi- 
dence, or  their  liability,  as  to  the  ob- 
ligations  previously   incurred   by  the 
corporation.     (Id.] 

11.  Where  the  omission  of  a  corporation 
to  make  the   report   required    by  law, 
and  the  trusteeship  of  the  defendants, 
were  concurrent  in  point  of  time,  and 
the  plaintiff 's  claim,  for  which  he  had 
previously  recovered  judgment  against 
the  corporation,  accrued  while  the  de- 
fendants were  trustees : 

Held,  that  the  plaintiff  was  entitled  to 
recover  of  the  defendants  the  amount 
of  such  former  judgment.  (Id.) 

12.  Where  a  corporation  is  forbidden  by 
statute   to  "  take   and  hold"  property 
beyond  a  certain  amount,   and  the  pro- 
hibition  is  not  against  each   separate 
act,  e.  (j.  against  "  taking  auu  holding." 


the  corporation  may  take  in  excess,  of 
the  restriction ;  but  cannot  hold  as 
against  the  state.  (Chamberlain,  agt. 
Chamberlain1'  3  Lansing,  348.) 

J3.  Statutory  restrictions  upon  the 
powers  of  corporations  as  to  the 
amount  of  property  they  may  take 
and  hold,  are  in  the  nature  of  mort- 
main acts,  and  a  gift,  devise  or  grant 
to  the  corporation  exceeding  the 
amount  to  wnich  it  is  restricted  is  not 
void,  but  voidable  at  the  pleasure  of 
the  state  only.  (Id.) 

14.  The  same  rule   of  construction  ap- 
plies to  acts  restricting  the  amount  of 
personal  property  of  corporations,  as  is 
applicable  to   acts  in  the   nature   of 
mortmain  acts  restricting  the  quantity 
of  their  lands,  tenements,  &,c.  (Id.) 

15.  The  restriction  upon  the  powers  of 
corporations  contained  in  art.  3,  tit.  1, 
chap.  15,  p.  1,  R.  S.,  is  not  for  the  pro- 
tection of  individuals,  but  for  that  of 
the  state  against  accumulation  of  prop- 
erty in  mortmain.    (Id.) 

16.  The  actsof  1840  (chap.  318)  and  1841 
(chap  261)  have   repealed  the  restric- 
tion contained  in  the  statute   referred 
to.  (Tit.  1,  chap.  15,  p.  1,  K.  S.)     (Id.) 

17.  Where  the  objects  of  a  society  are  "to 
provide  by  the  association  and  co-op- 
eration of  its  members,   bv  their  con- 
tributions   and    the    contributions    of 
others,  a  relief  fund  ;  also  to  aid  per- 
sons of  moderate  pecuniary  resources 
in  obtaining  from  a  reputable  insurance 
company  insurance  on  their  lives,  and 
in  maintaining  the  necessary  payments 
on  the  same,  and  to  secure  to  families 
of  persons  go  insured  au  immediate  ad- 
vance of  funds  in  case  of  death,"  it  is 
not  an  association  for  a  benevolent  or 
charitable  purpose  within  the  meaning 
of  the  act  of  1848,  (chap.  319),  which 
provides    for     the     incorporation     of 
"benevolent  charitable,  &.c.,  societies, 
&c."    (Blossom  agt.  Nelson.  3  Lansing. 
394.) 

18.  The  secretary  of   state   is   not  con- 
cluded from  questioning  the  objects  of 
the  society  by  the  written  consent  and 
appropriation  of  the  proper  justice  of 
the  supreme  court,  provided  for  by  that 
act.     (Id.) 

19.  Accordingly,  held,  that  he  might  re- 
fuse to  file  in  his  office  a  certificate  of 
the  incorporation  of  a  society  of  five 
or   more    persons,  expressing  the   ob- 
jects plated,  though  in  d'.ie  form  under 
the  statute,  and   naving  such  consent 
and  approbation  indorsed.    (Id.) 

See  PLEADINGS.  (Id.) 
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WILL.  (Id.) 

MUNICIPAL  CORPORATIONS   (Id.) 

RELIGIOUS  CORPORATIONS.  (Id.) 

CORRESPONDENCE. 

See  CONTRACT.    (44  Tf.  Y.) 
INSURANCE  (FIRE.)    (Id.) 

COSTS. 

1.  The  plaintiff  recovered  of  the  defen' 
dant,  in   a  justice's  court,  a  verdict  for 
$50,  besides  costs.    The  defendant  ap- 
pealed   to    the   county  court,  and  in 
his    notice   of    appeal,  specified   two 
grounds  of  error,  as  follows:    "The 
judgment  should  be  more  favorable  to 
him  in  the  following  particulars :  1st. 
The  judgment  should    have  been  for 
the    defendant,  with   costs.     2d.   The 
plaintiff  was   entitled  to    recover  no 
more   than  ten   dollars,  if  anything." 
(Bancroft  agt.  Shannon,  ante,  1.) 

2.  On  the  trial  in  the  county  court  the 
plaintiff  recovered  a  verdict  of  $40 : 

Held,  that  both  particulars  mentioned  in 
the  defendant's  notice  of  appeal  were 
insufficient,  under  the  Code,  aud  that 
the  plaintiff  was  entitled  to  costs." 
(Id.} 

3.  Where  there  was  no  cause  of  action 
alleged  in  the   complaint,   of  »vhich  a 
justice  of  the  peace   had  notjurisdic- 
tion  ;  and    the  complaint  would  have 
been  good  in  such  court  if  judgment 
had  not  been  demanded  for  $500  be- 
sides costs,  a  recovery  by  the  plaintiff 
on  the  trial  of  $5  damages — the  action 
being  for   trespass,   in  breaking  and 
entering  the  close  of  plaintiff,  which, 
in  fact,   belonged    to    plaintiff's  wife, 
and  for  assault  and  battery  : 

Held,  that  the  defendant  was  entitled  to 
costs,  in  consequence  of  the  plaintiff 
demanding  judgment  for  $500  besides 
costs,  in  his  complaint.  (A^ander 
agt.  Hard,  ante,  131.) 

4.  The  court  of  appeals,  since  its  organiz- 
ation  ('under   the  sixth   article  of  the 
Constitution  passed  in  1870),  in  July, 
1870,  which  commenced  with  a  calen- 
dar prepared  under  tiie  provisions  of 
such  Constitution,  has  continued  such 
calendar,  with  such   additional  causes 
as  have  from  time  to  time  been  put 
upon  it,  except  that  upon  the  first  of 
January,  iu  each  year,  a  new  calendar 
ia  made.     (Palmer  agt.  De  Witt,  ante, 
466.) 

5.  The  court  since  that  time,  theoretically 
and  practically,  holds  but  one  term  dur- 
ing   the  year;    its   different   sessions 


being  merely  continuations  of  the  same 
term,  after  recesses.     (Id.) 

6.  Therefore,  but  one  term  fee  for  each 
calendar  year  can  be  allowed  in  any 
cause.     (Id.) 

7.  Where    damages   were   not  claimed 
against  the  defendant  in   the  action, 
but  the  only  relief  asked  and  obtained 
was    an  injunction    permanently    re- 
straining the  publication  by  the  defen- 
dant of  the  plaintiff's  drama  : 

Held,  not  a  case  for  an  extra  allowance  of 
costs. 

See  FORECLOSURE.    (452V.  T.) 
PRACTICE.    (Id.) 

COUNTERCLAIM. 

1.  The   defendant's  claim    for   his   pro- 
portionate part  of  a  debt,  due  from  the 
plaintiff,  to  a  firm  ia  which  they  were 
sole    copartners,   the    firm   being  dis- 
solved  but  its  accounts  unsettled  be- 
tween them,  is  not  a  proper  subject  of 
counter-claim,  in  an  action  against  the 
defendant  on  his  note    ( *z  f  inmod  agt. 
Terry,  3  Lansing,  186.)(  ^  - 

2.  And  this  is  so,  alth^0^'*1  F;  defendant 
avers,  that,   uponvj  « "utw;ng,    there 
would   be  a  bala  &°  ou.  'to  him,  and 
asks  that  such  M&      .mg  may  be  had. 
(IA.) 

3.  But  where  the  defendant  interposed 
such  a  claim,  by  way  of  counter-claim, 
in    his  answer,  and    the   plaintiff,  in 
stead    of   demurring,    replied,    taking 
issue  thereon,  it  was  held,  that  he  had 
waived  the  right  to  object  to  evidence 
given   upon   the   trial  to  maintain  it. 
(Id.) 

COUNTY. 

See  ASSESSMENT  AND  TAXATION.     (45 
N.Y.) 

COUNTY  CH  A.RGE. 

1.  An  act  of  the  legislature  (Sess.  Laws, 
1837,  p.  432),  gave  authority  to  "The 
Leicester  Bridge  Company,"  to  con- 
struct and  maintain  a  bridge  over  a 
stream  which  divided  two  towns  in 
Livigngston  county,  and  in  case  the 
bridge  should  be  destroyed,  and  not 
restored  within  a  certain  time  there- 
after, declared  as  follows:  "The  said 
bridge  shall  thereupon  become  a  pub- 
lic bridge,  and  may  be  maintained  a 
the  expense  of  the  county."  It  was 
held  that  the  words  "  may  be  main- 
tained," were  equivalent  to  shall  be 
maintained,  aud  a  bridge  built  pur- 
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snant  to  the  act,  having  been  des- 
troyed, and,  after  default  by  the  bridge 
company,  rebuilt  as  a  public  highway, 
that  the  commissioners  of  highways  for 
the  towns  connected  by  it,  had  no  au- 
thority to  contract  for  its  repairs 
(Pktlps  agt.  Hawley,  3  Laming,  160.. 

COUNTY  COURT. 
See  JUDGMENT.    (44  N.  T.) 
See  PRACTICE.  (59  Barb.) 

1.  A    county    court    which    appoints    a 
special  guardian  in  proceedings  (  2  R. 
8.,  194,  &.c.),  for  sale  of  infants  real 
estate,   has,    as  a    necessary  incident 
to    the    power    of    appointment,    the 
power  to  compel  the  guardian  to  dis- 
charge his  duty  ;  «.  g.,  to  call  him  to 
account  for   moneys   received  on  the 
sale.    (Brown  agt.  Balde,  3  Lansing, 
283. ) 

2.  Whether  a  guardian   called  upon  to 
render   an    account   is  "  an  opposing 
party"  within  the  restriction  of  section 
31  of   the  Code,  which  declares  •'  the 
county  court  always  open  for  the  trans- 
action of  any  business  for  which  no 
notice  is  required  to  be  given  to  an 
opposing  party."  Quere.  (Id.) 

3.  When,  however,  that  court  has  juris- 
diction of  the  subject-matter,  it  may 
transact  business  for  which  notice  "  is 
required  to  be  given  to  an  opposing 
party"  at  other  times  than  at  regularly 
apointecl  terms,  if  the  party  entitled  to 
notice   waives    his    privilege,    as    by 
formal   consent  or  voluntary  appear- 
ance without  objection.    (Id.) 

4.  Where  the  special  guardian  in  such 

Eroceedings  was  cited  to  an  accounting 
efore  the  county  judge,  by  whom  he 
had    been  appointed,    appeared,   ren- 
dered an   account,  and  submitted  to  a 
a  decree  for  a  balance  found  due : 

Held,  that  he  waived  the  right  to  object 
that  the  proceedings  were  coram  non 
judice : 

Held,  also,  the  guardian  having  failed  to 
pay  over  such  balance,  as  required  by 
the  decree,  that  hi*  sureties  were  liable 
for  the  Barne  in  an  action  on  his  bond. 
{Id) 

COUNTY  JUDGE. 

See  CONSTITUTIONAL  LAW.    (45  N.  T.) 

JUDICIARY.     (Id.) 
See  CONTEMPT.    (59  Barb.) 

RAILROADS.    (Id.) 

SUPPLEMENTARY        PROCEEDINGS 


COUNTY  COURT.  (3  Lansing.) 
MUNICIPAL  BONDS.  (Id.) 
TOWN  RAILROAD   COMMISSIONERS. 
(Id.) 

COUNTY   TREASURER. 

1.  It  is  provided  by  the  first  clause  of 
section  18,  1,  R.  S.,  369,  (as  amended 
by  chapter  696,  laws  of  1866),  that 
"every  person  appointed  or  elected  to 
the  office  of  the  county  treasurer,  be- 
fore he  enters  upon  the  duties  of  his 
office,  shall  give  a  bond  to  the  super- 
visors ot  the  county,  with  three  or 
more  sufficient  pureties,  to  be  proved 
by  the  board  of  supervisors,  and  in 
such  sum  as  they  shall  direct,  condi- 
tioned that  such  p'erson  shall  faithfully 
execute  the  duties  of  his  office,  and 
shall  pay  over  according  to  law  all 
money  which  shall  come  to  his  hands 
as  treasurer,  and  rendera  just  and  true 
account  thereof  to  the  board  of  super- 
visors when  thereunto  required."  A 
county  treasurer's  bond  under  this 
provision  was  conditioned  for  faithful 
execution,  &.C.,  and  "  to  render  a  just 
and  true  account  to  the  board  of  super- 
visors, or  to  the  comptroller  of  the 
state  when  thereunto  required  :" 

Held,  that  the  words,  "or  to  the  comp- 
troller of  the  state,"  did  not  increase 
the  obligations  of  the  obligor,  or  oblige 
or  permit  him  to  render  an  account 
other  than  to  the  supervisors,  and 
should  be  rejected  as  surplusage  ;  and 
that  the  bond  was  enforceable  by  the 
supervisors  against  the  principal  and 
sureties  therein.  (Board  of  Supervisors 
of  Schoharie  agt.  Pindar,  3  Lansing, 
8.) 

2.  A  bond  taken  nnder  this  provision  is 
not  within  the  statute  (2  R.  S.,  386,  $ 
59),  which   renders  void   bonds.  &c., 
taken  by  a  sbei  iff  or  other  officer  colors 
officii.  (Id.) 

3.  Nor  is  a  board    of    supervisors    an 
'•  officer,"  nor  was  the  bond  in  ques- 
tion taken  colore  officii.  wilhiu  the  in- 
tern of  the  statute.     (Id.) 

4.  Where  the  complaint  in  an  action  by 
the  supervisors   upon  such  a  county 
treasurer's  bond  (under  1  R.  S.,  369,  $ 
18),  states  that  the  treasurer  entered 
upon  and  continued   in  the  discharge 
of  his  duties  as  treasurer,  an  allegation 
that  he  took  the  oath  of  office  is  uu- 
uecessary.     (Id. ) 

5.  Nor  is  it  necessary  to  allege  that  the 
bond  has  been  forfeited  to  the  knowl- 
edge  of  the  board  of  supervisors,  or 
that  such  board  has  beeu  required  by 
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the  comptroller  to  put  the  same  in  suit. 
(1  R.  S.,  370,  $  27.)     (Id.) 

6.  And  it  seems  ihat  a  demurrer,  on  the 
ground  that  the  complaint  states  no 
cause  of  action,  would  not  lie  for  an 
omission  to  make  the  latter  allegation, 
if  material.  (Id.) 


4. 


COURT  OF  APPEALS. 

The  court  of  appeals,  since  its  organiz- 
htion  ('under  the  sixth  article  of  the 
Constitution  passed  in  1870).  in  July, 
1870,  which  commenced  with  a  calen- 
dar prepared  under  the  provisions  of 
such  Constitution,  has  continued  such 
calendar,  with  such  additional  causes 
as  have  from  time  to  time  been  put 
upon  it,  except  that  upon  the  first  of 
January,  in  each  year,  a  new  calendar 
js  made.  (Palmer  agt.  De  Witt,  ante, 
466.) 

5.  The  court  since  that  time,  theoretically 
and  practically,  holds  but  one  term  dur- 
ing   the   year ;    its    different    sessions 
being  merely  continuations  of  the  same 
term,  after  recesses.     (Id.) 

6.  Therefore,  but  one  term  fee  for  each 
calendar  year  can  be  allowed  in  any 
cause.    (Id.) 

7.  Where    damages   were   not   claimed 
against  the  defendant  in   the  action, 
but  the  only  relief  asked  and  obtained 
was    an  injunction    permanently    re- 
straining the  publication  by  the  defen- 
dant of  the  plaintiff's  drama  : 

Held,  not  a  case  for  an  extra  allowance  of 
costs. 


COURT  OP  A  JUSTICE  OF  THE 
PEACE. 

1.  On  a  trial  upon  a  reference  from  a 
county  court,  upon  appeal  from  a 
justice  of  the  peace,  the  action  being 
trespass  for  removing  gates  and  rocks 
from  a  ditch,  through  which  water  ran 
from  the  plaintiff's  dam,  and  the  an- 
swer a  general  denial,  with  no  claim 
that  title  to  real  estate  would  come  in 
question,  the  plaintiff,  to  show  posses- 
sion, provided  his  user  of  the  ditch  by 
the  water  passing  from  his  dam : 

Held,  that  the  defendant  might  show  by 
cross-examination  of  the  plaintiff's 
witnesses  that  the  ditch  ran  through 
land  in  his  (defendant's)  occupation, 
and  thereupon  a  presumption  arose 
that  the  general  possession  of  the  land 
embraced  the  ditch ;  that  the  plaintiff 
could  not  rebut  this  presumption  only 
by  showing  his  title  to  the  easement 


or  soil,  and  that  the  action  was.  there- 
fore, properly  dismissed  as  raising  a 
disputed  question  of  title  to  land  upon 
the  plaintiff's  own  showing.  (O ' Don- 
ne.ll  agt.  Brown,  3  Lansing,  474.) 

See  JUDGMENT  AND  EXECUTION.  ( Id) 


COVENANTS  AND  WARRANTY. 

See  ELECTION.     (44  N.  Y.) 

VENDOR  AND  PURCHASER.    (Id.) 

1.  A   covenant   by  the  owner  of    land 
not  to  permit  a  grist  mill  to  be  erected 
thereon,  is  not  a  covenant    running 

,  with  the  land,  charging  an  unnamed 
assignee.  It  is  a  personal  contract, 
binding  only  the  covenantors,  and  their 
personal  representatives.  An  action 
will  lie  against  no  one  but  the  coven- 
antor fora  breach  of  this  covenant; 
and  a  subsequent  grantee  of  the  lands 
will  not  be  liable  upon  it.  (Harsha 
&gl.Reid,  45^.^,415.) 

2.  Where  personal  property  is  sold  with 
an  express  or  implied  warranty  of  title, 
the  rule  is  the  same  as  to  eviction  as 
upon  a  covenant  for  quiet  enjoyment 
in  deeds  of  real  estate.    A  party,  how- 
ever,   holding  under  a  covenant    for 
quiet  enjoyment,  when  evicted,   may 
maintaia  an  action  againathis  immedi- 
ate vendor,  or  may,  at  his  election, 
proceed  against  a  remote  grantor  wh» 
has  conveyed  the  land    with   similar 
covenants.     In   the   case  of   personal 
property,  the  vendee  can   only  resort 
to  his   immediate   vendor ;  there  is  no- 
privity  of  contract  between  the   last 
vendee  and  a  remote  vendor.     (Bord- 
wellagt.  Collie,  45  N.  T.,  494.) 

3.  A  factorv  and  machinery  for  distilling 
parafine  oil  is  not  a  "  distillery,"  with- 
in the  meaning  of  a  covenant  against 
the  erection  or  maintainance  of  a  dis- 
tillery.    (Atlantic  Dock  Company  agt. 
Idbbjj,  45  N.  F.,499.) 

4.  A  limited   and   specific  grant  of  the- 
right  to  dig    and   stone   up  a  certain 
spring,  and  conduct  the   water  there- 
from through  the  grantor's  land,  by  a 
specified  pipe,  to  the  grantee's  house, 
with  covenant  of  warranty,  does  not 
render  the  entire   premises" servient  to- 
the  easement ;  and  the   grantor  may 
lawfully    sink    another     spring,    but 
twenty-seven  feet    distant,    although 
the  effect  is  to  render  the  first  one  use- 
less.    (Bliss  agt.   Greeley,   45  N.  Y., 
671.) 

5.  If  a  tenant,  having  the   right  to  re 
move  fixtures  created  by  him   on  the 
demised  premises,  accepts  a  new  lease 
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of  each  premises,  including  the  build- 
ings, without  reservation  or  mention 
of  any  claim  to  the  buildings  and 
enters"  upon  a  new  term  thereunder, 
the  right,  of  removal  is  lost,  notwith- 
standing his  actual  possession  has  been 
continuous.  (Loughram  agt.  Ross,  45 
N.  Y.,  792.) 

6.  The  subsequent  removal  of  such  erec- 
tion by  the  tenant,  before  expiration  of 
the  second  term,  being  without  legal 
right,  is  not  a  breach  of  covenants  of 
seizin  and  for  quiet  enjoyment  in  a 
deed  by  the  landlord.  (Id.) 

See  CONSTRUCTION.     (45  N".  Y.) 


CRIMINAL  LAW. 

1.  Upon  the  return  of  a  writ  of  error  to 
the  Over  and  Terminer,  the   supreme 
court  has  no  power  to  order  the  cause 
to  be  heard  on  the   reporter's  minutes 
taken  upon  the   trial,  against  the  ob- 
jections of  the   prisoner,  although   no 
bill  of  exceptions  had  been  made  or  re- 
turned.     (Mesncr  agt.  The  People.  45 
Jf.  Y.,  1.) 

2.  Upon  the  trial  of  the  prisoner  for  the 
murder  of  his  wife,  a  witness  for  the 
people,  who  had  heard  cries  proceed- 
ing from  the  house  of  the  piisoner  in 
the    nijcht  preceding   her  death,   was 
permitted  to  testify  what  these  cries 
indicated,    whether    the    person   was 
crying  from  joy  or  grief: 

Held,  error  ;  and  that  the  question  called 
for  the  conjecture  of  the  witness  as  to 
the  cause  of  the  cries,  and  not  for  a 
description  of  them.  (Id.) 

3.  Statements    made    by   the   deceased 
shortly  preceding  her  death,  in  the  ab- 
sence of  the  prisoner,    are   not  admis- 
sib'e  in  evidence  against  him.     (Id.) 

4.  Where  the  record  failed  to  show  that 
the  prisoner  was   asked  by  the  court, 
after  the  verdict  was  rendered  and  be- 
fore judgment  was  pronounced  there 
on,  what  he  had  to  say  why  judgment 
should  not  be  pronounced  against  him, 
or  that  any  opportunity  was  given  him 
by  the  court   at   this  stage  of  the  pro- 
ceedings for  that  purpose  : 

Held,  that  this  omission  was  error,  for 
which  there  must  be  a  new  trial. 
(Id.) 

5.  In  indictments   for  arson,  the  owner- 
ship of  the   property  to  which  lire   is 
set.  must  be  correctly  averred,    and   a 
variance   between  the  indictment  and 
the  proof  in  thdt  respect  ie  fatal.     (Mc- 
Gary  agt.  The  Ptuple,  45  JT.  Y.,  153.) 


6.  A  corporation  existing  under  the  laws 
of  this  State  cannot,  in  criminal  indict- 
ments or  other  leiral  proceedings,   be 
properly  designated    by   two   names. 
(Id.) 

7.  Accordingly,  an  indictment  for  arson- 
charging  fhe  building  fired  to  have  be- 
longed  to  the   "  Phoenix   Mills   Com- 
pany," and  it  appearing  on  the  trial 
that  the  true  corporate   name   of  the 
company   owning    the    building  was 
"  The  Phoenix  Mills  of  Seneca  Falls  : 

Held,  fatally  defective,  and  further  by 
CnuKCH,"Ch.  J., ALLEN  and  RAPALLO, 
JJ.  (GROVER,  PECKHAM  and  FOLGER,. 
JJ.,  contra)  that  proof  that  the  com- 
pany was  generally  known  in  the 
community  by  the  name  used  in  the 
indictment  did  not  obviate  the  defect. 
(Id.) 

8.  The  prisoner  was  indicted  under  the 
statute  (2   R.    S.,   667,  $  4)  making  it 
felony  to  set  fire  to  or  burn  any  build- 
ing erected  for   the   manufacturiug  of 
cotton  or  woolen   goods,  or  both.     It 
was    proved   upon  the  trial   that  the 
whole  frame  of  the  structure  fired,  de- 
signed for  a  factory,  was  not  up  at  the 
time ;  that  the   part  which    had  been, 
raised  was  not  entirely  inclosed,  the 
floors  were  not  laid,    the  stairs  were 
not   up,  and   no  part  of  the   building 
ready  for  occupation,  or  substantially 
ready  for  the  reception  of  the  machin- 
ery : 

Held,  that  tins  was  not  a  building  "  erec- 
ted" within  the  meaning  of  the  sta- 
tute, and  there  could  be  no  conviction 
of  the  prisoner  under  the  indictment. 
(Id.) 

9.  If  a  homicide  is  committed  by  one  of 
several  persons,  in  the  prosecution  of 
an    unlawful  purpose  or   common  de- 
sign, in  which  the  parties  have  united, 
and   to  effect  which  they  have  assem- 
bled, all   are  liable  to  answer  crimin- 
ally for  the  act;  and  if  such  homicide 
committed  within  the  common  purpose 
is  murder,  all    are   guilty  of   murder. 
(Ruloff  agt.  The  People, 45  N.  F.,213.) 

10.  It  is  not  necessary  that  the  common 
guilty  purpose  or  resisting  to  the  death 
any  person  who  should  endeavor  to- 
apprehend     them,     must    have    been 
formed  when  the  parties  went  out  with 
the    common    design    of    committing 
larceny,  to  render  all   principals  in  a 
murder   bv  one   of  them,  perpetrated 
while  making  such  resistance.     (Id.) 

11.  One  who  is  opposing  and  endeavor- 
ing to  prevent  the  consummation  of  a 
felony  by  others  may  properly  use  all 
necessary  force   for  that  purpose,  and 
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resist  all  attempts  to  inflict  bodily 
injury  upon  himself,  and  may  lawfully 
detain  the  felons  and  hand  them  over 
to  the  officers  of  the  law.  Although 
the  use  of  wanton  violence  and  the  m- 
fliction  of  unnecessary  injury  to  the 
person  of  the  criminals  is  not  permit- 
ted, yet  the  law  will  not  be  astute  in 
searching  for  such  line  of  demarcation 
in  this  respect  as  will  take  the  innocent 
citizen,  whose  property  and  person 
are  in  danger,  from  its  protection,  and 
place  his  life  at  the  mercy  of  the  felon. 
(Id.) 

12.  Upon  a  criminal  trial,  the  presiding 
judge  has   no  right,    in  charging  the 
jury,  to  allude  to    the  fact  that  the 
prisoner  has  not   availed   himself   of 
the    statutory   privilege    of    being   a 
•witness  in  his  own  behalf;  but  where 
Buch    allusion    is    made,    and    subse- 
quently,   upon     his    attention    being 
called  to  it,  he  states  to  the  jury  that 
there     was    no    law    requiring    the 
prisoner  to  be  sworn,    and  no  infer- 
ence to  be  drawn  against  him  from  the 
fact  of  his  not  being  sworn:, 

Held,  that  tnis  cured  the  error.    (Id.) 

13.  Upon  a  criminal  trial,  photographic 
likeness,  taken  after  death,  of  persons 
whom  it  is  material  to  identify,  may 
be  exhibited  to  witnesses  acquainted 
•with  such  persona  in  life,  as   aids  in 
the  identification.   (Id.) 

14.  The  prisoner  was  indicted,  as  acces- 
sory before  the  fact,    to   burglary  in 
the  first  degree,  charged  to  have  been 
committed  by  several  principals  ;  only 
one  of  whom   had  been  convicted  at 
the  time  of  the  prisoner  s  trial : 

Held,  that  in  such  a  case,  the  accessory 
must  be  tried  and  convicted  as  acces- 
sory to  the  convicted  principal  only  ; 
in  the  same  manner  as  if  the  convicted 
principal  only  was  named  in  the  indict- 
ment. (Starin  agt.  The  People,  45 
N.  Y.,  333.) 

15.  If  a  court,  in  a  criminal  case,  enter- 
tains  and    decides    a    material  legal 
question,  fundamental  in  its  character, 
the  decision  of  which  is  excepted  to 
before  impanneliug  the  jury,  and  the 
parties    act   upon    it,    such    decision 
should   be  deemed  incorporated   into 
the   proceedings  on    the  trial;    or,  in 
other  words,  a  part  of  the  trial  itself. 
In  such  a  case,  where  an  objection  is 
taken  at  the  time,  it  is  unnecessary  to 
renew  the  objection  afterward.     (Ib.) 

16.  In  an  indictment  for  perjury  at  an 
election,  a  general  averment  of  j  urisdic- 
tion  in  the  board  of  inspectors  to  ad- 


minister the  oath  is  sufficient,  without 
stating  in  detail  the  names,  or  the 
number,  of  the  inspectors  who  con- 
stituted the  board.  (Burns  agt.  The 
People,  59  Barb.,  531.) 

17.  It  is  not  a  valid  objection  to  such  an 
indictment  that  it  does  not  state  that 
the  inspsctors  of  election  in  the  wan' 
before  which  board  the  alleged  perjury 
was  committed,  were  acting  for  such 
ward.    (Id.) 

18.  Nor  is  it  a  valid  objection  that  the 
indictment  does  not  show  the  manner 
and  form  in  which  the  oath  was  ad- 
ministered, viz.,  that  the  defendant  was 
sworn  to  tell  the  truth,  or  to  truly  an- 
swer such  Questions  as  shall  be  put  to 
him  by  said  board,  touching  his  right 
to  vote.    If  it  avers  that  the  defendant 
was   "duly  sworn,  and  did  take  his 
corporal  oath,"    means  that    he   was 
sworn  according  to  the  law  applicable 
to  such  a  case  ;  and  embraces  all  that 
is  required  in  the  statute.     (Id.) 

18.  Neither  is  it  a  valid  objection  to  the 
indictment  that  it  does  not  show  upon 
its   face   that  the    path    required    by 
statute   was  administered  to  the  de- 
fendant ;  if  it  avers  that  he  was  duly 
sworn  and  took  his  corporal  oath  be- 
fore the  board,    and  that    he    falsely 
swore  that  he  had  not  voted.  (Id.) 

19.  The  averment  that  a  general  election 
•was    held,  at,  &c.,    pursuant    to   the 
laws  and  constitution  of  the  state,  be- 
fore a  board  of  inspectors  legally  con- 
stituted and  authorized  according    to 
law,   is   sufficient,   in  respect   to    the 
place,  without  stating  that  the  place 
mentioned  in  the  indictment  had  beeu. 
legally  appointed.  (Id.) 

20.  The  rule  is  that  assignments  of  per- 
jury must  be  made  by   special  aver- 
ment negativing  the  oath.    A  general 
allegation  that  the   defendant  swore 
falsely  is  not  enough.   (Id.) 

21.  Where  the  false  oath  alleged  was 
that  the  prisoner  had  sworn  that  he 
had  not  voted  at  the  election,  and  the 
assignment  ot  the  perjury  was  that  he 
had  voted  previously  at  said  election, 
at  the  4ch  ward,  ''  at  the  house  of  T. 
L.  W.  in  said  ward,"  without  stating 
that  he  voted  before  a  board  of  officers 
duly    constituted  and   authorized    ac- 
cording to   law,  or  that   any   lawful 
election  bad  been  appointed  : 

Held,  that  the  assignment  was  too  gen- 
eral and  uncertain,  and  was  not  ex- 
plicit enough  to  support  itself  or  to 
show  that  the  defendant  committed  the 
crime,  (hi.) 

22.  In  the  absence  of  any  averment  to 
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that  effect,  it  will  not  be  inferred  that 
the  election  was  lawfully  held  at  the 
place  named.  (Id.) 

23.  Such  a  defect  is  a  substantial  one, 
and  not  merely  formal ;  and  is  not  ob- 
viated by  statute  of  jeofails.  (Id.) 

See  JURORS.    (3  Lansing.) 
CREDITORS  OF  MORTGAGOR. 

See  ASSIGNEE  OF  MORTGAGE    (3  Lans- 
ing.) 

CROSS-EXAMINATION . 

See  WITNESS.   (3  Lansing.) 

CUSTOM. 
See  NOTARY.     (3  Lansing.) 

D. 

DAMAGES. 

See  MEASURE  OF  DAMAGES.    (44  2V.  T.) 

1.  Where  the  defendant,  the  owner  of  a 
flax-mill  upon  a  natural  stream,  per- 
mitted flax  shives  to  float  down  the 
current,  and  they  accumulated  a  de- 
posit in,  and  impaired  the  use  of,  the 
plaintiff 's  mill-pond : 

Held,  that  the  expense  of  removing  the 
deposit  was  a  direct  consequence  of 
the  injury  caused,  and  that  the  plain- 
tiff could  recover  the  same  in  an  ac- 
tion against  the  defendant,  although 
the  deposit  had  uot  been  removed  : 

Held,  further,  that  it  was  not  a  reason- 
able or  an  ordinary  use  of  the  defend- 
ant's water  privilege  to  allow  the 
uliives  to  pass  down  the  stream  ;  and 
that  he  was  liable  to  the  plaintiff,  even 
if  the  latter  might  have  remedied  the 
evil  by  a  different  construction  of  his 
dam  ;  and  that  the  plaintiff  was  entitled 
to  such  remuneration  as  would  restore 
his  privileges  to  their  former  condition. 
(O'Riley  agt.  McChcsney,3  Lansing, 
278.) 

See  NEGLIGENCE.  (Id.) 

DAYS  OF  GRACE. 

See  BILLS  OF    EXCHANGE  AND  PROM- 
ISSORY NOTES.  (3  Lansing.) 

DEBTOR  AND  CREDITOR. 

1.  Creditors  have  a  right  to  all  the  pro- 


perty of  the  debtor,  (not  exempt  from 
levy  and  sale  on  execution),  and  every 
transfer  or  contrivance  for  the  purpose 
of  preventing  them  from  obtaining 
payment  of  their  debts  are  illegal.  (Ful- 
lerton  agt.  Vail,  ante,  294. ) 

2.  Although  the  grantee  pays  full  value,  if 
the  conveyance  is  made  with  intent  to 
defraud  tfie  creditors,  and  the  grantee 
has  notice  of  such  intent,  the  convey 
ance  is  void  as  against  the  creditors  of 
the  grantor  who  may  subsequently  ob- 
tain judgments.   (Id.) 

3.  If,  before  the  judgment  is  obtained 
the   land  be   conveyed  to  a  bonafide 
purchaser  the  land  is  not  subject  to  the 
lien  of  the  judgment,  but  in  equity  the 
creditor's  lieu  attaches  to  the  fund  or 
proceeds  received   by    the  fraudulent 
grantee.    (Id.) 

4.  If  the  conveyance  is  in  fact  made  io 
trust  for  the"  grantor  and  to  keep  tht 
property  out  of  the  reach  of  his  credit- 
ors, or  to  enable  him  to  make  a  subse- 
quent disposition  of  it  to  such  of  his 
creditors  as  he  should  thereafter  pre- 
fer or  select,  then  the   conveyance  is 
fraudulent  and  void  as  against  the  then 
existing  creditors.     (Id.) 

5.  Where  payments   are  made  towards 
the   purchase  price  by  the  fraudulent 
grantee,  they  will  not  be   allowed  to 
defeat  a  recovery  of  the  value  of  the 
property  from   him,  or  to  reduce   the 
amount  of  such  recovery,  and  the  rule 
is  the  same  whether  the  consideration 
is  paid  at  the  time  of  the  conveyance 
or  by  subsequent  instalments.     (Id.) 

6.  In  this  case,  the  jury  found  the  inter" 
est  of  the  grantor  over  and   above  the 
mortgage    and    dower,    to    be   worth 
$1,235,  and  although  the  grantee  pur- 
chased that  interest  for  $1,000,   which 
was  subsequently  paid  to  the  grantor, 
yet,   the  fraudulent  grantee  was  held 
for    what    he  subsequently   received 
for  the  property  over  and  above  such 
incumbruuces.     (Id.) 

7.  Where  the  grantor  is  a  witness  and  on 
direct    examination     gives     evidence 
tending  to  sustain  the  bona  fides  of  a 
deed,  he  may  contradict  it  by  showing 
that  he  has  made  statements  to  other 
parties,  inconsistent    with    his  direct 
testimony,  where  his  attention   on  a 
cross-examination  has  been  previously 
called   to  such  statements,  and  he  de- 
nies the  same.    (Id.) 

See  INSOLVENT  DEBTOR.    (44  N.  T.) 
JOINT  DEBTORS.    (Id.) 
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DECLARATIONS    OF    ASSIGNOR. 
See  EVIDENCE.     (3  Lansing.) 

DEED. 

1.  It  is  now  too  late  to  controvert  the 
proposition  that  a  deed  absolute  upon  its 

face  may,  in  equity,  be  shown  by  parol 
or  other  extrinsic  evidence,  to  have  been 
intended  as  a  mortgage ;  and  Iraud  or 
mistake  in  the  preparation,  or  as  to 
the  form  of  the  instrument,  is  not  an 
essential  element  in  an  action  for 
relief,  and  to  give  effect  to  the  intention 
of  the  parties.  The  courts  of  this 
"  state  are  fully  committed  to  this  doc- 
trine. (Horn  agt.  Keteltas,  ante,  138.) 

2.  Such  a  case  is  distingnishable  between 
the  case  of  a  mortgage  and  a  trust; 
and  has    been   decided   that  while  a 
deed  absolute  in  terms,  could  be  shown 
to  be  a  mortgage,  a  trust   in  favor  of 
the  grantor  could  not  be  established  by 
parol.    (Id.) 

3.  And  the  rule  does  not  conflict  with 
that  other  rule    which    forbids    that, 
a  deed  or  other    written   instrument 
shall  not  be  contradicted  or  varied  by 
parol  evidence.     (Id.) 

4.  In  1859,  the  plaintiff  applied  to  the  de- 
fendant for  a  loan  of  $10,000  upon  the 
security  of  certain  real  estate  in  Brook- 
lyn, estimated  then  to  be  worth  $20,000, 
and    afrer  some   negotiation  the  sum 
of  $10,000  was  advanced  to  the  plain- 
tiff upon  the  delivery  of  an  absolute 
deed  —  the  defendant,    by  an  agree- 
ment executed  and  delivered  simulta- 
neously  with    the  deed,     butbearing 
date  a  day  or  two  later,  covenanting 
to  sell  ana  convey  the  same  property 
to  a  third  person,  who  was  acting  as 
agent  or  attorney  for  the  plaintiff — 
upon  the  payment  by_  him  within  one 

.  year  of  $12,500,  and  interest  thereon, 
together  with  all  taxes  and  assess- 
ments, upon  the  premises  which  the 
defendants  should  have  paid : 

Held,  that  the  fact  being  established  by 
competent  evidence  that  the  money 
advanced  as  a  loan,  and  not  in  the 
purchase  of  the  lands,  the  relation  of 
debtor  and  creditor  was  established  ; 
and  that  relation  being  established, 
it  necessarily  followed,  that  the  con- 
veyance in  connection  with  the 
agreement  to  re-convey,  was  intended 
by  the  parties  as,  and  was,  a  security 
for  the  debt,  and  the  maxim  "once  a 
mortgage,  always  a  mortgage"  secured 
the  debtor  a  right  of  redemption,  until 
his  equity  was  foreclosed  by  the  judg- 
ment of  a  court  of  competent  jurisdic- 


tion ;  although  there  was  no  agree 
ment  in  the  defeasance  for  the  pay- 
ment, of  the  debt.  (Id.) 

5.  A  deed,  showing  upon  its  face  that  it 
is  an  assignment    made  by  an    insol- 
vent   in    proceedings,   to    obtain    his 
discharge  under  the  statute  concerning 

*  voluntary  assignments,  is  insufficient 
to  support  an  action  of  ejectment  by 
the  assignee,  unless  accompanied  by 
proof  of  the  proceedings  and  as- 
signee's oath,  as  required  by  statute. 
Rockwell  agt.  Brown,  ant?.,  226.) 

6.  A  conveyance  of  real  estate  by  deed 
from  a  husband  to  his  wife,  intended 
as   a  gift  in  presenti.  though  void  at 
law,  niay  be  sustained  and  enforced  in 
equity.     (Hunt  agt.  Johnson.  44  N.Y., 

7.  The  relation  of  husband  to  wife,  and 
his  duty  to- provide  for  her  an  assured 
and   comfortable  support,  are  a  meri- 
torious consideration,  which   will  up- 
hold such   a   gift,  except  as   against, 
creditors.     (Id.) 

8.  The    words,    "  I    hereby    give,    be- 
queath, transfer,  and   set  over   to  my 
wife,"    certain    lands,    "  and     hereby 
bind  myself  legally  to  execute  to   my 
said  wife  a  good   and  sufficient  deed  " 
theieof,  express  an  executed  contract, 
and  are  sufficient  to  constitute  a  grant. 
(Id.) 

See  LEASE.     (44  N.  Y.) 

PARTNERSHIP  AND  PARTNERS.  (Id.) 
ACKNOWLEDGMENT.     (45  N.  Y.) 
CONSTRUCTION.     (Id.) 
COVENANT.    (Id.)  ' 

10.  M.  and  wife,  being  the  owners  of  a 
piece  of  land,  laid  out  the  same  into 
village  lots,  and  made  and  filed  a  map 
thereof,    which    embraced    an    alley, 
designated  thereon  as   "  South  alley." 
They  subsequently  conveyed  three  of 
such  lots  by  their  numbers  as  described 
on  such  map,  to  the  plaintiff,  by  deeds 
bounding  such  lots    '•'•along  the  north 
line  of  South  alley,"  and  described  them 
as  lots  known  and  distinguished  on  a 
mapot  village  lots  owned  by  the  grant- 
ors, by  the  numbers  mentioned  in  the 
deeds,  with  the  appurtenances : 

Held,  that  neither  the  grantors,  nor 
those  deriving  title  from  them,  to  the 
land  described  as  an  alley,  could  in- 
close it,  and  exclude  the  plaintiff,  and 
his  heirs  and  assigns,  from  using  the 
alley  as  a  way.  (Cox  agt.  James,  59 
Barb.,  145.;  ' 

11.  Held,  also,  that  the  reference,  in  the 
conveyance,  to  the  map  on  which  the 
lots  conveyed  were  described,   intro- 
duced the    map  into  the  deeds,  and 
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the  grantees  were  entitled  to  the  use 
of  the  alley,  aioug  which  their  lots 
were  described  as  lying,  us  appurtenant 
to  the  grants.  (Id.) 

12.  One  equal  third  part  of  certain  prem- 
ises was  conveyed  to  the  plaintiff,  by 
the  then  owner,  at  the  request  of  S., 
who  paid  the  consideration,  and  who 
requested  the  plaintiff  to  take  the  title 
to  himself,  and  hold  the   premises  for 
her.    Nothing  was  said  about  the  form 
of    the    deed.      S.    was    not    present 
when  it  was  made,   but  she  directed 
that  the  land  should  be  deeded  to  the 
plaintiff,  for  her  benefit,  and  supposed 
it  had  been  so  deeded  : 

Held,  that  the  case  was  clearly  within 
the  section  of  the  statute  relative  to  a 
grant  made  to  one  person  for  a  valuable 
consideration  paid  by  another,  (I  B. 
S..  728,  §  51 ;)  and  that  no  use  or  trust 
whatever  resulted- or  existed  in  favor 
of  S.,  but  as  to  her,  the  whole  title 
vested  absolutely  in  the  grantee  ('the 
plaintiff).  (Brown  agt.  Cherry,  59  Barb., 
628J 

13.  Held,   also,    that    inasmuch    as    the 
plaintiff  was  to  take  title  to   himself, 
and   hold   it  for  her,  manifestly  as  a 
naked  or  secret  trust,  the  presumption 
was,  in  the  absence  of  evidence  and 
finding  of  fact  to  the  contrary,  that  the 
•conveyance  was  made  with  the  under- 
standing of  all  the  parties  to  the  trans- 
action.    That  in  this  respect,  the  case 
differed  from   that  of  Lounsbury  agt. 
Purdy,  (18  N.  r.,515).     (Id.)     ' 

14.  Held,  further,  that  even  if  it  could  be 
found,  from  evidence,  that  S.  did  not 
understand  that  the  conveyance  to  the 
plaintift  was  to  be  made  absolute  in  its 
terms,  or  consent  that  it  should  be  so 
made,  her  interest  would  be  but  an  im- 
plied   or    resulting    trust,    and    could 
not  be  alleged  or  established,  to  defeat 
or    prejudice    a    mortgage    upon    the 
premises,  executed  by  the  plaintiff  for 
a  valuable  consideration ;    unless  the 
mortgagee    had    notice   of    the    trust, 
either  at  the  time,  or  before,  the  ex- 
ecution and  delivery  of  the  mortgage. 
(Id.) 

See  POWER  IN  TRUST.    (Id.) 

•f5.  The  presumption  that  a  deed,  duly 
executed  and  acknowledged  was  de- 
livered on  the  day  of  its  date  is  con- 
trolled by  a  presumption  that  it  re- 
mained in  the  grantor's  possession  until 
the  time  at  which  the  stamps  thereon 
purport  to  have  been  canceled  by  him. 
/  Van  Rensselaer  agt.  Vickory,  3  Lans- 
ing, 57.) 


16.  Accordingly,  where  the  date  written 
upon  the  revenue  stamp  is  latter  than 
that  of  the  deed,  it  will  be  presumed 
that  the  delivery  was  made  at  the 
time  of  the  cancellation  of  the  stamp. 
(Id.) 

DEFAULT. 
See  SPECIFIC  PERFORMANCE. 


DEFENDANTS. 

See  CO-DEFENDANTS.    (44  N.  Y.,  .) 
DEFENSE. 

1.  In    an   action  against  the   sheriff    to 
enforce  his   liability  as  bail,  he  cannot 
object  that  the  order  of  arrest  was  im- 
properly granted,  or  that  the  judgment 
or  execution  is  irregular.     (Bensel  agt. 
Lynch,  44  N.  T.,  162.) 

2.  Nor  will  the  sheriff    be   allowed   to 
prove  the  debtor's  insolvency  in  miti- 
gation of  damages.     (Id.) 

3.  The  defendant  attached   property  in 
an    action   against  K.     The   plaintiff, 
claiming  to  own  it,  brought  replevin, 
but  the  defendant  retained   possession 
by  giving   an  undertaking,  and  after- 
ward, by   authority   of   an    order  of 
court,  sold  a  portion  as  perishable.   K. 
assigned  to  the  plaintiff  his  interest  in 
the   avails  of  this   sale.     The  attach- 
ment was  subsequently  vacated  upon 
K.'s  application,  but  possession  of  the 
property  -,vas  not  given  up  by  the  de- 
fendant.   The  plaintift  made  a  demand 
for  the  money  realized  from  the  sale, 
and  upon  refusal,  commenced  this  ac- 
tion,  claiming   under  the  assignment 
from   K.    The  defendant   pleaded  the 
pendency  of  the  replevin  suit: 

Held,  no  bar  to  the  present  action.  The 
recovery  here  wonld  show  that  the 
property  sold  belonged  to  K.,  and 
would  be  available  as  a  defense  to  the 
first  action  to  that  extent.  (  Witty  aet. 
Campbell,  44  N.  Y.,  410.) 

4.  Held,  further,  that  the  defendant  was 
not  estopped  from   denying  that  the 
property  belonged  to  K.'by  having  at-       » 
tached  it  as  his,  for  the  order  of  attach- 
ment has   been   vacated,  and  he  was 
not  bound  to  return  it  to  K.  unless  K. 
had  some  title  or  interest.      Such  re- 
turn  would  be   no  defense  in  the  re- 
plevin suit.     (Id.) 

5.  A  request  made  by  sureties  to  a  cred- 
itor, to  enforce   securities   held  by  the 
latter  from  their  principal,  to  the  end 
that  they  may  be  discharged  by  satis- 
faction of  the  debt,  does  not  'impose 
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upon  the  creditor  an  absolute  duty  to 
enforce  such  securities  without  delay. 
It  is  only  necessary  that  the  creditor 
act  in  good  faith  and  be  free  from  gross 
neglect.  (The  Black  River  Bank  agt. 
Page,  44  N.  Y.,  453.) 

6.  If  the  creditor  unreasonably  delays, 
or  acts  in  bad  faith,  or  is  grossly  negli- 
gent, whereby  the  value  of  the  securi- 
ties_  is  impaired,  the  loss  thus  occasion- 
ed is  a  defense,  to  that  extent,  avail- 
able to  the  sureties ;   but  mere  delay 
will    not    suffice   to    discharge    them. 

See  ESTOPPEL.     (44  N~.  Y.) 

PLEADING.    (Id.) 

USURY.    (Id.} 
Bee  PRACTICE.  (59  Barl.) 

7.  It    is    questionable    whether   an  ex- 
tension of  the  time  of  payment  of  a 
note,  with   consent    of   the    indorser, 
which  is  founded  upon  an  unfulfilled 
promise,    of   the    maker,    to    pay  an 
usurious    premium    therefor,   can   be 
made   available    to   the   iudorser  as  a 
defense  in  an  action  against  him  on  a 
note.   (Fernan  agt.  Doubleday,  3  Lans- 
ing, 216.) 

8.  Where   the  indorser  provided,   as  a 
defense  to  an  action  against  him  on  a 
note,  that  the  payee  had  extended  the 
time  for  payment  without  his  consent, 
and  that  the  consideration  for  the  ex- 
tension  was    an   unfulfilled     promise 
made  by  the  maker  to  pay  an  usurious 
premium  therefor : 

Held,  that  the  plaintiff  (the  holder  of  the 
note)  might  avail  herself,  in  defense, 
of  the  fact  that  the  extension  was 
based  upon  no  valid  consideration. 
(Id.) 

See  EJECTMENT.  (Id.) 
EVIDENCE.    (Id.) 
ONUS  PROBANDI.    (Id.) 
PLEADING.    (Id.) 

DELIVERY. 

1.  Delivery  of  a  bill  of  lading,  with  in- 
tent to  pass  the  title,  has  that  effect, 
although  the  bill  is  drawn  to  order 
and  is  not  indorsed.  ( The  City  Sank 
agt.  Rome,  W.  and  O.  R.  R.  Co..  44 
If.  Y.,  136.) 

5J.  G.  shipped  wheat  as  owner  and  con- 
signee, to  his  own  order,  and  received 
from  the  masters  of  the  vessels  bills  of 
lading.  He  delivered  these  bills  to 
the  plaintiff  as  security  for  moneys  ad- 
vanced on  his  own  drafts,  drawn  upon 
E.,  indorsing  the  several  bills,  ''deliver 
to  E.  on  payment  of  the  accompanying 


draft."  E.  refused  to  accept  the  drafts- 
and  they  were  protested.  When  the- 
wheat  was  shipped,  G.,  delivered  to- 
the  masters  duplicates  of  the  bills  of 
lading,  except  that  they  were  signed 
by  G.,  and  not  by  the  master,  and 
these  were  delivered,  with  the  wheat, 
to  the  defendant  at  its  warehouse  G., 
through  his  agents,  who  had  know- 
ledge of  the  dishonor  of  the  drafts,  sold 
all  of  the  grain  to  different  purchasers, 
who  paid  value  therefor.  A  portion 
was  delivered  to  these  purchasers, 
when  the  plaintiff'  demanded  of  the 
defendant  the  balance  remaining1  in  its 
warehouse,  and  delivery  thereof  was 
refused : 

Held,  that  the  title  to  the  wheat  was  in 
the  plaintiff,  and  he  could  maintain  re- 
plevin therefor. 

3.  To  constitute  a  sufficient  delivery, 
under  an  oral  agreement  for  the  sale  of 
personal  property,  to  take  the  contract 
out  of  the  statute  of  frauds,  the  pro- 
perty must  be  placed  within  the  con- 
trol and  under  the  exclusive  dominion 
of  the  buyer.  (Marsh  agt.  Rouse,  44 
N.  Y.,  643.) 

4  Where  the  vendor  has  an  agreement 
for  the  purchase  of  the  goods  with  a 
third  person,  and  the  latter  having  ex- 
pressed his  readiness  to  deliver  them, 
the  vendor  informs  him  that  the  pur- 
chaser will  give  him  instructions  as  to> 
shipment,  and  the  purchaser  immedi- 
ately does  so,  all  three  being  there 
present,  but  sucii  instructions  are  not 
actually  followed  by  such  third  person 
so  as  to  release  his  lien  for  the  pur- 
chase-price, there  is  no  such  delivery 
and  acceptance  as  will  bind  the  pur- 
chaser. (Id.) 

5.  To  take  a  contract  for  the  sale  of  per- 
sonal  property  out  of  the  statute  of 
frauds,  by  delivery,  the   buyer  must 
both  accept  and  receive  the  property, 
although  it  is  not  necessary  that  tfie 
accepting  and  receiving  occur  at  the 
same  time.     (Cross  agt.  O'Donnell,  44 
N.  Y.,  661.) 

6.  After  acceptance  of  goods,  delivery  by 
the  vendor  to  a  carrier  designated  by 
the  purchaser  will  answer  the  require- 
ments   of    the    statute.      The    carrier 
designated  by  the  purchaser  can  bind 
him,  as  his  agent,  by  receiving.     (Id.) 

See  VENDOR    AND    PURCHASER.      (44 

N.  Y.) 
See  DEED.    (3  Lansing.) 

DEMURRER. 

See  PLEADING.     (44  2V.  Y.) 
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HUSBAND  AND  WIFE.    (45  JV.  T.) 
PRACTICE.    (Id) 
COUNTER-CLAIM    (3  Lansing.) 
COUNTY  TREASURER.    (Id.} 
PLEADING.    (Id.) 

DEPOT. 

See  COMMON  CARRIERS.    (45  N,  Y.) 

DEPOSITS. 

See  BANKS  AND  BANKING.  (59  Barb.) 
DEVISE  AND  BEQUEST. 

1.  A  devise  "  subject  to  the  snppoat  and 
mamtainance  "  ot  a  third  person,  does 
not  create  such  a  trust  that  equity  will 
refuse  specific  performance  of  the  de- 
visee's contract  to  convey  as  involving 
a  breach  of  trust.    Title  is  vested  iu 
the  devisee    subject  to    that    encum- 
brance,  and  there   is   no  difficulty   in 
his  conveying  such  title    as    he  has. 
(Downer  agt.  Church,  44  N.  Y.,  647.) 

2.  In  case  of  a  devise  over,  which  for 
any    reason    is    incapable    of   taking 
effect,  and  is  therefore  inoperative,  it 
seems,    that    such     devise    leaves    the 
estate  in   the  first  taker,  the  same  as 
if  the  devise  over   had  not  been   at- 
tempted. (Smiley  agt.  Bailey,  59  Barb., 
80.) 

See  CORPORATIONS.    (3  Lansing.) 
WILL.    (Id.) 

DEVISEES. 

See  EXECUTORS  AND  ADMINISTRATORS. 
(59  Barb.) 

DILIGENCE. 

See  BILLS  OF  EXCHANGE  AND  PROM- 
ISSORY NOTES.    (3  Lansing.) 
COMMON  CARRIER.     (Id.) 
NEGLIGENCE.    (Id.) 

DISCHARGE. 

See  INSOLVENT  DEBTORS.    (44  N.  Y.) 
DISCHARGE     IN     BANKRUPTCY 

1.  A  debt  from  a  factory  for  goods  sold 
by  him  on  commission  is  a  debt  created 
"  in  a  fiduciary  character,"  within  the 
meaning  of  the  bankrupt  act,  (A  33), 
and  is  not  covered  by  the  debtor  s  dis- 
charge in  bankruptcy.  (  Whitaker  agt, 
Chapman,  3  Lansiug,  155.) 


2.  In  re    James    W.   Seymour  (6  Inter. 

Rev.   Record,   61),  approved  and   fol- 
lowed. (Id.) 

YOL.  XLII.  36 


DISCONTINUANCE. 

1.  The  State  Attorney-General  in  an  ac- 
tion by  the  people  against  a  corpora- 
tion, has  power  and  may  in  his  dis- 
cretion discontinue  such  action.  (People 
agt.  Tobacco  Manufacturinq  Co..  ante. 
162.; 

DISCRETION. 
See  PRACTICE.  (59  Barb.) 

DISMISSAL  OF  APPEAL. 

1.  The  practice  of  disposing  of  appeals 
in  this  court,  for  want  of  prosecution, 
is  as  follows:  If  the  appellant  fails  to 
serve  his  case,  or  to  have  it  settled,  or 
filed,  within  the  time  prescribed  by  the 
rules,  the  respondent  should  apply,  on 
notice,  to  the  special  term,  to  have  the 
case  declared  abandoned.  He  should 
then  apply  for  an  order  to  put  the  case 
on  the  general  term  calendar ;  and  on 
an  affidavit  ot  the  non-service  of  the 
appeal  papers,  and  on  notice  to  the 
appellaut  for  the  earliest  motion  day 
ir  term,  move  to  strike  the  cause  from 
the  calendar  and  for  judgment  of 
affirmance.  ( Carraher  agt.  Carragherr 
ante,  458.) 

DISMISSAL  OF  COMPLAINT. 

1.  Under  subdivision  4  of  $  274  of  the 
Code,  the  motion  to  dismiss  the  plain- 
tiff's complaint  for  delay   in  bringing 
the  cause  to  trial,   must  be  denied  if 
the  delay  be  shown  to  be  not  unreason- 
able.    (Perkins  agt.  Butler,  ante,  102.) 

2.  But  if  the  delay  be  shown   to  be  un- 
reasonable the  court  is  not  absolutely 
required  under  this  subdivision,  to  dis- 
miss the  complaint.     (Id.) 

3.  The  court  may,  on  the   motion  to  dis- 
miss, give  the  plaintiff  an  opportunity 
to  biing   the  cause    to   trial   on   sucb 
terms  as  may  be  just,  even  though  the 
delay  may  be  unreasonable,  and  might 
also,   refuse  to  entertain   the  applica- 
tion   altogether  on   the    ground   that 
there  is  no  necessity  for  it,  inasmuch 
as  the  defendant  had  it  in  his  power 
to  bring  the  cause  to  trial  as  soon  as  it 
was  reached,   according  to  the  course 
and  practice  of  the  court.     (Id.) 

4.  Were  it  not  that  by  recent  statutes 
the  sum    of  $15,    is    required    to  ba 
paid  on  placing  a  cause  upon  the  cal- 
endar,  which     outlay     primarily    de- 
volves upon  the   plaintiff,   the   courts 
would    probably    refuse    to   entertain 
special    motions    to    dismiss    for    not 
bringing  to  trial.     (Id). 
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5.  But  it  seems  to  be  proper  in  view  of 
this   required    payment,  to   entertain 
these  motions,  since   it  is  hardly  just 
to  require  the  defendant  to  make  an 
advance  payment — which  the  plaintiff 
ought    to  ma&e — for    the    purpose  of 
getting  an  action  against  him  in  a  situ- 
ation that  the  plaintiff  may  try  it.  (Id.) 

6.  Where  a  receiver  of  an  insurance  com- 
pany is  appointed  pending  an  action  in 
which  the  company  is  plaintiff,  the  re- 
ceiver may  continue  the  action  in  the 
name  of  the  original  party.    (Albany 
City  Int.  agt.  Van  Vranken,  ante,  281.) 

7.  Therefore,   where  such    a    cause    is 
regularly  called  on  the  calendar,  the 
defendant  may   move    and    obtain  a 
regular  order  dismissing  the  complaint 
without    substituting  the  receiver  as 
plaintiff.  (Id.) 

DISSOLUTION  OF  PARTNERSHIP' 

See  PARTNERSAIP  AND  PARTNERS.    (44 
.V.  Y.) 

DIVERSION. 

See  First  National  Bank  agt.  Hall.     (44 
N.Y.,  395.) 

DIVORCE. 

See  HUSBAND  AND  WIFE.    (45  ^T.  Y.) 
DOWER. 

See  PLEADINGS.    (44  N.  Y.) 

1.  A  widow  is  not  entitled  to  dower  out 
of  hinds  held  under  contract  of  pur- 
cnase,  where  the    husband's   interest 
has    been    aliened    during  coverture. 
(Hieks  agt.  Stebbins,  3  Lansing,  39  J 

2.  Where  the  husband  held  a  contract 
for  the  purchase  ot  laud  on  which  he 
paid  the  purchase-money  in  full,  and 
obtained  a  conveyance  to  his  son,  who 
conveyed  to  the  defendant  by   deed 
absolute  in  form,  but  in  fact  upon  trust 
for  purposes  set  forth  in  the  husband's 
will: 

Held,  there  being  nothing  to  impeach  the 
bona  fides  of  the  trust,  that  the  widow 
was  not  entitled  to  dower.  (Id.) 

**.  Where  the  widow  rejects  a  provision 
'made  by  the  will,  in  lieu  of  her  dower, 
bequests  which  are  so  dependent  upon 
her  acceptance  thereof,  that  it  is  im- 
possible on  account  of  the  rejection,  to 
ascertain  the  testators  intention  res 
peeling  them,  are  void.  (Chamberlair 
agt.  Chamberlain,  3  Lansing,  348.) 

4.  Where  the  provisions  of  a  will  exhibi 


a  purpose  of  the  testator  to  make  a 
complete  and  effectual  disposition  of 
his  entire  estate,  and  pecuniary  pro- 
vision in  lieu  of  dower  is  also  made  for 
the  widow,  who  fails  within  a  year 
from  the  death  of  her  husband  to  enter 
on  the  land  to  be  assigned  to  her  for 
dower,  or  commence  proceedings  for 
recovery  or  assignment  thereif  (1  R. 
S.,  742,  $  U),  the  widow  is  not  pre- 
cluded from  declining  to  accept  the 
provision,  and  claiming  her  dower 
right,  if  it  turn  out  that  the  main  dis- 
positions made  by  the  will  must  fail 
for  want  of  legality  (Id.) 

.  In  view  of  the  abolition  of  writs  of 
dower  and  the  substitution  therefor  of 
actions  of  ejectment,  to  be  brought 
after  six  months  from  the  time  the 
widow's  right  accrued,  so  that  her  ac- 
tion at  law  is  limited  to  the  last  six 
months  of  the  year  succeeding  her  hus- 
band's death,  the  statute  (1  R.  S.,  742, 
$  14),  is  harsh  in  its  terms,  and  is  to  be 
most  liberally  construed  in  favor  of  the 
widow.  (Id.) 

6.  An   action  in  equity  to  set   aside   a 
written  election,  in  which  the  widow 
rejects  the  provisions  made  by  the  will 
in  lieu  of  dower,  and  asks  to  have  her 
rights  as  to  the  real  property  of  which 
her  husband  died  seized,  declared  and 
adjudged  as  widow,  aud  not  as  devisee 
or  legatee,  is  within  the  just  construc- 
tion  of  the   words   "  proceedings  for 
recovery  of  dower,"  as  contained  iu  § 
14,  1  R.  S.,  742.     (Id.) 

7.  And  if  commenced  after  six  months, 
and  within  a  year  from  the  death  of  the 
husband,  is  commencement  of  such  pro. 
ceediugs  within  the  statute.    (Id.) 

8.  But  in  an  action  for  such  purpose  un- 
der such  allegations,  the  court  will,  il 
the  exercise  of  its  ordinary  jurisdic 
tion,   where  the   allegations  are  sua 
tained,  not  only  set  aside  the  instru 
ment  which  purports  to  be  an  election, 
but  retain  the  case  for  the  other  and 
further  relief  prayed,   of    "  assigning 
the  dower"  to  the  plaintiff.     (Id.) 

See  WILL.     (Id.) 


E. 

EASEMENT. 

1.  A  limited  and  specific  grant  of  the 
right  to  dig  and  stone  up  a  certain 
spring,  and  conduct  the  water  there- 
from" through  the  grantor's  land, 
by  a  specified  pipe,  to  the  grantee's 
house,  With  covenant  of  warranty, 
does  not  render  the  entire  premises 
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servient  to  the  easement ;  and  the 
grantor  may  lawfully  sink  another 
spring,  but  twenty-seven  feet  distant, 
although  the  effect  is  to  render  the 
first  one  useless.  (Bliss  agt.  Greeley, 
45  If.  JT.,  671.) 

EJECTMENT. 

1.  A  plaintiff  may  recover  in  ejectment, 
as  against  any  person  in  possession 
under  an  invalid  title,  on  proot  of 
prior  use  and  possession,  without  proof 
of  paper  title  and  ouster  by  defendant. 
(Hopkins  agt.  Mason,  ante,  115.) 

H.  A  deed,  showing  upon  its  face  that  it  is 
an  assignment  made  by  an  insolvent 
in  proceedings,  to  obtain  his  discharge 
under  the  statute  concerning  voluntary 
assignments,  is  insufficient  to  support 
an  action  of  ejectment,  by  the  assignee, 
unless  accompanied  by  proof  of  the 
proceedings  and  assignee's  oath,  as  re- 
quired by  statute.  (Rockwell  agt. 
Jirown,  ante,  226.) 

JSee  TITLE.     (44 N.Y.) 

•3.  Since  the  Revised  Statutes,  a  judg- 
ment in  ejectment  has  the  same  con- 
clusive effect  as  obtains  in  faVr  of 
judgments  in  other  classes  of  action,  i. 
e.,  it  is  conclusive  upon  the  parties  to 
the  action,  and  all  those  who  after- 
ward stand  in  privity  with  them,  hence 
the  action  of  ejectment  aftects  the  title 
to  land,  and  section  132  of  the  Code, 
provides  for  the  filing  of  a  notice  of 
lis  pendens  therein.  (Skeridan  agt.  An- 
drews, 3  Lansing  129. ) 

4.  Where,  in   ejectment  commenced  in 
1856,   judgment    was    recovered    and 
entered,  but  there  was  no  lis  pendens 
filled  :| 

Held,  that  a  grantee  of  the  defendant  in 
the  action,  taking  title  after  entry  of 
the  judgment  was  not  chargeable  with 
constructive  notice  of  its  existence. 

(jag 

5.  In  ejectment  by  a  mortgagee  in   pos 
session,  after  default,  under  an  agree" 
incur,  with  the  mortgagor  tKerefor,  the 
defendant  cannot  defend  upon  the  title 
of  a  third   party,  which  is  barred    by 
twenty    years'  adverse   possession  by 
the  plaintiff.   (Chapmana.gt.  Delaware, 
Ac.,  R.  R  Co.,  3  Lansing,  261.) 

See  EVIDENCE.   (Id.) 
PLEADING.   (Id.) 

ELECTIONS. 
See  CRIMINAL  LAW.    (59  Barb.) 


EMINENT  DOMAIN. 
See  AWARD  OF  DAMAGES.    (44  JV.  Y.) 

1.  Where  appraisers  are  appointed    to 
determine  the  value  of  the  property  to 
be  taken  for  public  purposes,  not  only 
the  examination  mnst  be  had,  but  the 
determination  must  be  made  at  a  meet- 
ing at  which  all  are  present.     (Board 
of  Water  Commissioners  of  Cohoes  agt. 
Lansing,  45  N.   Y.,  16.) 

2.  In  the  exercise  of  the  right  of  eminent 
domain,   the  legislature   are   the  sole 
judges  to  what  extent  the  public  use 
requires    the   extinguishment  of   the 
owner's  title,  and  their  power  in  this 
respect  (subject  always  to  the  necessity 
of  making  full  compensation!,  is  not 
limited  by  any  constitutional  restric- 
tion.   The  nature  of  the  right  acquired 
by  the  public  in   such  cases,  whether 
an  absolute  title  to,  or  a  mere  easement 
in   the  lands,  depends,  therefore,  upon 
the  intention  of  the  legislature,  to  be 
deduced  from  the  act  authorizing  the 
condemnation.     (Broklyn  Park    Com- 
missioners agt.  Armstrong,  44  N.    Y.. 
234.) 

3.  Where  lands  owned  by  a  city  in  fee, 
to  be  held  for  the  purpose  of  a  public 
park,   are  taken  for  the   purpose    of 
widening  public  streets,  under  an  ace 
of  the  legislature  (Laws   1869,  chap. 
700,  p.   1658),  providing  for  an  assess- 
ment and  payment  of  the  damages  sus- 
tained by  the  owners  of  lauds   taken 
for  such   improvement,  the  city  is  en- 
titled to  compensation  for  the  land  so 
taken.     (In  Matter  of  Ninth    avenue, 
and.  Fifteenth  Street,  45  N.  Y.,  729J 

See  RAILWAYS.     (45  N.  Y.) 

See  CONSTITUTIONAL  LAW.  (3  Lansing.) 

EMPLOYER  AND  EMPLOYE. 

1.  The  general  superintendent  of  a  man- 
ufacturing company  under  a  contract 
giving  him  entire  control  of  the  man- 
ufacturing and    employes    connected 
therewith,  at  a  stipulated  compensa- 
tion, and  in  certain  contingencies,  an 
interest  in  the  profits  of  the  company, 
cannot,  it  seems,  be  dismissed  from  his 
employment  for  any  cause  not  within 
the  express  or  implied  provisions  of 
the  contract.     (Wolstenholme  agt.   The 
Wolstenholmc  File  Manufacturing  Co., 
3  Lansing,  457.) 

2.  It  seems  that  if  the  employer,  with 
knowledge  of  good  cause  for  dismissing 
his  employe,  ntrvertlieless  enters  into 
a  modified' contract  with  him  for  con- 
tinuance of  the  services,  such   cause 
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cannot  thereafter  be  made   the   sole 
ground  for  his  discharge.     (Id.} 

See  EVIDENCE.    (Id.) 

ENTRIES. 

See  EVIDENCK.    {3  Lansing.) 

EQUITABLE  ASSIGNMENTS. 

See  MORTGAGE.    (44  N.  T.) 
See  CHECK.    (3  Lansing.) 

EQUITABLE  LIEN. 

1.  The  assignee  of  a  vendor's  interest  in 
a  contract  for  the  sale  of  real  estate, 
which  contract  provides  for  an  insur- 
ance by  the  vendee  for   ihe   benefit  of 
such  vendor,  is  equitably  entitled  to 
the  moneys   due   upon   an   insurance 
effected  by  such  vendee  in  his  own 
name  ;  and  where  the  insurer  has  no- 
lice  of  such  assignment,  it  is  liable  to 
such  assignee,  to  the  extent  of  his  in- 
terest, not  exceeding  the  amount  du-" 
upon  the  policy  although  it  has,  aftei- 
snch  notice,  actually  paid  that  amount 
to   the  vendee.     (Cromwell  agt.    The 
Brooklyn  Fire  Insurance  Co..  44  N.  Y. 
42.) 

2.  The  fact  that  the  policy  of  insurance, 
by  its  terms  is  not  assignable  without 
consent  of  the  insurer,  is  not  material 
because  the  liability  is  not    founded 
upon    an  assignment    of  the    policy, 
but  upon  the  equitable  lien  of  the  ven- 
dor, the  insurer  being,  after  notice,  a 
trustee  of  the    tund    for   his  benefit. 
(Id.) 

See  MORTGAGE.    (44  JV.  T.) 
See  LIEN.    (3  Lansing.) 

EQUITY. 

1.  A  court  of  equity  will  not  interfere  to 
reform  a   contract,  on    the  ground  of 
mistake,  unless  it  is  mutual.     But  mis- 
take on  the  one  side  and  fraud  on  the 
other    will    authorize  a  reformation. 
(Wells  agt.  Yates,  44  If.  Y.,  525.) 

2.  Equity  will   also  grant  relief,  where 
an    attempt    to  perform    an   existing 
contract,  as  by  execution  of  a  deed, 
fails  through  misunderstanding  on  the 
part  of  the  grantor,  as  to  the  effect  of 
the  instrument  by  which  performance 
is  attempted,  although  the  mistake  be 
not  mutual.    (Id.) 

3.  Under  a  complaint  alleging  the  facts 
upon  which  relief  is  claimed,  and  that, 
by  mistake  of  the  plaintiff,  a  deed  does 
not  contain  a  reservation  in  favor  of 


the  plaintiff,  to  which,  under  the  prior 
contract  between  the  parties,  he  was 
entitled,  and  that  defendant  well  knew 
all  of  the  facts,  but  not  charging  fraud 
in  words,  relief  may  be  given  on  the 
ground  of  fraud  on  the  part  of  the  de- 
fendant. (Id.) 

4.  An  action  for  the  reformation  of  such 
deed  is  not  based  upon  the  rescision  of 
any  contract,  for  fraud,  so  as   to   be- 
within   the   rule  requiring  immediate 
disaffirmance.    It  seeks  the   perform- 
ance of  a  contract.     If  there  has  been 
an   unreasonable  delay  in   seeking  re- 
lief, it  will  be  refused ,  but  it  is  in  the 
discretion  of  the  court,  under  all  the 
circumstances,   to  grant  or  refuse  it. 
(18.) 

5.  Having  jurisdiction  to  amend  the  con- 
tract, the  court,  thereby   acquires  the 
right,   incidentally,    to   give  relief  in 
damages,  or  by  such  other  mode  .as 
justice  may  require.      (Id.) 

6.  The  plaintiff  made  a  contract  with 
the  assignor  of  the  defendant  for  the 
cutting    of  timber  on   the    plaintiff's- 
land,  in  consideration  that  one-half  of 
the    lumber    manufactured  therefrom- 
should  be  delivered  to   the   plaintiff. 
At  the  same   time   an  executory  con- 
tract was  made  for  the  sale  of  the  land, 
to  the   same   assignor,   for  the   price 
representing    the   value  of   the   land 
without  timber,   it  being    understood 
that  the  timber  was  reserved  to  the 
plaintiff   by   the   contract,   first   men- 
tioned.      Afterward,   the    defendant, 
having  succeeded  to  the  rights  of  the 
assignor  under  both  contracts,  paid  up 
the  purchase-money  of  the  land.    A 
deed  was  thereupon  delivered  to  the 
defendant,  which    by  mistake  on  the 
part  of  the  plaintiff,  contained  no  re- 
servation of  any  interest  in  the  timber. 
The  defendant  was  aware  of  the  plain- 
tiff's mistake,  and  received  the  deed 
knowing  that  the    plaintiff  supposed 
that  the  timber  was  reserved : 

Held,  that  the  plaintiff  was  entitled  to  a 
reformation  of  the  deed,  on  the  ground 
of  fraud,  and  to  damages  for  the  re- 
moval of  timber  by  the  defendant, 
claiming  the  same  under  the  deed : 

Held,  further,  that  the  recovery  of  dam- 
ages must  be  limited  to  a  period  not 
exceeding  six  years  before  the  com- 
mencement of  the  suit  (Id.) 

7.  Equity    will    sometimes    refuse    the- 
performance  on  the  ground  of  laches 
and  great  delay,  but  not  when  the  de- 
lay is  by  common  consent  and  has  oc- 
casioned  no  injury  to  the   party  com- 
plaining.  (Leaird'agt.  Kmith,  44  N.  Y.t 
618.) 
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-•See  TRUSTS  AND  TRUSTEES.     (44  2\T.  Y.) 

8.  A  court  of  equity  has  power  to  com- 
pel the  surrender  and  cancellation  of 
written  instruments,  obtained  by  fraud 
or  held  for  inequitable  or  nnconscien- 
tious  purposes.  The  exercise  of  this 
jurisdiction  is  in  the  sound  discretion  of 
the  court,  depending  upon  the  special 
circumstances  of  each  case  ;  and  it  is 
not  material,  upon  the  question  of 
jurisdiction,  that  the  party  seeking  the 
relief  has  a  defence  at  law  to  the  in- 
strument of  which  he  prays  the  sur- 
render and  cancellation  (McHenry 
agt.  Hazard,  45  N.  Y.,  580.) 

~S.  Where  a  defendant  may  obtain  the 
equitable  relief  to  which  he  is  entitled, 
in  an  action  brought  against  him,  he 
«an,  nevertheless,  during  the  pendency 
of  such  suit,  bring  an  action  in  his  own 
behalf  to  accomplish  the  same  result. 
(Id.) 

10.  An  obligation  was  obtained  from  the 
plaintiff  by  fraudulent  representations. 
A.  and  B.  both  claimed  to  own  it  by 
assignment  Each  commenced  an  ac- 
tion against  him,  and  claimed  in  hos- 
tility to  each  other : 

Held,  that  he  might,  during  the  pen- 
dency of  the  actions  against  him,  bring 
a  separate  suit  against  both  claimants, 
to  be  relieved  from  the  contract,  on  the 
ground  of  fraud  therein,  and  was  en- 
titled to  the  decree  of  the  court  against 
them  ordering  its  surrender  and  can- 
cellation, upon  establishing  the  fraud. 
(Id.) 

See  CAUSE  OF  ACTION.     (45  If.  Y.) 
JURISDICTION.    (Id.) 


EQUITY  OF  REDEMPTION. 

See  MORTGAGOR  AND  MORTGAGEE.    (3 
Lansing. ) 


ERRONEOUS  AND  IRREGULAR 
JUDGMENTS. 

See  JUDGMENT   AND   EXECUTION.     (3 
Lansing. ) 
WITNESS.    (Id.) 

ERROR— RESPONSIBILITY  FOR. 

See  FRAUD.    (45^.  Y.) 

INSURANCE  (FIRE).     (Id.) 

TRIAL.    (Id.) 

JUDGMENT   AND    EXECUTION.      (3 

Lansing.) 


ESCAPE. 

1.  A  sheriff  who,    after    executing  an 
order  of  arrest,  permits  the  defendant 
to  go  at  large,  without  giving  bail  or 
making  a    deposit,   becomes    himself 
liable  as  bail.     (Bensel  agt.  Lunch,  44 
JT.  Y.,  162.) 

2.  Return  of  an  execution   against  the 
person  of  such  defendant  "  non  est,"  IB 
sufficient  evidence  of  his  escape,  and 
thafthe  sheriff  has  not  retained  him 
in  custody.     (Id.) 

ESTATES. 

See  FEE.     (44  N".  Y.) 

1.  Where  the  ultimate   remainder  in  fee 
is  limited  upon  two  lives  in  being  at 
the  time  of  the  grant,  it  will  not  be 
defeated  by  the  creation  and  failure  of 
an   intermediate  trust  estate.      (King 
agt.  Whaley,  59  Barb.,  71.) 

2.  No  degree  of  contingency  of  an  enjoy- 
ment in  possession  by  the  remainder- 
man will  operate  to  prevent  his  estate 
from  being  regarded  as  vested.  (Smiley 
agt.  Bailey,  59  Barb.,  80.) 

Soe  DEVISE.    (Id.) 

ESTATE  IN  fc'EE. 
See  CONSTITUTIONAL  LAW.  (3  Lansing.) 

ESTOPPEL. 

1.  The  parties   to   a  judgment  are  con- 
cluded, or  estopped,  thereby  only  as  to 
the  facts  or  law,  material  to  the  issues, 
and  directly  involved  in  the  litigation. 
(  Woodgate  agt.  Fleet,  44  N.  Y.,  1.) 

2.  One  who   holds  real   estate   under  a 
deed,  which,  by  its   terms,  is  subject 
to  a  prior  mortgage,  is  estopped  from 
questioning  the  validity  of  such  mort- 
gage.    (Freeman  agt.  ~Auld,  44  N.  Y., 

,  50.; 

3.  A  mortgagor  is  not  estopped  from  set- 
ting  up    fraud,   in   procuring    him  to 
give  the  mortgage,  bv  his  own  certifi- 
cate or   written   declaration   that  the 
mortgage   is  valid,  and  no  defense  ex- 
ists thereto,  when  such  certificate  waa 
itself  procured   by  fraud.     The  mort- 
gage and  certificate,  being  neither  of 
them  negotiable  instruments,  are  both 
voidable  for  fraud,  in  whose  hands  so- 
ever the  same  may  be.     The  doctrine 
of  estoppel  in  pais  rests  upon  equity, 
good  conscience,  and  honest  dealing. 
(  Wilcox  agt.  Howell,  44  If.  Y.,  398.) 

4.  It  is  not  sufficient  to  create  an  estop- 
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pel  that  the  certificate  was  believed  to 
be  a  protection  as  matter  of  law  ;  the 
facts  stated  therein  must,  be  believed 
and  relied  on  as  true,  and  a  change  of 
position  induced  by  such  reliance  upon 
their  truth.  (Id.) 

5.  In  civil  proceedings,  the  protection  of 
any  statutory  or    constitutional    pro- 
vision  may   be   waived,  and    a  party 
may  be  estopped   by  his  acts  from  de- 
nying the  constitutionality  of  a  law  or 
proceeding.    ( Vote  agt.    Cockcroft,   44 
N.  Y.,  415.) 

6.  To  estop  the  plaintiffs  from  asserting 
their  title  to  lands,  on  the  ground  that 
they  have  encouraged  and  permitted 
the   defendant  to  make  valuable   im- 
provements near  them,  it  is  not  enough 
that  the  premises  are  convenient  or 
even  beneficial  to  the  defendant ,  they 
must  be  so  far  essential  that  it  woul'd 
work  material  and  serious  mischief  to 
the  defendant  to  allow  the  plaintiff's 
claim.     (Corning  agt.    The  Troy  Iron 
and  Nail  Factory,  44  N.  Y.,  577.) 

7.  A  grantee  of  real  estate  is  not  pre- 
cluded from  setting  up  the  defense  of 
usury  to  a  prior  mortgage  by  the  re- 
covery of  a  judgment  against  the  mort- 
gagor upon   the  accompanying  bond, 
such  recovery  being  had  subsequent  to 
his  purchase.     (Berdan  agt.  Sedgwick, 
UN.Y.,  626.) 

8.  Where  the  purchaser,  by  agreement 
with  his  vendor,  executes  a  bond  and 
mortgage  to  secure  a  portion   of  the 
purchase-money,  equal  in  amount  to  a 
prior    usurious    mortgage    upon    the 
Bame  premises,  and  places  them  in  the 
hands  of  a  third   person,   to  be  deliv- 
ered to  the   vendor  if  the  latter  suc- 
ceeds in  setting  aside  such  prior  mort- 
gage, but  if  he  fails  in  so  doing,  to  be 
disposed   of  to   pay  off  such  usurious 
mortgage,  their  proceeds  to  be  deliver- 
ed to  the  purchaser  for  that  purpose, 
this  is  not    such   an  assuming  of  the 
usurious  mortgage,  or   purchase   sub- 
ject to  it,  as  will  estop  the  purchaser 
from  himself  setting  up    the   usury. 
(Id.) 

See  DEFENSES.    (44  2V.  Y) 

TRUSTS  AND  TRUSTEES,    lid.) 

9.  The  plaintiff  having  contracted  to  de- 
liver to  the  defendant  $25,000  in  gold, 
at  certain  rate,  a  dispute  arose  between 
the  parties  as  to  whether  he  bad  ful- 
filled the  agreement,  or  had  fallen  short 
$5,000 : 

Held,  that  the  receiving  back  by  the 
plaintiff  of  $20,000,  which  tha  defend- 
ant claimed  was  all  that  had  been  de- 
livered, and  the  re-delivery  of  this, 


together  with  $5,000  more,  by  the- 
plaintiff,  and  receiving  payment  there- 
for, under  the  protest  on  his  part  that 
he  had  already  delivered  the  whole 
$25.000,  and  th'at  he  delivered  the  ad- 
ditional $5,000  as  an  independent  trans- 
action, and  not  under  the  contract,  was- 
no  estoppel  to  his  action  to  recover  the 
price  of  the  controverted  $5,000,  claimed 
bv  him  to  have  been  included  in  the 
first  delivery.  (Meyer  agt.  Clark.  45 
N.  F.,286.) 

10.  The  parents  of  an  infant  of  six  years, 
made  and  executed  a  quit-claim  deed 
of  certain  real  estate  to    her,  which 
was    recorded.        Subsequently,     the- 
parents  executed  a  deed  of  the  dame 
property  in  trust  to  the  appellant,  un- 
der which    trust  be   made    large  ad- 
vances of  money.     The  mother's  name- 
was  signed  to  this  deed  by  the  infant 
(then  being  about  sixteen    years  of 
age),  at  the  request  of  the  mother: 

Held,  that,  in  the  absence  of  intentional' 
fraud  upon  her  part,  the  infant  would 
not  be  estopped  by  this  act  Ironi  claim- 
ing title  under  her  previous  deed. 
(Spencer  agt.  Carr,  45N.  Y.,  406.) 

See  EVIDENCE.    (45  N.  Y.) 

See  BANKS  AND  BANKING.    (59  Bvrl.) 

11.  An  executor  obtained  an  order  of 
special  term  for  the  sale  of  his  testator's 
real  estate,  to  satisfy  liens  thereon,  and. 
to  pay  legacies  bequeathed  by  the  will, 
and  made  a  contract  of  sale  under  the- 
order  with   the    plaintiff's    assignors. 
TLe   heirs-at-law,  who  as  such  were 
entitled  to  the  reversion  after  expira- 
tion of  a  life  estate  devised    to   the- 
widow,  belived  the  order  valid  verb- 
ally sanctioned  the  contract,  and   by 
their  actions  and  conduct  induced  the 
plaintiff  to  purchase  under  it ;  but  after 
conveyance   by  the  executor,  they,  aa 
also  the   plaintiff  (who  had  improved 
the    premises),   ascertained   that    the 
order  was  invalid,  and  refusing  to  ex- 
ecute  a  deed  of   their  interests,  the 
plaintiff  sued   them  to  compel  a  con- 
veyance,  and   had  a   judgment  with 
costs : 

Held,  that  the  defendants  was  estopped 
from  disputing  the  agency  of  the  ex- 
ecutors in  contracting  for  conveyance 
of  their  interests,  and  the  judgment 
was  affirmed.  (Favil  agt.  Roberts,  3- 
Lansing,  14.) 

12.  Nor  was  the  plaintiff  precluded  from 
the  relief  demanded  bv  alleging  iu  his 
complaint     that    the    defendant    was 
estopped  from  denying  the  executor'* 
authority  to  convey.     (Id.) 
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See  FRAUD.    (Id.) 
INDEMNITY.    (Id.) 
PARTIES  TO  ACTION.  ( Id) 

EVICTION. 

1.  Although   the  grantee,  in  a  deed  con- 
taining covenants  of  warrauty  and  for 
quiet  enjoyment,  becomes  himself  the 
purchaser  on  the  foreclosure  of  a  prior 
mortgage,  and  then  sells   his  bid  to  a 
third  person  and  surrenders  possession, 
upon  such  third   person    receiving  a 
deed  from  the  officer  making  the  sale, 
such  foreclosure  sale  is  an   eviction. 
(Cowdrey  agt.  Coil,  44  N.  Y.,  382.) 

2.  If  such  deed  is  the  sole  consideration 
of  a  bond  given  by  the  grantee  therein, 
the  eviction  is  a  complete  defense  to 
any  recovery  upon  the  bond.     (Id.) 

3.  An  assignee  of  the  bond,  with  notice, 
is  in  no  oetter  position  than  the  orig- 
inal obligee.    (2d.) 

EVIDENCE. 

1.  In  an  action  to  recover  damages  for 
an  assault  and  battery,  where  the  de- 
fense  is  that  the  plaintiff   committed 
the  first  assault,  and  that  the  defen- 
dant acted  wholly  in  self-defense,  and 
the  evidence   on   the   part  of  the   de- 
fendant  justifies  the    finding    of  the 
referee,   that  the   defendant  acted  in 
self-defense  : 

Held,  that  it  was  for  the  referee  to  de- 
termine whether  there  was  an  excess  of 
force  on  the  part  of  the  defendant,  and 
he  having  found  that  there  was  not, 
this  court  must  assume  there  was 
none.  ( Muiphy  agt.  Dart,  ante,  31.) 

2.  It  is  now  too  late  to  controvert  the 
proposition  that  a  deed  absolute  upon  its 
face  may,  in  equity,  be  shown  by  parol 
or  other  extrinsic  evidence,  to  have  been 
intended  as  a  mortgage ;  and  Iraud  or 
mistake   in  the  preparation,  or  as  to 
the  form  of  the  instrument,  is  not  an 
essential    element    in    an    action    for 
relief,  and  U>  give  effect  to  the  intention 
of    the  parties.      The  courts    of   this 
state  are  fully  committed   to  this  doc- 
trine.    (Horn  agt.  Keteltas,  ante,  138.) 

3.  Such  a  case  is  distinguishable  between 
the  case  of  a  mortgage  and  a  trust; 
and  has    been   decided    that  while  a 
deed  absolute  in  terms,  could  be  shown 
to  be  a  mortgage,  a  trust  in  favor  of 
the  grantor  could  not  be  established  by 
parol.    (Id.) 

4.  And  the   rule  does  not  connect  with 
that  other  rule    which    forbid*    that, 
a   deed  or  other    written   instrument 


shall  not  be  contradicted  or  varied  by 
parol  evidence.     (Id.) 

5.  In  an  action  of  assault  and  lattery, 
evidence  of  acts  done  or  words  spoken 
by  the  plaintiff,  long  before  the  cause  of 
action  arose,  is  admissible  for  the  pur- 
pose of  showing  provocation  and  miti- 
gating the  damages ;  yet,  where  such 
acts  or  words  are  a  portion  of  a  series 
of  provocations,  frequently  repeated  and 
continued  down  to  the  time  of  the  assault, 
they  may    be    proven.      (Stellar  agt. 
Nellis,  ante,  163.) 

6.  The  exclusion  at    the    trial  of  evi- 
dence which  at  the   time  of  its  offer 
appears  quite  immaterial,  will  not,  on 
appeal  from  the  judgment,  be  treated 
as  error,  unless  it  plainly  appears  that 
the   court   below  has    been    acquain- 
ted with   the    ground    which  in  law 
might  have  justified  its  reception.  (Mo- 
&>-ath  agt.  Bell,  ante,  182.) 

7.  Where  the  grantor  is  a  witness  and  on 
direct    examination     gives     evidence 
tending  to  sustain  the  liona  fides  of  a 
deed,  He  may  contradict  it  by  showing 
that  he  has  made  statements  to  other 
parties,  inconsistent    with    his   direct 

'  testimony,  where  his  attention  on  a 
cross-examination  has  been  previously 
called  to  such  statements,  and  be  de- 
nies the  same.  (Fullerton  agt.  Viall, 
ante,  294.) 

8.  Where  it    appears  that  errors  have 
been  committed  on  the  trial,  either  by 
the  admission  of  improper  testimony 
or  in  the  charge  ot  the  judge,  which 
manifestly  tended  to   prejudice  the  de- 
fendant, a  new  trial  will  be  granted, 
notwithstanding  no  exceptions   were 
taken  ;  so  held  : 

1.  Where  the  plaintiff  and  his  wit- 
nesses testified  in  a  general  way  as  to 
the  value  of  the  goods  taken  by  the 
sheriff  without  the  production  of  any 
inventory  or  statement  of  the  articles. 
(  Wehle  agt.  Mainland,  ante,  399.) 

2.  So,  where  the  court  charged  the 
jury,  that  if  one  of  several  trespassers 
paid  the  judgment,  he   is  entitled  to 
contribution  from  the  others.     (Id.) 

3.  So,   in   an   action  ex  delicto,   the 
court  charged  the  jury,  that  the  plain- 
tiff   was  entitled    to  "interest  on   the 
value  of  the  property,  as  a  matter  ot 
right.     (Id.) 

9.  Where    the    plaintiffs,    on   the  trial, 
proved  that  the  defendant,  at  the  time 
the  agreement  was  made  by  the  plain- 
tiffs with    the   defendant  to  sell  their 
milk  to  the   defendant,   the  defendant 
told  plaintiffs  that  a  man   by  the  name 
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of  Stone  was  to  make  the  milk  into 
cheese,  and  any  bargain  they  might 
make  with  Stone  would  be  the  same 
as  if  made  with  himself: 

Held,  that  the  question  then  "asked  the 
witness,  "whether  Stone,  when  he 
came  to  plaintiffs,  said  defendant  had 
eent  him  to  complete  the  bargain," 
was  competent,  as  it  was  the  statement 
of  the  agent  as  to  the  very  business  m 
which  he  was  employed  by  his  prin- 
cipal to  act  for  him.  The  defendant 
himself  proved  his  authority.  (Sey- 
mour agt.  Matteson,  ante,  496.) 

10  The  written  agreement  between  the 
defendant  and  Stone  for  the  manufac- 
ture of  cheese,  was  properly  excluded 
as  evidence ;  it  was  res  inter  alias  acta. 
(Id.) 

11.  The  declaration  of  a  sheriff,   while 
holding  an  execution,  cannot  be  given 
in  evidence  to  prove  payment  thereof, 
as  against  the  owner  of  a  judgment 
upon  which  it  was   issued,  or  a  pur- 
chaser at  a  sale  under  it.    The   fact 
that  the  she. 'iff  has   since  died,   Joes 
not  alter    the    rule.     (Woodgate    agt. 
Fleet,  44  N.  T.,  I.) 

12.  The  declarations  of  a  public  officer 
cannot  be  given  in  evidence,  as  admis- 
sions to  bind  a  municipal  corporation 
of  which  he  is  the  agent,  unless  they 
are  part  of  the  res  gestce.     (Cortland 
County  agt.  Herkimer  County,  44  N.  Y., 
22.) 

IS.  A  party  may  testify  directly  to  the 
intent  with  which  he  did  an  act,  when 
the  intent  is  a  fact  material  to  the 
issue.  (Id.) 

14.  On  the  trial  of  an  action  brought 
against  the  superintendent  of  the  poor 
to  recover  for  the  maintenance  of  a 
pauper,  alleged  to  have  been  improper- 
ly removed  with  intent  that  he  should 
b'ecome  chargeable  to  another  county, 
evidence  on  the  part  of  the  plaintiff, 
tending  to  show  declarations  made  by 
the  defendant  long  after  the  alleged 
removal  was  stricken  out.  The  de- 
fendant, as  a  witness,  was  allowed, 
to  answer  the  question  :  "  Did  you 
send  ('the  pauper)  from  the  county  of 
Herkimer  in  good  faith  ? "  The 
plaintiff  duly  excepted  to  both  rulings  : 

Held,  no  error.     (Id.) 

15.  Although  the  printed  statutes  of 
another  state  are  presumptive  evidence 
of  the  laws  thereof,  such  evidence  must 
be  produced  at  the  trial,  and  cannot  be 
introduced  in  the  appellate  court. 
(Hunt  agt,  Johnson,  44  N.Y.,  27.) 


L6.  The  opinions  of  experts  as  to  the  ne- 
cessity of  a  jettison  are  competent. 
(Price  agt.  Harts/torn,  44  IT.  Y.,  94.) 

17.  In  an  action  against  commissioners 
of  highways,  to    recover  for  injuries 
occasioned   by  the  defective  condition,   ' 
of   a  public  road,  the  issue  being  the 
fact  of  negligence,  the  motives  or  good 
faith  of  the  commissioners  are  entirely 
immaterial.      (Hover    agt.     Barkhoof, 
WN.Y.,  113.) 

18.  The  admissions  of  a  party  to  a  civil 
action  are  always  competent  evidence 
against  him,  and  it  matters  not  when, 
where,   or  to   whom   they  are  made. 
(Cook  agt.  Barr,  44  N.Y.,  156.) 

L9.  This  rule  applies  to  a  pleading  of 
such  party,  though  in  another  action 
and  with  other  parties,  it  it  be  shown, 
that  the  "  admissions  were  inserted  in 
such  pleading  with  his  knowledge  and 
sanction,  or  by  his  direction."  (Id.) 

20.  The  statute  of  frauds,  as  to  trusts  con- 
cerning  lands,   since   the  act  of  1860 
(Laws  of  1860.  chap.  322)  is,  in  effect, 
substantially  the  same  as  the  English, 
statute  (29  'Charles  II.,  chap.  3,  $  7), 
and  no  longer  requires  that  the  trust 
should  be  proved  by  a  deed  creating 
it,  but  it  may  be  proved  by  any  writ- 
ing subscribed  by  the  party  declaring 
the  same.     (Id.) 

21.  Such  writing  is  not  necessarily  inter 
paries,  but  an  admission  in  a  pleading, 
in  an  action  with  third  persons,  will  be 
sufficient,   if   they  contain   the   requi- 
site evidence.     (Id.) 

22.  An  admission  that  mortgages  were 
given  by  the  defendant  for  the  accom- 
modation of  the  plaintiff  and  to  enable 
the  latter  to  borrow  money,  is  not  an. 
admission  as  to  the  defendant's  title  or 
the    purpose    for    which     the    lauds 
were  conveyed  to  him.     (Id.) 

2'3.  To  establish  a  trust  the  evidence 
must  all  be  in  writing,  and  sufficient  to 
show  that  there  is  a  trust,  and  what  it 
is.  Parol  evidence  cannot  be  resorted 
to  for  the  purpose  of  supplementing  or 
aiding  the  proof  furnished  by  written 
admissions.  (Id.) 

24.  A  sheriff  who,  after  executing  an 
order  of  arrest,  permits  the  defendant 
to  go  at  laa-ge,  without  giving  bail  or 
making  a  deposit,  becomes  himself 
liable  as  bail,  and  the  return  of  an 
execution  against  the  person  of  such, 
defendant  '•  non  est,"  is  sufficient  evi- 
dence of  his  escape,  and  that  the  sheriff 
has  not  retained  him  in  custody.  (Ben- 
sel  agt.  Lynch,  44  N.  Y.,  162.) 
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05.  Nor  will  the  sheriff  be  allowed  to 
prove  the  debtor's  insolvency  in  miti- 
gation of  damages.  (Id.) 

26.  Letter-press  copies  of  correspondence 
are    not  in   any  sense   originals,   but 
must    be  proved    as   other  secondary 
evidence.   (Foot  agt.  Bentley,  44  N.  X., 
166J 

27.  Where    evidence     has    been   given 
tending    to    raise    doubts    as    to    the 
possession  by  the  plaintiff,  of  the  pro- 
perty alleged  by  him  to  have  been  lost, 
it  is  error  to    receive  evidence   that 
similar  property  was  in  his  possession 
shortly  befoie  the  time  of   such   loss. 
Continuance  of  possession  mav  fairly 
be  presumed.     (  Wilkins  agt.  ifarle,  44 

N.  T.,  172.) 

28.  Questions  calling  for  the  undisclosed 
intention  or  object  of  a  party  are  im- 
material    and      properly      excluded. 
(Cowdry  agt   Coit,  44  Jf.  F.,  382.) 

29.  In  an  action  against  a  railroad  com- 
pany, to  recover  damages  for  an  injury 
occasioned  by  a  collision  at  a  crossing, 
evidence  of    the   intoxication   of   the 
flagman  there  stationed,  on   previous 
occasions  is  immaterial,  the  issue  being 
confined  to  the  question  of  negligence 
at  the  time  of  the  collision.    (  Warner 
agt.  New  York  Central  It.  Co.,  44  N.  F., 
465.) 

30.  A  certificate  of  protest  by  a  notary, 
stating    that    seivice    was    made    by 
leaving  written  notice  at  the  indorser's 
"  desk  in  the  custom  house,  with  a  per- 
son in  charge,  he  being  absent,"  there 
being  no   specific  objection  that  this 
was  not  shown  to  be  his  place  of  busi- 
ness, and  no  proof  that  any  better  ser- 
vice could  have  been   made,  must  be- 
held to  be,  prima  facie,  sufficient  evi- 
dence of  due  protest.     Bank  of  the  Com- 
monwealth v.  Mudgett.     (44  N.  F.,514.) 

31.  On  an  issue  as  to  the  genuineness  of 
a    signature     (an    indorsement),     the 
question,  "Would  you  t-*ke  it  against 
his  denial  of  the  signature  ?"  is  purely 
hypothetical  and  immaterial.     (Id.) 

32.  A   witness  may  be  asked  whether,  in 
the  course  of  official  duty,  he  is  called 
npon  to  pass  and  act  upon  the  signature 
of  the  alleged  indorser.     It  is  incom- 
petent,  as   showing    the    extent    and 
means  of  his  knowledge,  not  for  com- 
parison of  signatures.     (Id.) 

33.  The  opinion  t  f  witnesses  as   to  the 
genuineness  of  other  alleged  signatures 
of  the  indorser  is  immaterial.     It  is  in- 
•competent  for  the  purpose  of  compari- 
son, or  exhibition  to  the  jury,  and.  as 
a  test  of  the  knowledge  of  the  witness, 


would  involve  the  trial  of  a  collateral 
issue.     (Id.) 

34.  Where  one  holds  the  legal  title  of  real 
property  (under  a  lease),  evidence  of  his 
admissions  that  moneys  expended  by 
him  in  improvements  thereon  were  re- 
ceived from  or  for  the  use  of  another 
person  (his  sister),  and   were  thus  ex- 
pended for  her  use  and  benefit,  and  that 
such  improvements  (houses)  were  for 
and  belonged  to  her,  is  not  sufficient  to 
establish  the  fact  or  raise  a  presumption 
that  the   title  was  taken   or  held  in 
trust  for  her  or  aa   her  agent,  or  that 
there  was  any  understanding  or  agree- 
ment between   them  that  it  should  be 
so  taken  or  held.   Duffy  agt.  Masterson, 
44  N.  F.,557.) 

35.  An  account  rendered   is  not  conclu- 
sive against  either  party,  but  may  ba 
impeached  or  corrected  within   a  rea- 
sonable time.     It  is  an  admission,  and 
prima  facie  evidence  against  the  party 
making  it,  but  does  not  estop  him  from 
showing  the   truth.      (Champion  agt. 
Joslyn,  44  N.  Y.,  653,) 

36.  Evidence  of  the  reason  why  certain 
items  do  not  appear  in  an  account  ren- 
dered is  immaterial.    The  party  may 
show  the  fact  that  such  items  exist,  not- 
withstanding their  omission  from  hia 
account,  but  is   confined  to  the  facts, 
and  his  reasons  for  the  omission  are  of 
no  importance.     (Id.) 

37.  Where  it  is  one  of  the  principal  issues 
whether  the  posession  of  real  estate  is 
adverse  to,  or  as  a  tenancy  under,  the 
plaintiff,  evidence  of  the  acts  and   de- 
clarations of  the  person  in  possession, 
tending  to  characterize  his  relation  to 
the  property,  is  admissible,  although 
he  is  not  a  party  to  the  action.     (Moore 
agt.  Hamilton,  41  N.  Y.,  666.) 

38.  In  ejectment,  it  appeared   that  both 
parties  claimed  under  P.,  the  plaintiffs 
as  grantees  of  a  purchaser  on  execu- 
tion sale  against  him,  and   the  defen- 
dant by  subsequent  conveyance  from 
F.     The  defendant  also  claimed  to  be 
a  mortgagee  in  possession,  as  assignee 
of  a  mortgage  executed  by  P.  to  M., 
prior  to  the  judgment.  P.  testified  that 
M.  sold  this  mortgage  to  him  by  parol, 
in   consideration  of  his  agreement  to 
support  her  for  life,  which  agreement, 
he   had   performed   before    he    trans- 
ferred it  to  the  defendant ;    and  that 
his  .possession   was  as  owner  of  the 
premises,    until    he  conveyed  to    the 
defendant.      The    plaintiffs    were    al- 
lowed to  give  in  evidence  a  satisfaction 
of  the  mortgage,  executed  and  deliver- 
ed by  M.  to  them,  and  to  produce  evi- 
dence tending  to  show  that  it  was  done 
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by  the  advice  and  in  the  presence  of 
F.,  during  the  plaintiffs'  negotiations 
for  the  purchase  of  the  premises;  that 
they  purchased  at  the  request  of  F., 
and  that  he  continued  in  possession  as 
their  tenant)  in  consideration  that  he 
should  support  M. ;  also  evidence  of 
parol  declarations  of  F.  characterizing 
his  possession,  and  correspondence  be- 
tween the  plaintiffs  and  their  vendor, 
with  evidence  that  it  was  had  by  re- 
quest and  with  the  knowledge  of  F.  ; 
also  bankruptcy  proceedings  by  F., 
containing  his  sworn  statements  as  to 
the  nature  of  his  possession  ;  a  lease 
by  the  plaintiffs  and  occupation  of  a 
portion  of  the  premises  by  the  lessee 
under  it,  without  objection  by  F., 
while  the  latter  continued  in  posses- 
sion of  the  remainder : 

Held,  that  there  was  no  error  in  admit- 
ting this  evidence.     (Id.) 

39.  Evidence  of  the  declaration   of  F., 
oral  or  by  the    bankruptcy  proceed- 
ings,  was  competent  as  characterizing 
his   possession.      The    proceedings  ill 
bankruptcy  were  also    admissible  to 
show  that,  if  the  mortgage  to  M.  and 
its  sale  to  F.  were  valid,  it  passed   to 
his  assignee  in   bankruptcy,  and  the 
defendant  took  no  interest  'by  its  pre- 
tended transfer,  subsequently,  to  him. 
The  correspondence,  having  been  with 
F.'s  knowledge   and  consent,  was  ad- 
missible on  the  question  of  his  relation 
to  the  property  and  to  contradict  him. 
Both  the  correspondence  and  lire  satis- 
faction piece,  being  contemporaneous 
with    the   plaintiff's    negotiation    for 
the  purchase,  were  competent,  as  part 
of  the  res  gestce,  and   also  by  way  of 
estoppel.      The    lease,   in    connection 
with  the  divided  occupation  without 
objection  on  the  part  of  F.,  was  also 
admissible  on  the  question  of  F.'s  al- 
leged ownership.    The  deed  was  also 
competent,   as  bearing   upon  the  con- 
sideration and   validity  of  the  mort- 
gage.   It  thus  appeared  that  M.  had  a 
life  estate  in  those  premises,  and  this 
tended  to  prove  that  the  mortgage  was 
without    consideration   and    void,   as 
against  the  judgment  through  which 
the  defendants  derived  title.     (Id.) 

See  VALDE  BY  SAMPLE.    (44  JV.  Y.) 
USAGE.    (Id.) 

40.  Upon  the  trial  of  the  prisoner  for  the 
murder  of  his  wife,  a  witness  for  the 
people,  who  had  heard  cries  proceed- 
ing from  the  house  of  the  prisoner  in 
the    night  preceding  her  death,   was 
permitted  to  testify  what  these  cries 
indicated,   whether    the    person  was 
crying  from  joy  or  grief: 


Held,  error  ;  and  that  the  question  called1 
for  the  conjecture  of  the  witness  as  to- 
the  cause  of  the  cries,  and  not  for  a 
description  of  them.  ( Messner  agt.  The' 
People,  45  JV.  Y.,  I.) 

41.  Statements    made  by  the   deceased 
shortly  preceding  her  death,  in  the  ab- 
sence of  the  prisoner,   are  not  admis- 
sible in  evidence  against  him.     (Id.) 

42.  On  the  question  of  diligence  in  find- 
ing the  consignee,  evidence   as  to  his 
being  well  kuown  in  the  community  is- 
competent.      (  Whitbeck  agt.   Holland, 
45  N.  r.,  13.) 

43.  The  report  or  certificate  of  an  officer 
is  evidence  only  of  facts  which,  by 
law,  he  is   required  or  authorized  to* 
certify.     (Board  of  Water  Commission- 
ers of  Cohoet  ayt.  Lansing,  45  N.    Y.r 
19.) 

44.  A   transcript   of    minutes  extracted 
from  the  docket  of  a  court,  is  not  ad- 
missible in  evidence  under  the  act  of 
congress  of  26th  May,  1790.     (Pepin. 
agt.  Lachenmeyer,  45  N.  Y.,  27.) 

45.  A  bill  of  sale,  though  absolute  upon 
its  face,   may  be  shown  by  parol  evi- 
dence to  bave  been   given  in  trust  for 
creditors       (Britton  agt.  Lorenz,    45 

N.  r.,  51.) 

46.  The  provisions  of  chap.  348,  of  Laws 
of  1860,   apply  to  instruments  which, 
though  absolute  upon   their   face,  are 
in  fact  made  in  trust,  for  creditors,  and 
such  instruments,  wheu  not  properly- 
acknowledged,  as  by  that  act  required,, 
are  void.     (Id.) 

47.  All  communications  made  by  a  client 
to   his  counsel,   with  a  view  to   pro- 
fessional advice  or  assistance,  are  priv- 
ileged, whether  such  advice  relates  to- 
a  suit  pending  or  contemplated,  or  to 
any  other  matter  proper  for  such  ad- 
vice or  aid  ;  but  communications  made 
in  the  presence  of  all  the  parties  to  the 
controversy  are  not  privileged,  and  thi» 
exception   includes  a  case  where  the 
communications   were    made    by   the 
plaintiff's  assignor  in  trust  for   cred- 
itors, in  the  presence  of  the  defendant, 
to  the  attorney  employed  1.0  draw  the 
papers  between  them.     (Id.) 

48.  In  an  action  against  a  railroad  cor- 
poration to  recover  for  injuries  to  the 
plaintiff,  a  passenger,  the  defendant'*- 
superintendent    being    asked,    on    hi* 
cross-examination   bv  the  plaintiff,  if 
he  had  not  stated  that  he  was  not  to 
blame  for    the  accident,  and    that  he 
could  not  get  ties  or  materials  to  repair 
the  road,  answered  that  he  had  no  re- 
collection  of  such   statement.     After- 
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wards  a  witness  called  by  the  plaintiff 
was  permitted,  against  the  objection 
of  the  defendant,  to  answer  the  fol- 
lowing question  :  •'  Will  you  state 
what  you  heard  Townsend  (the  super- 
intendent) say  on  Sunday  morning 
about  the  track,  and  about  his  applica- 
tion for  materials  to  put  it  in  order,  and 
what  was  said  to  him  that  drew  it 
out:?" 

Held,  that  the  question  was  proper  as 
affecting  Townserid's  credibility,  he 
having  testified  that  the  road  was  in 
good  Order  at  that  point.  (Sloan  agt. 
New  York  Central  Mailroad  Comgany, 
45  N.  F.,125.) 

49.  In  showing  inconsistent  statements 
out  of  court,  the  usual  form  is  to  ask 
the  precise  question  put  to  the  principal 
witness,  whose  credibility  is  attacked ; 
but  the   practice  in   this  respect  is  to 
Borne  extent  under  the  control  and  dis- 
cretion of  the  court.    (Id.) 

50.  In  such  an  action,  a  question   put  to 
the  attendant  of  the  plaintiff,  as  to  how 
far  the  plaintiff  was  able  to  help  her- 
self, ana  at  what   point  she  required 
assistance  to  do  what  was  necessary  to 
be  done,  called  for  facts,  and  not  mere 
opinion,  and  was  not    objectionable. 
(Id.) 

51.  The  question  to  the  attending  phys- 
ician to  the  plaintiff,  whether  she  had 
the  veueieal  disease  while  under  his 
care: 

Held,  properly  excluded.    ( Id.) 

52.  In  an  action  upon   quantum  meruit 
for  two  years'  services  performed  under 
an  entire  contract  for  a  longer  period, 
void  by  the  statute  of  frauds,  the  rate 
of  compensation  fixed   by  the  agree- 
nieut  during  the  whole  term  is  not  even 
po-ima  facie  evidence  as  to  the  value  of 
the  services   rendered,  where,  at  the 
commencement  of  the  term  of  service, 
the  plaintiff  was  ignorant  of  the  busi- 
ness in  which  he  was  employed,  and 
ordinary   skill   therein    was  only    ac- 
quired by  instruction  and  practical  ex- 
perinoe  for  a  considerable  time.  (Galvin 
agt.  Prentice,  45  N.Y.,  162.) 

53.  Upon  a  criminal  trial,  photographic 
likeness,  taken  after  death,  of  persons 
whom  it  is  material  to  identify,  may 
be  exhibited  to  witnesses  acquainted 
with  sucb   persons  in  life,  as   aids  in 
the  identification.    (Id.) 

54.  In  an  action  to  set  aside  a  convey 
ance    of    re-al    estate,    as    fraudulent 
brought  by  the  judgment  creditor  of 
the  grantor   against  the   grantee,  the 
judgment  is  conclusive  evidence  of  the 
debt  agaiust  each  grantee  although  hi" 


grant  is  prior  to  the  judgment ;  and 
testimony  to  disprove  the  existence  of 
such  a  debt,  offered  by  him,  is  inad- 
missible. (Burgess  agt.  Simonson,  45- 
N.  Y.,  225.) 

55.  Where   the  defendant,   having  par- 
chased  all  the  lumber  in  the  plaintiff  'a- 
mills  at  an  agreed  price  per  1,000  feet 
for  the  "  prime."  another  price  for  the- 
"  merchantable,"  and  another  price  for 
"  refuse,"  and  the  lumber  having  been 
delivered,    after   opportunity    for  ex- 
amination, gave  a  receipt  for  so  many 
thousand   feet    of   prime    lumber,    so- 
many  thousand   feet  of  merchantable 
and  so  many  thousand  feet  of  refuse  : 

Held,  in  an  action  for  the  price,  evidence- 
offered  by  the  defendant  to  show  that 
all  the  lumber  for  which  the  action 
was  brought  as  ''prime,"  and  a  large- 
portion  as  "merchantable,"  was 
neither,  but  in  fact  "refuse,"  waa^ 
properle  excluded.  (McCormick,  agt. 
Sarsoti,  45  A'.  Y.,  265.) 

56.  Negative  testimony  is  ordinarily  of 
less  weight  than  positive,  but  is  not  to- 
be  disregarded.    The  jury  have  a  rignt 
to   consider  it,  and   where  a  witness 
testifies  that  he  was  in  a  position  to  see 
the  whole  transaction,  and  as  to  certain 
things  testified  to  by  another  witness, 
states   positively    that    they    did  not 
occur,  and  as  to  other  things  that  he 
did  not  see  them,  there  is  such  a  con- 
tradiction as  would  justify  the  jury  in. 
discrediting  or  disregarding   the  evi- 
dence   of    either    of    the    witnesses. 
(Bradley  agt.  Mutual  Benefit  Life  In~ 
surance  Company,  45  N.  Y.,  422.) 

57.  A  deed  of  certain   real   estate  was 
given   in  1860,  the  grantee,  under  itr 
dying  in   1790,  aud    leaving  an   heir 
proved    to  be   in  possession   in    1806, 
claiming  as  heir,  and  who  continued  in 
possession  until  1828 : 

Held,  that,  in  1867,  the  deed  might  be 
read  in  evidence,  by  such  heir's  grantee 
in  possession,  as  an  ancient  deed,  with- 
out proof  of  its  execution.  (Cakill  agt. 
Palmer,  45  N.  Y.,  478.) 

58.  Evidence  of  an  insurance  agent  as  to 
the  reasons  why   the  insurance  com- 
pany with   which   he  was  connected 
had  refused,  to  insure  certain  property, 
is  inadmissible  to  show  the  dangerous 
chaiacter  of  the   business   carried  on 
upon  the  property,   especially   where 
such  agent  admits  that  he  has  himself 
no  personal  knowledge  of  tlie  business. 
(Atlantic  Dock  Company  agt.   Libby, 
45  N.  F.,499.) 

59.  In  an  action  to  recover  for  personal 
injuries  caused  by  the  defendant's  car ,. 
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in  which  the  plaintiff  was  a  passengar, 
leaving  the  track,  alleged  to  have  oc- 
currrd  on  account  of  the  defective  con- 
dition of  the  track : 

Held,  that  the  admission  of  evidence,  on 
behalf  of  the  plaintiff,  of  the  condition 
of  the  road  as  to  a  point  half  a  mile 
distant  from  the  place  of  the  accident, 
and  evide»ce  that  new  ties  were  sub- 
sequently put  in  at  points  in  the 
neighborhood  of  the  accident,  was 
erroneous.  (Reed  agt.  The  New  York 
Central  Railroad  Company.  45  N.  Y., 
574.) 

60.  In  such  an  action,  where  the  injuries 
are  claimed  to  have  resulted  in  a  per- 
manent disability  of  the    plaintiff   to 
perform  mental  or  physical  labor,  the 
defendants  proved  that,  several  months 
after  the  injury,  the  plaintiff  had  per- 
formed such  labor.    The  evidence  of 
the  plaintiff  in  his  own  behalf  that,  at 
the  time  this    labor   was    being    per 
iormed,  he  declared  to  a  person  casu- 
ally present,  and  with  whom  he  had 
BO  business  relation,  that  he  then  felt 
ill,  was  inadmissible,  either    to  con- 
trovert the   defendant's    proof   or    to 
show   statements  of  his  own   out  of 
court  consistent   with  his  testimony. 
(Id.) 

61.  It  seems  that  since  parties  have  been 
made   by  the  statute   competent  wit- 
nesses in  their  own  behalf,  there  is  no 
longer  the   necessity    for   giving   the 
declarations   of  living  parties  in  evi- 
dence, which  was  formerly  the  reason 
of  the  rule  admitting  them  in  certain 
cases  ;  and  the  reason  of  the  rule  ceas- 
ing, the  rule   itself,  adopted  with  re- 
luctance   and      followed     cautiously, 
should  cease;    (Id) 

€2.  Evidence  of  declarations  by  an 
owner  of  real  estate,  made  publicly  to 
the  bidders  assembled  at  the  sheriff's 
sale  thereof,  and  in  the  hearing  of  one 
who  afterward  purchases  at  such  sale, 
that  he  had  no  interest  in  the  premises ; 
that  the  entire  title  was  in  the  execu- 
tion debtor  and  whoever  purchased  at 
such  sale  would  get  good  title,  is  com- 
petent as  against  the  subsequent 
frantees  or  the  heirs  of  such  owner, 
f  not  sufficient  of  itself  to  show  an 
estoppel  (as  to  which  quere),  it  is  error 
to  exclude  it,  as  additional  evidence 
•that  the  purchase  was  induced  thereby 
might  be  given.  (Mattoon  agt.  Young, 
45  N.  Y.,  696J 

63.  In  an  action  upon  a  note  drawn 
payable  to  the  husband  and  wife, 
brought  against  the  maker  by  the  wife, 
after  death  of  the  husband,  the  maker 
being  an  executor  and  the  wife  the 


executrix  of  his  will,  evidence  tha-t  a 
legacy  to  the  wife  was  intended  in 
lieu  of  the  note  ;  that  such  intended 
provision  was  with  her  knowledge  and 
consent,  and  that  she  had  produced  the 
note  to  the  appraisers  and  included  it 
in  the  inventory  as  assets  of  the  test- 
tator,  is  competent  for  the  defense,  to 
show  that  she  is  not  "-the  real  party 
in  interest."  (Sandford  agt.  Sandford, 
45  N.  Y.,  723.) 

64.  The  maker,  on  becoming  an  executor, 
is  as  well  entitled  to  hold  the  note,  if 
assets,  as  the  plaintiff;  nor  can  she,  by 
an  action  at  law,  compel  him  to  pay  it 
into  her  hands.    (Id.) 

65.  An  error  in  transcribing  the  direction, 
and  consequent  mis-delivery  of  a  tel- 
egram,  is    prima  facie    evidence    of 
neglect  and  want  of  care  in  the  oper- 
ator, and  casts  the  burden    of  proof 
upon  the  company  of  explaining  the 
error  and    showing  that  it    occurred 
without    fault.       (Baldwin   agt.    Tht 
United  States  Telegraph   Company.  45 
If.  Y.,  744.) 

66.  An  objection  to  the  admission  of  a 
copy,  on  the  ground  that  it  was  "  in- 
competent and  immaterial,"  does  not 
raise  the  question  that  the  paper  was 
improperly  admitted,  because  a  copy, 
and   not    the    original.      (Atkins   agt. 
Hlwell,  45  If.  Y.,  753.) 

67.  The  protest  of  the  master  of  a  vessel, 
made  in  a  port  of  distress,  where  the 
owners  have  presented  to  the  insurers 
and  used  such  protest  on  a  claim  for 
insurance,  is   admissible    evidence  in. 
behalf  of  the  defendants,  in  an  action 
brought  by  such  owners,  employers  of 
the  master,  for  fraudulent  representa- 
tions as  to  her   condition,  alleged  to 
have  been    made   by    the  defendants 
upon  her  sale  to  the  plaintiffs.    What 
constitutes  fraud  in  making  false  rep- 
resentation upon  a  sale,  discussed  by 

POLGER,   J.      (Id.) 

68.  Proof  of  a  diversion  of  commercial 
paper  from  the  purpose  for  which  it 
was    delivered    by   the   maker,    casts 
upon  the  holder  the  burden  of  showing 
that  he  is,   or  has  succeeded   to  the 
rights  of,  a  bona  fide  holder.      (Far- 
mer's and  Citizens'  National  Bank  agt. 
Noxon,45N.  Y.,  762.) 

69.  Declarations    or    admissions  of  the 
surviving  partner,  relating  to  his  con- 
struction of  the   partnership  arrange- 
ment, to  the  effect  that  he  claimed  no 
pecuniary  interest  in  a  judgment  re- 
covered by  his  firm,  and  that  the  rep- 
resentatives   of    a    deceased    partner 
were  entitled  to  it,  do  not  show  want 
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of  title  in  such  survivor.     (Ddby  agt. 
Ericsson,  45  N.  T.,  786.) 

70.  When  there  is  evidence  tending  to 
show  the  place  of  residence  and  death 
of  one  partner,  proof  of  the  death  at 
the  same  place  of  a  person  bearing  the 
same  name,  establishes,  prima  facie, 
the  title  of  the  other  partner  as  sur- 
vivor.    (Id.) 

71.  Mere  lapse  of  time,  less  than  twenty 
years  from  the  rendition  of  a  judgment, 
does  not  raise  a  presumption  of  pay- 
ment.    (Id.) 

72.  Evidence  of  the  pecuniary  ability  of 
the  defendant,   for  many   years  after 
the  recovery  of    a  judgment  against 
him,  does  not  tend  to  show  payment 
and  is  immaterial.  (Id.) 

73.  In  an  action  against  the  widow  and 
children,  and  also  the    personal   rep- 
resentatives of  an  intestate,  to  set  aside 
a   deed   from   such   intestate    to    such 
widow  and   children,   claimed   to    be 
fraudulent  as  against  creditors,  and  for 
sale  or  mortgage  of  the  lauds  so  con- 
veyed, to  pay  debts,  the  roll  of  a  judg- 
ment recovered  by  the  plaintiff,  in  an 
action  against  the  personal  represen- 
tatives of  such  intestate,  upon  simple 
contract  debts  accrued  before  his  death 
and   before  such   deed  was   given,  is 
not  competent  evidence  against  such 
grantees.     (Sharpe  agt.    Freeman,  45 
N.  T.,  802.) 

74.  Such   judgment  does  not  render  the 
claim  of  the  creditor  a  judgment  debt, 
as  to  the  grantees  or  heirs-at^law  of 
the  intestate.    (Id.) 

75.  Nor  does  such  judgment  preclude  the 
heirs-at-law  from  interposing  the  stat- 
ute of  limitations  to  the  claims  upon 
which  it  was  recovered.  (Id.) 

See  FRAUD.   (Id) 
TKIAL.   (Id.) 

76.  In  an   equity  action,  the  court  will 
not  reverse  the  judgment  on  accout  of 
the  admission  of  improper  evidence,  if 
from  the   whole  case  it  appears  that 
such  evidence  could  not  have  changed 
the  result.  (King-Agt.  Whaley,  58  Barb., 

77.  It  seems  where  one  of  several  owners 
enters  into  the  actual    possession   of 
land  under  a  deed  which  purports  to 
convey  the  entire  interest,  it  will  be 
presumed,  without  other  evidence,  that 
his  possession  is  hostile  to  the  remain- 
ing owners.    (Id.) 

78.  The   declarations   of  the   tenant,  in 
each  a  case,  though  perhaps  unneces- 


sary, are  competent  evidence  to  restric 
his  claim  and  show  that  it  is  not  ad- 
verse. (Id.) 

79.  In  an  action  for  goods  sold  and  de* 
livered,  and  to  recover  the  balance  of 
an   account,  day-books  and  books  of 
original  entries,  not  kept  by  the  plain- 
tin's  themselves,  but  by   keepers  em- 
ployed for  that  purpose,  and  who  did 
not  make  the  sales  charged  by  them, 
but  only  entered  the  sales  reported  to 
them  by  the  salsemen,  are  not  admis- 
sible in  evidence  for  the   purpose  of 
proving  the  entries  of  sales,  on   proof 
of  handwriting;   which  sales  are  not 
remembered  by  the  persons  making  the 
same  ;  and  where  the  sale  has  not  been 
proven,  apart  from  the  book.    (Gould 
agt.  C'onway,  59  Barb.,  355.) 

80.  Such  books,  as  books  of  account,  are 
incompetent  witnesses  for  any    pur- 
pose.    Of  themselves  they  can  neither 
prove,  nor   tend    to    prove,  anything. 
The  entries  being  all  made  by  third 
persons,  are  mere  written  statements  of 
others — no  better  than  hearsay.     (Id.) 

81.  Nor  can  such  entries  be  properly  re- 
ceived in   evidence  as  original  mem- 
oranda, to  aid   in  establishing  the  de- 
fendant's indebtedness.    (Id.) 

82.  Yet  it  seems,  that  in  such  a  case  if  it 
appears   that   the   salesman    who   re- 
ported a  sale  saw  the  chaige  made  by 
the  book-keeper,  and  knew,  then,  that 
it   was  correctly  made,  it  may  be  in- 
troduced as  a   memorandum,   in  con- 
nection with  the  testimony  of  the  sales- 
man, either  with  or  without  the  test- 
imony of  the  book-keeper,  the  salesman 
having  forgotten  the  fact  that  such  sale 
was  made  by  him.    (Id.) 

83.  There  is  no  case,  or  rule  of  evidence, 
which  holds  that  the  books  of  account 
of  a  party  are  proper  evidence  to  prove 
an  indebtedness  against  another,  where 
such  books  have  not  been  kept  by  a 
clerk  employed  by  him.    (Id.) 

84.  When   issues    are    formed,    by    the 
pleadings,  testimony  pertinent  to  such 
issues   is  admissible.     Hence,   if   the 
plaintiff,  in  addition  to  the  matters  set 
forth  in  the  complaint,  testifies,  upon  a 
commission  as  to  matters  not  embraced 
in  the  complaint,  but  distinctly  raised 
and  presented  as  a  defense  by  the  an- 
swer, it  cannot  be  held  as  error  to  ad- 
mit the  testimony.    (Id.) 

85.  Defendants  objected,  on  the  trial  to 
the  introduction  of  a  judgment  roll  in 
evidence,   upon   the  ground  that  the 
same  was  imperfect,  having  no  sum- 
mons or  minutes  of  trial  annexed.    The 
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answers,  which  were  a  part  of  the 
judgment  roll,  showed  that  the  defend- 
ants had  heeu  brought  into  court  : 

Beld,  that  if  the  clerk  of  the  court  omitted 
to  annex  the  summons  to  the  judgment 
roll,  as  it  was  his  duty  to  do,  the  omis- 
.sion  would  nut  deprive  the  prevailing 
party  of  his  rights.  And  that  with 
aspect  to  the  minutes  of  trial,  inas- 
much as  the  judgment  roll  showed  a 
fcrial  before  the  judge,  without  a  jury, 
.his  findings  in  favor  of  the  plaintiff, 
.and  directions  for  judgment,  it  appeal- 
ed to  meet  the  requirements  of  the 
Code,  (§  281 ;,)  except  iu  respect  to  the 
summons.  (Id.) 

86.  And  that  as  to  its  sufficiency,  or  the 
effect  of  any  irregularity,  the  judgment 
roll  was  not  a  nullity.  (Id.) 

See  CONTEMPT.   (Id.) 

C  ORPORATION.     ( Id. ) 

PRACTICE.    (Id.) 

SUPPLEMENTARY       PROCEEDINGS. 
(Id.) 

•87.  Upon  a  question  whether  the  words, 
"  with  interest  after  six  mouths,''  had 
been  added  to  certain  promissory  notes, 
after  or  before  delivery  : 

Held,  that  the  entries  of  the  notes  in  a  bill 
book,  made  at  the  time  of  the  delivery 
in  the  regular  course  of  business  by  the 
payee's  clerk,  who  was  unable,  in- 
dependently of  the  entries,  to  state  the 
contents  of  the  notes,  were  admissible 
in  evidence.  (Kennedy  agt.  CrandeU,  3 
Lansing,  1.) 

88.  It  is  competent  to  prove  in  an  action 
of  ejectment  by  one  who  swears  to  an 
acquaintance  with   the  premises  des- 
cribed in  the  complaint,  and  to  having 
obtained   information  from  one  living 
thereon  that  from  his  knowledge  and 
information    the    defendant    occupies 
within  the  premises  so  described.  (  Van 
Sensselaer  agt.    Vickory,    3    Lansing, 
57.) 

89.  And  the  testimony  of  one  who  has 
examined  surveys  and  maps  of    the 
premises  so  described  and  plotted  the 
same  out  according  to  the  surveys,  and 
followed  the  different  lines  as  given  in 
the  description,  with   the  naked  eye, 
and  found  the  bounds  of  the  defend- 
ant's occupation  is  also  admissible  upon 
the  same  question.  (Id.) 

90.  Where,  in  ejectment  for  non-payment 
of  rent  reserved  upon  a  lease  in  fee  the 
defendant  having  occupied  for  twenty 
years  under  the  lease  without  payment 
or  demand  upon  him,  pleads  the  statute 
of    limitations,   evidence  that    others 
Lave   paid  rent  within  that  time  is  ad- 


missible, to  show  a  claim  thereof  by 
tue  landlord.     (Id.) 

91.  The  rule  in  equity,  which  admits 
parol  evidence  to  show  that  a  deed  or 
instrument  absolute  on  its  face,  was 
intended  as  a  mortgage,  only  permits 
evidence  to  show,  that  at  the  time  of 
the  execution  and  delivery  thereof  the 
parties  designed  it  to  be  a  mortgage. 
(Barrett  agt.  Carter,  3  Lansing,  68.) 

92  A  subsequent  agreement  is  not  ad- 
missible unless  iu  writing  and  formally 
executed.  (Id.) 

93.  In  an   action  to  have  the  plaintiff's 
conveyance  to  the  defendant's  devisor 
declared  a  mortgage : 

Held,  that  the  plaintiff's  testimony  tha 
he  did  not  pay  rent  to  said  devisor 
was  properly  excluded,  under  §  399  of 
the  Code.  (Id.) 

94.  A  circular,  stencil  plate,  and  form  of 
invoice  delivered    to  the   plaintiff  by 
the  defendant  while  soliciting  consign- 
ments of  goods  for  sale,  held  admis- 
sible, as  evidence  bearing    upon   the 
terms  on  which  tht  consignment  was 
made,  and  the  character  in  which  the 
defendants  proposed  to  the  plaintiff  to 
act  in  receiqiuo  the  same.     (  Whitaker 
agt.  Chapman,  3  Lansiny,  155.) 

95.  Inquisitions  of  lunacy  are  Jgenerally 
admissible   in  evidence,  but  are  con- 
clusive only  against  parties  concerned 
therein  and  their  privies.     (Hoyt  agt. 
Adee,  3  Lansing,  173.) 

96.  Upon  trial  of    an   action    before  a 
justice  of  the  peace,  to  recover  a  bal- 
ar.ce  claimed,  the  plaintiff  swore  that 
the  defendant,  at  the  time  of  making  a 
payment,  had  said  and  admitted  that 
there  was  a  balance  due  ;  the  defend- 
ant testified  to  the  conversation  at  the 
time  mentioned,  and  his  version  of  it 
contradicted    the    plaintiff'   as    to    the 
alleged  admission ;   he  was  then  asked 
by  his  counsel  if,  at  the  time  he  made 
the   payment,   he  had   admitted    that 
there  was  a  balance  due,  and  the  ques- 
tion, being  objected  to  as  leading,  was 
excluded : 

Held,  that  the  defendant  was  entitled  to 
the  benefit  of  his  positive  and  unqiv- 
ocal  denial  of  the  admission,  and  that 
the  exclusion  of  the  question,  under 
the  objection  made,  was  error.  (Potter 
agt.  JBisseil,  3  Lansing,  205.) 

97.  The    defendants    sold    coal    to  the 
plaintiffs,  and  engaged  to  deliver  it  in 
October,  upon  boats  provided  by  the 
latter.    The  plaintiffs  furnished  boats 
as  agreed,    and   demanded    the    coal 
which  the  defendant  failed  to  deliver 
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until  late  in  November.  In  an  action 
to  recover  damages  for  detention  of  the 
plaintiff's  boats : 

Iff  Id,  that  the  defendants  were  liable 
and,  in  view  of  their  contract,  could 
not  excuse  the  detention  by  showing 
an  asage  or  custom,  or  that  the  delay 
was  caused  by  failure  in  their  supply 
of  coal,  or  by  breaks  in  the  canal,  or 
by  other  excuses  which  might  avail, 
where  the  contract  for  delivery  was 
not  explicit  in  terms.  (Read  agt.  Pres'i, 
dbc..  of  D.  <&  H.  Canal  Co.,  3  Lansing, 
213.) 

.'98.  It  seems,  that,  in  a  sheriff  "s  action 
upon  the  defendant's  promise  of  in- 
demnity to  recover  the  amount  of  a 
judgment  obtained  against  and  paid 
by  him  for  goods  sold  under  the  de- 
fendants' execution,  the  plaintiff  need 
not  prove  the  amount  realized  upon  a 
sale  of  the  goods  levied  on,  and  applied 
by  him  on  such  judgment  although  the 
amount  so  realized  and  applied  is 
averred  in  the  complaint,  ana  the  de- 
mand is  for  ihe  balance  of  the  judg- 
ment's face ;  and  that,  in  such  case,  it  is 
for  the  defendants  to  prove  the  precise 
amount  realized  if  they  dispute  the  de- 
ficiencv  claimed.  (Howell  agt.  Christy, 
3  Lansing,  238.) 

99.  The  declarations  of    the   assignor, 
made   before  an   assignment    for  the 
benefit  of  his  creditors,    are   not  ad- 
missible in  evidence  against  the  title 
of  the  assigned.     (Bullis  agt.   Mont- 
gomery, 3  Lansing,  255.) 

100.  So  held  upon  the  authority  of  Jones 
agt.    The  East  River  Society  of  the  At. 
E.  Church,  &c,,  (21  Barb.,  161).     (Id.) 

101.  Where,  however,  the  assignee  claims 
goods    under  the   assignment,   which 
were   fraudulently    obtained    by    the 
assignor,  the  latter's  declarations  made 
before  obtaining  the  goods,  and  tend- 
ing to  show  that  he  obtained  them  by 
fraud,  are  admissible,  against  the  as- 
signee, in  favor   of  the   true  owner. 
(Id.) 

102.  The    plaintiff    in    ejectment,    may 
prove  title  as  mortgagee  in  possession 
by    agreement    with   the     mortgagor, 
although  his  complaint  avers  that  he  is 
entitled  as  owner  in  fee  simple.  (Chap- 
man agt.  The  Delaware,  dbc.,  R  It.  Co., 
3  Lansing,  261.) 

103.  Evidence  of   a  parol  surreder  of 
lands,  by  the  mortgagor,  followed  by 
actual  possession  under  it,  is  competent 
in  ejectment  to  show  the  title  of  a  mort- 
gagee in  possession.  (Id. ) 

104.  Affidavits   ol    proceedings   in  fore- 


closure by  advertisements,  under  which 
the  mortgagee  has  bidden  in  the  prop- 
erty, although  not  sworn  before  suit 
brought,  are  admissible  in  evidence  in 
ejectment  by  the  mortgagee,  as  part 
ot  the  histo'ry  of  his  claim  of  title. 
(Id.) 

105.  Where  the  complaint  in  an  action 
for  relief,  upon  the  ground  of  fraud, 
set  forth  facts  showing  that  the  cause 
of  action    originated   more   than  six 
years  before  the  suit,  and  the  answer 
pleaded  the  statute  of  limitations,  and 
the  plaintiff  did  not  prove  his  non-dis- 
covery of  the  fraud  before  a  time  with- 
in the  six  years,  but  the  evidence  tend- 
ed to  establish  the  contrary,  and  the 
referee's  finding  was  against  the  pre- 
sumption and  tendency  of  the  evidence, 
as  to  the  plaintiff's  knowledge  of  the 
fraud  prior  to  the  six  years : 

Held,  that  the  findings  was  unsupported 
by  evidence,  and  being  of  a  material 
fact,  was  error  in  law.  (Ericksan.  agt. 
Qiiinn,  3  Lansing,  299.) 

106.  Where  the  proof  of  service  of  cita- 
tion, on  a  creditor  of  the  estate,  to  at- 
tend  the   final   accounting  by  its  ad- 
ministrators,  consisted  in  allegations 
of  fact  contained  in  the  record  of  such 
proceedings,   showing  jurisdiction  of 
the  surrogate  therein : 

Held,  that  there  was  paima  facie,  evi- 
dence of  such  service,  and  that  the 
creditor  was  bound  by  the  decree. 
Rose  agt.  Lewis,  3  Lanssng,  320.) 

107.  The  true  time  of  filling  up  a  process, 
and  of  placing  it  in  the  officer's  hands 
for  service  and  of  its  service,  may,  it 
seems,  be  shown  by  extrinsic  proof 
irrespective  of  the  date  of  the  process, 
and  of   the   return   indorsed  thereon. 
(Porter  agt.  Kimball,  3  Lansing,  330.) 

108.  The  return  of  a  justice  to  the  county 
court,  showing  the  time  of  the  issue 
and  return,  of  service  of  the  summons, 
is  prima  facie  evidence  of  the  time  of 
the  commencement  of  the  action  in  the 
trial  upon  appeal  in  that  court.     (Id.) 

109  The  decision  in  this  case  upon  former 
hearing  at  general  term  (59  Barb.,  467) 
reaffirmed:  (Id.) 

110.  Where  the  law  of  a  foreign  country 
or  state  is  a  subject  of  inquiry  in  stale 
courts,  the  lexfori  other  than  statutory, 
will  be  presumed  to  be  the  existing  law 
in  such  foreign  country  cr  state,  unless 
evidence    is    given    to    the    contrary. 
(Hi  ad  ley  agt.  Mutual  Benefit  Life  Ins. 
Co  ,  Lansing,  341.) 

111.  And   it  seems   that  the  court  is  at 
liberty,  on  appeal,  to  refer  to  the  stat- 
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ute  of  law  of  another  state  to  ascertain 
what  law  should  control  on  the  ques- 
tion before  it.  (Id.) 

112.  Where  a  policy   of    life  insurance 
contained  a  clause,  which  made  it  void 
"  in  case  the  insured  should  die  by  his 
own  hand,  or  in  consequence  of  a  duel, 
or  by  reason  of  intemperance  from  the 
nse  of  intoxicating  liquors,  or  by  the 
hand  of  justice,  or  in  the  known  viol- 
ation of  any  law  of  these  states,  or  of 
the   United   States  ;"'  and  the  insured, 
being  in  Louisiana,  attempted  to  force 
the  collection  of  a  debt  by  taking  prop- 
erty from  his  debtor's  possession   by 
force;  and,  the  latter  seizing  him,  was 
struck   by,   and    thereupon    shot    and 
killed  the  insured  ;  in  an  action  upon 
the  policy : 

Seld,  that  the  insured  died,  within  the 
meaning  of  (the  exception,  in  the 
known  violation  of  a  law  of  the  state 
of  Louisiana,  and  that  the  policy  was 
void.  (Id.) 

113.  And  that  this  was  so,  although  no 
proof  has  been  given  as  to  the  law  of 
Louisiana  with  regard  to  the  act  com- 

v  milled.     (Id.) 

114.  The  exception  was  intended  to  pre- 
vent the  insured  from  doing  any  acr,  in 
violation  of  law  which  would  naturally 
lead  to  conflict,  by  which  his  life  would 
be  endangered.    (Id.) 

115.  In   an    action   by    an   employee  to 
recover  compensation,  under  a  contract 
lor  services   of    which   the  employer 
refused  to  allow  performance,  a  mate- 
rial issue  was  made  as  to  the  plaintiff's 
fitness  and  competency  for  the  employ- 
ment: 

Seld,  that  letters  commending  the  plain- 
tiff's  skill,  &.C.,  written  before  the 
employment,  by  third  persons  in  an- 
swer to  inquiries  made,  by  the  defend- 
ant at  the  plaintiff 's  suggestion,  and 
by  the  plaintiff  himself,  were  incom- 
petent evidence  for  the  latter  :  and  in 
view  of  such  issue  that  their  admission, 
by  a  referee  before  whom  the  action 
•was  tried,  was  error,  for  which  a  new 
trial  would  be  granted.  ( Wolstenholme 
agt.  The  Wolstenholme  File  Manuf.  Co., 
3  Lansing,  457.) 

See  ALTERATION.    (Id.) 

COUNTEK-CLAIM.     (Id.) 

COURT  OF  A  JUSTICE  OF  THE  PEACE. 

(Id.) 

DEED.  (Id.) 
EJECTMENT.    (Id.) 
INDEMNITY.    (Id.) 
MALICIOUS  PROSECUTION.  (Id.) 
NEGLIGENCE.  (Id.) 
NOTARY.  (Id.) 


PLEADINGS.     ( Id } 
RATIFICATION.    (Id.) 
WITNESS.     (Id.) 


EXCEPTIONS. 

1.  Where,  under  the  charge  of  the  court, 
upon  one  of  the  principal  questions  of 
fact  litigated  upon  the  trial,  the  defen- 
dant takes  a  general  exception   to  this 
part  of  the  charge,  in   the  absence  of 
the  whole    charge,    it    must  be  pre- 
sumed that  the  other  questions  in  the 
case  were    properly   submitted   by  the 
orht.r  portions  of  the  charge  which  are 
not  set  forth.     The  defendant,  there 
fore,     is    in    no    position    to    argue, 
under  the  exception  he  has  taken,  that 
certain    other    questions   of    fact    in- 
volved in  the  case,  which  should  have 
been  submitted  to  the  jury,  were,  by 
such     charge,  withdrawn   from    their 
consideration,  for   the  reason  that   no- 
request  was  made  for  such  submission. 

(  Vincent  agt.  JBamford,  ante,  109.) 

2.  Where    npon   the  trial  of   an  action 
or  a  breach  of  a  written  contract,  to 
deliver  petroleum  oil  —  payment  and 
delivery  being  simultaneous  and  con- 
current acts,   and    plaintiff,  although 
not  bound  to  prove  payment  or  tender- 
of  payment,  was  at  least  bound  to  es- 
tablisn  that  he  was  ready  and  willing 
to  pay  according  to  the  terms  of  the 
contract,  and  upon  this  point  consider- 
able  evidence    was    given     on    both 
sides,  this  raised  a  clear  issue  of  fact, 
and  defendants  had  a  right  to  ask  its 
submission   to   the  jury     A  refusal  to 
do  so  was  error.     (Brooklyn    Oil  He- 
finery  agt.  Brown,  ante,  286.) 

3.  When  no  specific  request  is  made  for 
the    submission    of    any   question    of 
fact  to  the  jury,  and  a  verdict  is  di- 
rected bv  the  court,   to    which  direc- 
tion   only     a    general     exception    is- 
taken,   the  point,  that    such   question 
should    have    been    submited    to  the 
jury,  cannot  be  raised  for  the  first  time 
on  appeal,  although  the  evidence  may 
not  be  entirel  v  clear  or  uncontradicted. 
(Schroff  agt.  ^Bauer,  ante,  348.) 

See  INSURANCE  (MARINE).    (Id.) 
TRIAL.    (44  JV.  Y.) 

4.  A  general  exception  to  all  the  charge 
so  far  as  it  did  not  conform  to  several 
written  requests  previously  handed  up 
is  unavailing.      (Reqva    agt.  City    of 
Rochester,  45  N.  Y.,  129.) 

See  FRAUD.     (45  2V.  Y.) 
PRACTICE.    (Id.) 
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EXCISE. 

1.  In  an   action  to  recover  the  penalty, 
provided  by  section    15  of  the  excise 
law  of  185/,  for  the  sale  of  spirituous 
liquors  to   a  minor  under  the  age  of 
eighteen  years,   the  plaintiff  has  the 
burden  of  showing  that  the  defendant 
knew  or  had  reason  to  believe  that  the 
person  to  whom  sale  was  made  was 
under  the  age  of  eighteen  years.    The 
words  of  the   statute,    "  knowing  or 
having  reason   to   believe   him   to  be 
such."  apply   to  minors  as  well  as  to 
Indians  and"^  apprentices.     (Perry  agt. 
Edwards,  44  if.  Y.,  223.) 

2.  The  county  commissioners  of  excise 
under  the  excise  act  of  1857,  are  super- 
seded   by   the     town    commissioners 
authorized  by  the  excise  act  of  1870, 
and  are  by  tnat  act  removed  from  office 
and   deprived   not  only  of  the  power 
to  grant  licenses,  but  to  prosecute  for 
penalties  or  perform  any  other  duty  as 
commissioners.     {Board  of  Excise  agt. 
Garlingkouse,  45  N.  Y.,  249.) 

3.  Actions  for  penalties   commenced  by 
the  county  commissioners   before  the 
passage  of  the  act  of  1870  are  not  there- 
by abated,  but   may  be   continued  by 
the  town  commissioners,  who  may  be 
substituted  as  their  successors  in  office 
within  their  respective  localities;  and, 
until  such  substitution,  the  action  will 
proceed  in  the  name  of  the  original 
parties.     (Id.) 

See  MANDAMUS.    (45 N.  Y.) 


EXECUTION. 

1.  A  reversionary  interest  in  real  estate 
may  be  the  subject  of  levy  and  sale 
upon  execution,  although  the  extent  of 
such  interest  cannot  be  ascertained  nt 
the  time  of  such  sale,  and  the  whole 
reversion  is  contingent  upon  the  hap- 
pening of  events  which  may  never  oc- 
cur. (Wovdgate  agt.  Fleet,  44  N. 
Y.,l.) 

See  TRUSTS  AND  TRUSTEES.    C44  N.  Y.) 

PRACTICE.    (45  N.  Y.) 
See  JUDGMENT    AND   EXECUTION.     3 
Laming.)] 

MORTGAGE  AND  MORTGAGEE.  (Id.) 

EXECUTORS  AND    ADMINISTRA- 
TORS. 

See  ADMINISTRATORS.    (44  N.  Y.) 
ACTION.    (45JV.  Y.) 
ATTORNEY  AND  CLIENT.    (Id.) 
CONTRACT.    (Id,) 
EVIDENCE.    (Id.) 


1.  A  trustee,  making  a  sale  of  the  trust 
property,  cannot  become  a  purchaser 
on  nis  own  account,  either  directly  or 
fhrough  the  agency  of  another.     (Ter~ 
williger  agt.  Brown,  59  Barb.,  9.) 

2.  Thus,  if  an  executor,  selling  property 
under  the  order  of  the  surrogate,  for 
the  payment  of  debts,  becomes  himself 
interested  .in  a  purchase  thereof  made 
by  one  employed    by  him   to  act   as 
auctioneer,  ana  who  thus  becomes  his 
snb-agent,   a  residuary    devisee   may 
come  into  a  court  of  equity,  and   set 
aside  the  sale,  and  have  the  property 
resold.  (Id.) 

3.  Upon  a  sale  of  lands  by  the  executor, 
under  the  order  of  the  surrogate,  for 
the  payment  of  debts,  B.,  officiating  as 
auctioneer,  struck  off  the  premises  to 
himself.  Before  the  confirmation  of  the 
sale,   the   payment   of    the    purchase 
money,  or  the  delivery  of  the  deed  to 
B.,  an  arrangement  was  made  between 
him   and  the  executor,  by  which  the 
latter  became  equally  interested  with 
the  former  in  the  purchase  of  the  prop- 
erty.    The  sale  was  subsequently  con- 
firmed  by   the  surrogate,   and  a  con- 
veyance of  the  premises  executed  by 
the  executor  to  B.,  who,  on  tlie  game 
day  conveyed  an  equal  undivided  half 
of  said  premises  to  the  executor : 

Held,  that  neither  B.  nor  the  executor 
could  be  protected  against  the  claims 
of  those  interested  in  the  estate  directed 
to  be  sold  ;  the  purchase  being  a  palpa- 
ble violation  of  the  statute,  and  in 
direct  hostility  to  the  well  established 
principle,  that  a  trustee  shall  not  be 
allowed,  directly  or  indirectly,  to> 
speculate  out  of  the  trust  property,  or 
to  become  a  purchaser  thereof  for  his 
own  benefit.  (Id.) 

4.  A  final  accounting  of  administrators 
before   the   surrogate,   and   their  dis- 
charge upon  a  decree  duly  made  and 
entered    therein,    which    allows    and 
ratifies  their  payment  of    a  judgment 
against  the   intestate,   is  a   bar  to  an 
action,  by  a  judgment  creditor  of  the 
estate,  against  the  administrators,  and 
creditor,  in  the  judgment  so  paid,  to  set 
the  same  aside   as  fraudulent  against 
the  plaintiff  and  his  judgment,  and  to 
recover  the  amount  from  the  adminis- 
trators, paid   thereon,  as  fraudulently 
and  collusively  paid  by  them  under  an 
ex  parte  order  of  the  surrogate,  wheie 
such  plaintiff  has  been  made  patty  to 
the    proceedings    for     accounting    by 
service  upon  him  of  a  citation  therein 
as  the  statute  (2  R.  S.,  94,   6  65).  pro- 
vides.    (Boss   agt.   Lev-it,   3  Laming, 
320.) 
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5.  It  is  a  bar,  also,  to  a  recovery,  against 
the  creditor  who  has  receivea  the  pay- 
ment on  alleged  fraudulent  judgment; 
especially  where  the  latter  was  also  a 
party  to  the  proceeding  for  final  ac- 
counting. (Id.) 

See  EVIDENCE.   (Id.) 

HUSBAND  AND  WIFE.  (Id.) 
LIMITATIONS,  STATUTE  OP.   (Id.) 

SUBKOGATE,  &.C.     (Id.) 

EXECUTOR'S  SALE  OF  LANDS 
FOR  DEBT. 

See  SURROGATE,  &c.    (3  Lansiug.J 

EXEMPTION  FROM  TAXATION 

See  PLANK  ROADS  AND  TURNPIKES    (3 

Lansing. ) 

EXPRESS  COMPANIES. 

1.  Where  a  tranistory  action  is  brought  in 
the  name  of  the  treasurer  of  an  express 
company  against  the  president  by  name, 
of  another  express  company,  the  ques- 
tion of  a  change  of  venue  is  to  be  gov- 
erned by  the  residence  of  these  parties. 
(Bacon  agt.  Dinsmore.  ante,  368.) 

2.  Thus,  where  it  appeared  that  the  venue 
was  laid  in  the  county  of  Kings,  where 
the  plaintiffs  company  had  a  principal 
business  office,  but  he  was  a  resident 
of  Massachusetts,   and  the  defendant 
was  a  resident  of  the  city  and  county 
of  New  York,  where  the  company  had 
its  principal  business  office,  aim  that 
the  plaintiff  had  also  an  office  of  busi- 
ness   at  the  latter    place,     the    venue 
was  propeiJy  changed  from  Kings  to 
New  York,  although  both  parties  were 
joint  stock  associations.     (Id.) 

See  FORWARDERS.     (44  N.  Y.) 

3.  Carriers   by   vessels   and    railways, 
having  transported   the  goods  to  their 
dock  or  station  nearest  to  the  residence 
of  the  consignee,  and  notified  him  of 
their    readiness   to    deliver,    are    not 
bound  to  make  personal  delivery,  but 
this  exemption  does  not  extend  to  ex- 
press companies.     (  Whitbeck  agt.  Hol- 
land, 45  N.  Y,,  13.) 

1.  The  defendants,  a  joint  stock  associ- 
ation, carrying  on  business  as  express- 
men, and  w_ho  were  also  freight  agents 
of  the  Pacific  Mail  Steamship  Com- 
pany, received  from  the  plaintiff  mer- 
chandise in  a  package  marked 
"  C.  O.  D.,"  to  be  conveyed  from 
New  York  to  San  Francisco,  giving 
him  a  bill  of  lading  signed  by  them 
as  agents  for  the  steamship  company. 


At  the  plaintiff's  request,  they  agreed  to 
deliver  the  goods  to  the  consignee  and 
to  collect  the  amount  due  thereon, 
which  amount  they  were  to  return  to 
the  plaintiff.  Subsequently,  while  the 
goods  were  in  the  defendant's  ware- 
house, and  after  the  consignee  had 
been 'several  times  notified  to  call  and 
take  them  away,  which  he  had  pro- 
mised to  do,  they  were  destroyed  by 
the  explosion  of  a  package  of  uitro- 
glycerin.  In  an  action  brought  by  the 
plaintiff  to  recover  the  value  of  the 
goods : 

Held,  that  he  was  not  entitled  to  recover, 
and  that  the  liability  of  the  defendant 
was  that  of  warehousemen  only. 
(  Weed  agt.  Barney,  45  N.  Y.,  344,  ) 

F. 

FALSE  AND  FRAUDULENT  REP- 
RESENTATIONS. 

See  EVIDENCE.    (3  Lansing.) 
FRAUD.    (Id.) 
NEGLIGENCE.    (Id.) 
PLEADING.   (Id.) 

FALSE    IMPRISONMENT. 

See  JUDGMENT   AND   EXECUTION.      (3 
Lansing. ) 

FALSE  ANSWER. 
See  PLEANINGS.    (44  If.  Y.) 

FEDERAL  CONSTITUTION. 

See  MUNICIPAL   CORPORATIONS.      (44 
N.  Y.) 

FEE. 

1.  An  indenture,  executed  in  1804,  wit- 
nessed: "  That  the  said  parties  of  the 
first  part,  in  consideration  of  the  rents 
and  covenants  hereinafter  specified 
and  reserved,  have  granted  and  de- 
mised, and  by  these  presents  do  grant 
and  demise  unto  the  said  party  of  the 
second  part,  in  his  actual  tenure  now 
being,  the  privilege  and  right  of  erect- 
ing, and  to  erect  one  saw-mill  and  one 
grist-mill  on  the  mill  seat  situate  "  on 
a  certain  river.  "And  also  the  priv- 
ilege and  right  of  erecting  and  to  erect 
a  dam  from  the  southeasterly  side  or 
bank  of  said  creek  or  river  across  the 
same  (so  far  as  the  right  of  the  parties 
of  the  first  part  to  the  waters  of  the 
same  extend)  for  the  purpose  of  flowing 
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the  waters  of  said  creek  or  river,  for 
the  use  of  the  said  grist  and  saw  mill, 
and  for  the  use  of  such  mills  as  may 
be  erected  hereafter  by  the  parties  of 
the  first  part,  their  heirs  or  assigns,  be- 
low the  bridge  aforesaid;  and  also 
the  privilege  and  right  of  taking,  using 
and  enjoying  so  much  of  tbt,  laud  ad- 
joining the  said  mill  seat  as  may  be 
absolutely  necessary  to  and  for  the  ac- 
commodation of  the  said  grist  and  saw 
mill,  restricting  and  binding  the  said 
party  of  the  second  part,  his  heirs  and 
assigns  to  the  land  contained  within 
one  chain  in  breadth  from  the  bank 
-of  said  creek  or  river,  the  same  having 
been  heretofore  reserved  by  D.,  to 
have  and  to  hold  the  said  mill  seat, 
mills  to  be  erected  thereon,  laud  and 
dam  forever,  npon  condition  that  the 
.eaid  party  of  the  second  part,  his 
heirs,  executors,  administrators  and 
•assigns  shall  faithfully  yield,  render, 
.and  pay  therefor,  unto  said  parties  of 
the  first  part,  their  heirs,"  &c.,  a  speci- 
fied rent ;  and  als  >,  ''  that  the  said 
party  of  the  second  part,  his  heirs  and 
assigns,  shall  at  all  times  keep  the 
aforesaid  dam  in  good  and  sufficient  re- 
pair," and  allow  sufficient  water  to 
pass  for  the  purposes  of  mills  to  be 
•erected  below  by  the  parties  of  the 
first  part ;  with  the  right  of  re-entry 
for  the  failure  of  payment  or  violation 
or  non-performance  of  covenants,  and 
with  a  covenant  by  "  the  party  of  the 
second  part,  for  himself,  his  heirs,  ex- 
ecutors and  assigns,"  to  pay  the  rent 
and  observe  and  fulfil  the  covenants 
and  conditions : 

Held,  in  ejectment,  that  the  grant  was 
in  fee,  notwithstanding  the  absence  of 
words  of  iuheritence  from  the  haben- 
dum  clause.  (Saunders  agt.  Haiies. 
44  N.T.,  353.) 

2.  Every  part  of  a  deed  may  be  resorted 
to  for  the  purpose  of  ascertaining  its 
true  meaning,  and  the  expression,  •'  re- 
stricting and  binding  the  said  party  of 
the  second  port,  his  heirs  and  assigns, 
to  the  land  contained  within  one 
chain  "  being  repugnant  to  a  limita- 
tion of  the  estate  to  the  life  of  the 
lessee,  and  being  first  in  order  to  the 
instrument,  must  control.  (Id.) 

FELONY. 

iSee  COMPOUNDING  FELONY.      (3  Lans- 
ing.) 

FIDUCIARY  CHARACTER. 
See  DISCHARGE   IN  BANKRUPTCY.    (3 


FILING. 

1.  To  preserve  the  lien  of  a  chattel 
mortgage  through  successive  years, 
it  is  not  necessary  that  a  copy  should 
be  filed  each  year.  The  statute  re- 
quires but  two  conditions :  1st.  That 
it  be  filed.  2d.  That  a  copy,  with  a 
statement  exhibiting  the  interest  of 
the  mortgagee,  be  also  filed,  within 
thirty  days  next  proceeding  the  ex- 
piration of  one  year  from  the  first 
filing.  This  having  been  done,  no  fur- 
ther filing  is  necessary  to  make  the 
mortgage  a  continuing  security.  (Newell 
agt.  Warren,  44  N.  Y.,  244.) 

FINDINGS   OF  FACT   AND    CON- 
CLUSIONS OF  LAW. 

1.  In  an  action  against  a  surviving  part- 
ner, to  recover  an  alleged  indebtedness 
of  the  firm,  the  plaintiff  testified  that  a 
deceased  partner  told  him,  "  he  wanted 
to  borrow  some  money  to  use  for  the 
firm  ;  he  said  I  could  have  a  firm  note 
for  it  or  I  could   have  a  couple  of  ice 
wagons "  (individual   property  of  the 
deceased  partner).  "  He  said  he  wanted 
$300  ;  I  let  him  have  $300  "  : 

Held,  sufficient  to  sustain  the  finding  of 
fact,  that  the  loan  was  to  the  fiim. 
(Tremper  agt.  Conklin,  44  N.  F.,  58.) 

2.  Although   it  is  not  slated  in  a  judg- 
ment of  reversal  by  the  general  term, 
that  such   reversal  is  on  questions  of 
fact,  this  court  is  not  precluded  from 
examining  the  evidence,  so  far  as  to  de- 
termine whether  the  finding  on  a  ques- 
tion of  law,  dependent  upon  the  facts 
and  circumstances  disclosed  by  the  evi- 
dence, is  correct,  where  such  "facts  and 
circumstances  are  not  found,  but  only 
a  legal   conclusion  stated  as  resulting 
from  the  evidence.    (Duffy  agt.  Master- 
son,  44  N.  Y.,  557.) 

3.  Where  the  case  contains  only  the  re- 
port   of    the    referees,    without    any 
of  the   evidence,  the  appellate   court 
will  not  set  it  aside  unless  the  report 
finds  facts  which  render  its  conclusion 
erroneous.    The  report  must  show  that 
facts  exist  which  are  inconsistent  with 
its  conclusions  of   law.     Every   pre- 
sumption   is  in  its  favor.     It   is   as- 
sumed to  be   right,  and  to  be  founded 
upon   proof  of   everv   necessary  fact. 
(Tomhnson  agt.  the  Mayor,  44  JV.  Y,, 
601.) 

4.  Where  a  fact  necessary  to  sustain  the 
conclusion  of  law  does  not  appear  in 
the  findings  of  fact,  and  the  case  shown 
that  upon  a  request  to  find  as  to  such 
fact,  there  was  a  refusal  to  find  other- 
wibe  than  as  already  found,  the  court 
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will  not  presume  or  infer  in  aid  of  the 
jndgment  a  finding  of  this  fact.  (Meyer 
agt.  Amidon,  45  N.  Y.,  169.) 

5.  In  an  action  for  false  and  fraudulent 
representations  as  to  the  solvency  ot  a 
party,  the  referee  found  that  the  rep- 
resentations made  by  the  defendant 
were  false,  that,  the  plaintiffs  were  in- 
duced by  them  to  give  credit  to  such 
party,  and  that  damages  ensued  there- 
from to  the  plaintiff,  and  upon  the  re- 
quest of  the  defendant's  counsel  to  find 
that  the  statements  were  made  without 
fraud,  and  without  intent  to  deceive, 
he  refused  to  find  ''otherwise  than  as 
contained  in  his  finding  of  fact : 

Held,  that  upon  the  facts  found,  the 
plaintiff  was  not  entitled  to  recover, 
and  in  view  of  the  refusal  to  find,  the 
court  would  not  presume  the  finding 
by  the  referee  of  the  necessary  fact  of 
intent  to  deceive  or  fraud,  to  sustain 
his  judgment  for  the  plaintiffs.  ( Id.) 

6  The  rule  that,  where  there  appears  in 
the  report  no  finding  by  a  referee  upon 
particular  material  facts,  the  court  will, 
in  reviewing  the  judgment  upon  appeal, 
presume,  in  support  of  the  judgment, 
that  he  did  find  such  fact  in  favor  of  the 
party  recovering,  is  only  applicable 
where  from  the  case  it  appears  that 
such  additional  finding  of  fact  would 
hare  been  warranted  t>y  the  evidence. 
(Ober lander  agt.  Spiess,  45  JV.  Y., 
175.) 

See  PRACTICE.   (Id.) 

APPEAL.    (3  Lansing.) 

FORECLOSURE. 

1.  A.  having  given  to  B.  a  mortgage  of 
lands,  conditioned  for  the  payment  of 
$4,000,  to  secure  $2.000  then  loaned, 
and  in  contemplation  of  a  further  loan 
of  $2,000  to  be  thereafter  made,  but 
•which  last  $2,000  was  never  in  fact 
received  by  A.,  conveyed  the  premises 
subject  to  the  mortgage,  and  by  divers 
subsequent  conveyances,  each  express- 
ly subject  to  the  mortgage,  the  same 
came  to  the  defendant.  The  plaintiff, 
who  was  a  creditor  of  A.,  purchased 
the  mortgage  with  full  knowledge  of 
the  facts,  paying  to  B.  the  $2,000  actu- 
ally loaned,  and  giving  A.  credit  for 
the  balance  of  the  $4,000  secured.  In 
an  action  to  foreclose  : 

Held, ,  (overruling  same  case  on  appeal 
from  the  judgment  rendered  on  a  for- 
mermer  trial,  reported  57  Barb.,  587), 
that  the  mortgage  was  a  lien  upon  the 
premises  for  the  entire  sum  of  $4,000, 
and  the  plaintiff  had  a  right  to  fore- 


close it  for  that,  amount.  (Freeman  set 
Auld,  44  N.  Y.,  50J 

2.  Although  the  grantee,  in  a  deed  con- 
taining covenants  of  warranty  aiid  tiir 
quiet  enjoyment,  becomes  himself  the 
purchaser  on  the  foreclosure  of  a  prior 
mortgage,  and  then   sells   his   bid  to  a 
third  person  and  surrenders  possession, 
upon   such    third   person  receiving  a 
deed  from  the  officer  making  the  sale, 
such  foreclosure  sale   is  an   eviction. 
(Cowdry  agt.  Coit,  44  If.  Y.,  382J 

3.  If  such  deed  is  the  sole  consideration, 
of  a  bond  given  by  the  grantee  therein, 
the  eviction   is  a  complete  defense  to- 
any  recovery  upon  the  bond.     (Id.) 

4.  An  assignee  of  the  bond,  with  noticer 
is  in  no  better  position  than  the  orig- 
inal obligee.     (Id.) 

5.  The  right  of  parties  to  agree  upon  the- 
terms  of  a  power  of  sale  of  mortgaged 
premises  given   to  the  mortgagee  is- 
clear,  and  courts  have  never  assumed 
to  control  this  right  in  the  absence  of 
fraud   or    some    statutory    regulation 
upon  the  subject.  Parties  may,  in  such 
cases,   contract  for   private   stile,  and 
even    without    notice.      (Elliott    agt. 
Wood,  45  N.  Y.,  71.) 

6.  The  statutes   of  this  state  regulating, 
the  foreclosure  of  mortgages   by   ad- 
vertisement do  not  apply  to  mortgages 
upon,  real  estate  situated  out  of  the 
state.  (Id.) 

7.  The  purchaser  at    a   mortgage  fore- 
closure sale  is  not  entitled  to  the  rent 
of  the  premises  accruing  between  the 
time  of  purchase  and  the  time  of  de- 
livery of  the  deed  to  him.    (Cheney  agt. 

Woodruff,  45  N.  Y.,  98.) 

8.  Where  the  plaintiffs,  at  a  foreclosure 
sale  of  certain  premises  on  the  10th  of 
Julv,  bid  them  in,  paying  ten  per  cent, 
down,  the  remainder  to  be  paid  on  the 
30th  of  July,  and,  on  that  day  paid  the 
balance,  and  received  a  deed  of  the 
premises :  , 

Held,  that  they  could  not  maintain  an  ac- 
tion for  the  use  and  occupation  be- 
tween the  10th  and  the  30tn  of  July, 
(Id.) 

9.  In  an  action  for  the  foreclosure  of  a 
mortgage,   sale  of    the  premises  and 
satisfaction  of    the  debt  secured,   all 
persons  having  liens  upon  the  equity 
of  redemption  are  necessary  parties. 
( Morris  agt.  Wheeler,  45  Jf.  Y.,  70S:) 

10.  A    judgment  against   husband  and 
wife,  for  damages  and  costs,  entered 
in  an  action  of  ejectment,,  duly  dock- 
eted, is  a  lien  upon  the  real  estate  of 
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the  wife.  If  she  is  owner  of  the  equity 
of  redemption  in  mortgaged  premises, 
the  judgment  creditor  is  a  necessary 
party  in  an  action  to  foreclose  the 
mortgage.  (Id.) 

11.  Although  costs  in  actions  of  fore- 
closure are  in  the  discretion  of  the 
court,  yet  if  it  appears  that  such  dis- 
cretion has  been  exercised  under  an 
erroneous  view  of  the  law  affecting 
the  rights  of  the  parties,  it  is  the  duty 
of  the  appellate  court  to  correct  the 
error.  (Id) 

See  EVIDENCE.    (3  Lansing.) 

"FOREIGN  BILL  OP    EXCHANGE 

See  NOTARY.     (3  Lansing.) 

FOREIGN  STATUTES. 

3.  Although  the  printed  statutes  of 
another  state  are  presumptive  evidence 
of  the  laws  thereof,  such  evidence  must 
be  produced  at  the  trial,  and  cannot  be 
introduced  in  the  appellate  court. 
(Hunt  agt.  Johnson,  44  N.  Y.,  27.) 

JSet  PKESUMPTIONS.    (44  N.  Y.) 

FORGED    DRAFT. 
See  BILLS  OF  EXCHANGE.    (59  Barb.) 

FORGED  SIGNATURE. 

See  RATIFICATION.    (3  Laming.) 

FORMER  ADJUDICATION. 
See  REPLEVIN.    (44  IT.  Y.) 

FORWARDERS. 

1.  If  an  agent  (a  clerk),  authorized,  by 
the  general  mode  in  which  the  business 
of  his  principals  (forwarders,)  is  con- 
•ducted,  to  mate  a  general  contract  in 
the  ordinary  course  of  the  business,  as- 
sumes to  make  a  special  contract  with 
a  third  person,  who  has  no  notice  of 
any  limitation  of  the  authority  of  such 
agent,  the  principals,  as  between 
themselves  and  such  third  person,  are 
bound  by  the  contract  so  made. 
(Goodrich  agt.  Thompson,  44  N.  Y., 
324.) 

5.  If  an  express  company  contracts  to 
forward  goods  by  a  particular  steamer, 
but  in  fact  sends  them  by  a  different 
steamer,  and  they  are  lost,  the  com 
jrnny  is  liable  for  the  loss.  The  fact 


that  the  specified  vessel  is  withdrawn 
from  the  route,  so  that  the  goods  could 
not  be  shipped  by  her,  does  not  author- 
ize them  to  forward  "by  any  other 
usual,  customary  and  proper  mode  of 
conveyance."  It  is  their  duty  to  notify 
the  owner  and  await  instructions. 
Forwarding  by  another  vessel  being 
unauthorized,  they  are  responsible  for 
the  consequences.  (Id.) 

3.  It  is  no  ratification  of  such  shipment 
that  the  owner  receives  insurance 
money  upon  the  goods  lost.  The  un- 
authorized act  of  the  company  did  not 
deprive  the  owner  of  his  interest  in 
the  property,  and  that  it  is  snflicient 
that  the  insurance  received  is  deducted 
from  the  value  of  the  goods  for  which 
the  company  have  become  responsible. 
(Id.) 

FRAUD. 

1.  Where  a  question   of  fraud  or  mit- 
re, presentation,    arises    upon  the  issues 
on  the  trial  of  a  cause,  the  court   haa 
no  right  to  withhold  such  question  from 
the  jury  and  to  decide  it,  where  either 
party  apply  to  have  the  question  sub- 
mitted to  tne  jury.       (  Upton  agt.  Bed' 
low,  ante,  121.) 

See  ASSIGNMENT  EOR  THE  BENEFIT  OP 
CREDITORS..   (44  N.  Y.  If.) 
HUSBAND  AND  WIFE.     (Id.) 
INSOLVENT  DEBTORS.    (Id.) 

2.  Any  agreement  made   by    one  cred- 
itor  for  some  advantage    to   himself 
over  other  creditors,  who  unite  with 
him  in  a  composition  of  their  debts,  in 
ignorance  of  such  agreement,  is  fraud- 
ulent and  void.     (Bliss  agt.  Matteson, 
45  N.  Y.,  22.) 

3.  The  directors  of  a  corporation  are  trus- 
tees of  its  stockholders,  and,  in  a  cer- 
tain sense,   of  its  creditors,   and  any 
agreement  to  influence   the  action  of 
such  directors  for  the  benefit  of  others, 
and  to  the  prejudice  of  the  company,  is 
void.     (Bliss  agt.  Mattison,  45  N.  Y.. 

22.; 

4.  An    action   founded  upon    the  fraud 
and  deceit  of  the  defendant  in  making 
false  representations,  cannot  be  main- 
tained, in  the  absence  of  proof  that  he 
believed,  or  had  reason  to  believe  at 
the  time  when    he  made  the  represen- 
tations, that  they  were  false,  or  that  he 
assumed  to  have,  or  intended  to  con- 
vey the  impression  that  he  had  actual 
knowledge    of     their    truth,    though 
conscious  that  he  had  no  such  knowl- 
edge.     (Meyer  agt.  Amidon,  45  W.  Y., 
169.) 
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5.  To  maintain  an  action  for  frand  and 
deceit  based  upon  false  representations, 
the  representations  must  not  wily  be 
false   in  fact,   but    the  party   making 
them  must  believe  or  have  reason  to 
believe  them  to  be  false,  and  such  false 
representations  must  influence  the  other 
party  to    contract.     (Oblerlander  agt. 
Sjnett,  45  If.  Y.,  175. 

6.  Where  the  plaintiff?  contracted  to  sell 
land  to  the  defendants,  and  the  defend- 
ants offered  in  payment  certain  bonds, 
•which  bonds  the  plaintiffs  at  first  re- 
fused to  receive,  but  finally  consented 
to  do  so,  upon   the  assertion    of  the 
defendants  that  they   were   good,  as 
good   as  cash,  and   the  referee  found 
that  the  bonds  were  worthless,  and  the 
representation  was  false  and  made  to 
induce    the    plaintiffs  to    accept   the 
bonds,  and  that  the  defendants  could 
not   have   known   such   representions 
to  be  true,  and  therefore  gave  judg 
ment  for  the   plaintiff;   in  an    action 
brought  by  them  for  fraud  and  deceit : 

Held,  this  conclusion  was  not  authorized 
by  the  finding  ;  and  held,  further,  that 
it  was  error  by  the  defendants  to  show 
that,  prior  to  the  transfer  of  the  bonds, 
they  had  made  inquiries  in  respect  to 
their  value,  and  that  from  such  in- 
quiries they  believed  them  to  be  good. 
(Id.) 

7.  A  party  in  no  legal  sense  commits 
a  fraud  by  refusing  to  perform  a  con- 
tract void  by  its   provisions.     He  has 
not,   in  that  sense,   made  a  contract, 
and  has  a  perfect  right,  both  at  law 
and  in  equity,  to  refuse  performance. 

See  ACTION.    (Id.) 
EVIDENCE.  (Id.) 
COMPLAINT.    (59  Barl.) 

8.  The  plaintiff    contracted  to    convey 
certain   lands  to  the  defendants,  free 
from    encumbrance,    at    or    before    a 
certain  ti»ne,  during  which  he  was  to 
obtain  a  conveyance  to  himself  of  an 
outstanding  interest  in  the  lands.    The 
defendants  made  a  part  payment,  en- 
tered into    possession,   and  deposited 
their   notes,   payable   to  the  plaintiff, 
with  a  third  person,  conditionally,  to 
be  delivered  upon  receiving  the  con- 
veyance as  agreed,  and  the  perform- 
ance by  the  plaintiff  of  certain  other 
conditions  mentioned  in  the  contract ; 
the  plaintiff   then  falsely  represented 
that  he    had  secured  the  tide  to  the 
outstanding    interest,   and    performed 
the  conditions  named,  and  the  defend- 
ants accepted  his  conveyance  and  the 
notes    were   delivered ;    after  having 
knowledge  of  the  fraud,  the  defendants 


retained  possession  and  removed  tim- 
ber from  the  premises,  and  took  no- 
steps  to  rescind  the  contract,  but  being, 
sued  upon  the  notes,  claimed  in  de- 
fence, that  their  delivery  was  fraud- 
ulent, and  of  no  effect : 

Held,  that  the  plaintiff  could  recover,  and 
that  it  was  necessary  for  the  defend- 
ants to  surrender  possession  of  the- 
premises,  and  rescind  the  contract  in 
tola,  in  order  to  avail  themselves  of 
the  plaintiff's  fraud  in  defence  to  an 
action  upon  the  notes.  (Linsey  agt. 
Starbuck,  3  Lansing,  196.) 

See  EVIDENCE.   (Id.) 

EXECUTORS  AND  ADMINISTRATORS 

(Id.) 

FALSE    AND    FRAUDULENT    REP- 
RESENTATIONS.  .  (Id.) 
PLEADING.  (Id.) 


FRAUDULENT  DIVERSION. 

See  Bank  agt.  Hall.     (44  N.  T.,  359.) 

FREIGHT. 

1.  The  plaintiff,  a  common  carrier,  re- 
ceived a  cargo  of  barley,  under  bills  of 
lading  specifying :    Shipped    in   good 
order,  to  be  delivered  in  like  good  order 
at  the  place  of  destination,  as  consigned, 
without  delay ;   damage  or  deficiency 
in   quantity  specified,   if   any,   to    be 
deducted  from  charges  by  consignees  ;. 
freight  payayble  on  delivery.     In  the 
course  of  his  voyage  he  was  overtaken 
by  a  violent  storm  and  compelled  to- 
throw  overboard  a  portion  of  the  cargo, 
in  order  to  save  the   residue  and  the 
boat: 

Held,  that  he  was  entitled  to  recover 
freight  upon  the  amount  delivered, 
without  any  deduction  on  account  of 
the  loss  so  occasioned.  (Price  agt. 
Hartshorn,  44  N.  Y.,  94.) 

2.  Under  a  contract  for  the  insurance  of 
freight,  the  voluntary  surrender  ot  the 
goods  to  their  owner,  free  oi  freight, 
under  any   circumstances  short  of   a 
technical  total  loss,  or  inability  to  de- 
liver them  in  specie  at  the  port  of  des- 
tination, is  not  a  loss  of  freight  within 
the  conditions   of  the  policy.     (Allen 
agt.  The  Mercantile  Marine  Ins.   Co., 
44  N.  Y.,  437.) 

3.  So  long  as   the  vessel    is  capable  of 
completing     the      voyage     and    thus> 
earning  the  freight,  neither  the  quesr 
tion  of  profit  and  loss   to  the  owner 
nor  of  the  length  of  time  required  to- 
deliver  the   cargo,  can  so  excuse  thft- 
surrender  without  payment  of  freight 
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tu  to  render  the  insurers  liable  as  for 
a  loss.     (Id.) 

4.  It  the  owner  demands  the  goods  at 
the  port  of  detention,  the  master  should 
make-  payment  of  full  freight  a  con- 
dition to  the  delivery.  Having  sur- 
rendered them  without  payment,  he 
cannot  hold  the  insurer.  (Id.) 

FRIVOLOUS  ANSWER. 
See  PLEADING.    (44  N.  Y.) 

G. 

GRACE,  DATS  OF. 

See  BILLS  OF  EXCHANGE  AND  PROM- 
ISSORY NOTES.    (3  Laming.) 

GUARANTY. 

1.  The  defendant,  upon  a  pnrchase  of 
real  estate,  assigned  to  the  plaintiff,  in 
payment  of  so  much  of  the  purchase- 
money,  the  bond  and  mortgage  of  a 
third  person,  guaranteeing  "payment 
of  the  interest  on  the  within  bond, 
within  ten  days  after  the  days  the 
same  shall  become  due  and  payable 
by"  the  mortgagor.  The  principal  of 
the  bond  was  payable  three  years  after 
date,  the  interest  semi-annually  : 

Hfld,  that  he  was  not  liable  npon  this 
guaranty  for  the  payment  of  any  in- 
terest after  the  maturity  of  the  bond. 
The  fact  that  the  bond  and  mortgage 
was  assigned  in  payment  of  the  pur- 
chase money  does  not  make  it  the  debt 
of  the  guarantor.  As  to  the  principal 
of  the  bond,  there  was  no  personal 
liability  of  the  defendant.  (Melick  agt. 
Knox,  44  N.  Y.,  676.) 


See  VENDOR   AND 

N.  Y.) 


PURCHASER.     (44 


GUARDIAN  AND  SPECIAL  GUAR- 
DIAN. 

1.  Where  real  estate  belonging  to  infants 
is  sold  by  order  of  the  county  court, 
and   a    bond    and   mortgage  given  to 
the    special     guardian    (who    is    also 
general    guardian)    of  the  infants,   to 
secure  the  payment  of  a  part  of  the 
purchase  money,  he  has  power  to  sell 
and  assign  such  bond  and  mortgage, 
and  can,  by  such  sale  and  assignment, 
give  the  purchaser  a  perfect  title  there- 
to.   (Tuttle  agt.  Heavy,  59  Barb..  334.) 

2.  No  order,  from  any  court,  is  necessary 
to  enable  &  guardian  to  make  such  an 


assignment,  or  to  establish  its  validity. 
(Id.) 

3.  Before  an  action  can  be  maintained,  at 
law,  against  the  sureties,  upon  a  bond 
given  upon  the  appointment  of  a  special 
guardian  in  proceedings  for  the  sale  of 
infant'*  real  estate  under  the  statute  (2 
R.  S.,  194,  $  172),  the  guardian  mast  be 
called  to  account  and  ordered  to  pay 
over,  by  a  court  of  competent  juris- 
diction ;  but  the  sureties  are  not  neces- 
sary parties  to  the  proceedings  in 
which  the  order  for  payment  is  made. 
(Browne  agt.  Balde,  3  Lansing,  283.). 

See  COUNTY  COURT.    (Id.) 
SURROGATE.    (Id.) 

GOODS,  WARES  AND  MERCHAN- 
DISE. 

See  WORDS  AND  PHRASES.    (44  If.  Y.) 
HABEAS  CORPUS. 

1.  It  seems,  that  section  22,  subdivision 

2  (2  R.  S..  563),  which  denies  the  right 
to  prosecute  the  writ  of  habeas  corpus 
in  certain  cases,  distinguishes  between 
an  order  of  commitment  for  an  alleged 

»  contempt  and  a  proceeding  as  for  con- 
tempt to  enforce  the  rights  and  rem- 
edies of  the  parties.  (Matter of  Watson, 

3  Lansing,  408.) 

2.  And  that  subdivision  3,  section  40  (2 
R.  S.,  567),  by  which  the  prisoner  is  to 
be  remanded  if  it  appear  that  he  is  de- 
tained in  custody  "for  any  contempt 
specially  and   plainly  charged  in  the 
commitment,"  &c.,  fas  no  application 
to  proceedings  in  the  latter  case.   (Id.) 

HIGHWAYS. 

1.  It  is  the  duty  of  commissioners  of 
highways  to  repair  defective  high- 
ways or  bridges,  after  notice  of  their 
condition,  with  reasonable  and  ordin- 
ary care  and  diligence,  if  they  have 
su'ffh-ient  funds  in  their  hands,  or 
authority  to  procure  such  funds ;  and 
neglect  of  this  duty  renders  them  liable 
in  a  civil  action  to  any  person  specially 
injured  thereby.  (Hover  aijt.  Barklwof. 
44  N.  Y.,  113  ) 

5.  Actual  notice  of  the  defective  con- 
dition ot  a  highway  is  not  necessary, 
where  the  circumstances  are  such  that 
ignorance  on  the  part  of  the  com- 
niissionerb  is,  in  itself,  ugligeuce.  (Id.) 

3.  The  issue  being  the  fact  of  negligence, 
the  motives  or  good  faith  of  the  com- 
missioners   are     entirely    immaterial. 
(Id). 
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4.  It  is  error  to   instruct  tne  jury  that 
citizens  and  railroad  corporations  have 
the  same  and  equal   rights,  as  to  the 
nse  of  a  highway  at  a  crossing.     The 
company  has  the  preference,  and  it  ie 
the  duty  of  the  citizen  to  wait  until  its 
train  has  passed.     (  Warner  agt.    The 
New  York  Central  £.  Co.,  44  'N.  Y., 
465.) 

5.  A  municipal    charter    provided    that 
"whenever  any  street  or  alley  shall 

have  been  opened  to,  or  used  as  such, 
by  the  public,  for  the  period  of  five 
years,  the  same  shall  thereby  become 
a  street  or  alley  for  all  purposes."  Ipso 
facto,  by  this  enactment,  and  alley  so 
used,  became  one  of  the  public  ways 
of  the  city.  No  formal  act  of  accept- 
•  ance,  other  than  the  acceptance  of  this 
charter  containing  such  section,  was 
needed,  fltequa  agt.  City  of  Rochester. 


6.  An  excavation  was  made  in  a  streeb 
by    the    authorities    of    the    city    of 
Rochester,  so  as  to  cause  an   abrupt 
descent  from  a    public  alley    to    the 
street,   and    render    egress    from    the 
alley  inconvenient,  and  not  free  from 
danger  : 

Held,  that  the  city  was  bound  to  remedy 
this  evil.  The  power  conferred  upon 
them  to  superintend  the  streets,  im- 
posed a  duty  to  exercise  the  power  in 
necessary  cases.  (Id.) 

7.  If,  in  such  a  case,  the  excavation  has 
been  bridged  by  a  volunteer,  and  the 
city  allows  the  bridge  to  remain  there 
for  years,  it  makes  it  its  own  and  must 
keep  it  in  repair.  (Id.) 

8.  Footmen  have  no  right  of  way.  at  a 
crossing  in  a  city  street,  superior  to 
that  of  vehicles.    Each  has  the  right  of 
passage  in  common,  and  in  its  use  they 
are  bound  to  exercise  reasonable  care 
for  their  own  safety,  and  to  avoid  doing 
injury  to  others  who  may  be  in  the  use 
of  the  right  of  way  with  them.  (Barker 
agt.  Savage,  45  jf.  Y.,  191.) 

See  ASSESSMENT  AND  TAXATION.    (Id.) 
RAILWAYS.  (Id.) 
TRIAL.  (Id.) 

9.  An  application,   under  the    highway 
act  of  1847,  Laws  »/1847,  ch.,  455,)  by 
land  owners,  over  whose  land  a  high- 
way has  been  laid,  for  a  re-assessment 
of  damages  by  a  jury,  is  not  an  appeal, 
in  any  sense  ;  but  is  like  a  motion  for  a 
re-argument  of  the  same  matter  before 
another  tribunal.     It  is  a  continuation 
of  the  same  proceeding,  not  before  a 
higher,  but  a  different,  forum  or  body  ; 
and  one  ia  in  nowise  a  review  of  the 


other.     The  People  ex  rel.  Lewis   agt 
White,  59  Barb.,  666.) 

10-  It  is  no  objection  to  such  an  applica~ 
tion,  or  to  the  jurisdiction  of  the  justice 
issuing  the  venire,  that  the  application 
for  a  jury  is  made  by  several  land 
owners,  together,  instead  of  separately. 

11.  Although  each   person   injured  may 
doubtless  apply  alone;  yet  as  the  same 
jury  that  is   drawn   to  re-assess    the 
damages    upon    the    first    application 
must  re-assess  for    any  other  person 
aggrieved,    upon  the   same   highway, 
separate  applications  would  seem  to  be 
superfluous.   (Id.) 

12.  The  question  of  costs  creates  no  ob- 
stacle to  a  joint  application ;    as  the 
statute  is  broad  enough  to  cover  all 
questions  that  may  arise,  on  that  point. 

13.  In  the  absence  of  any  positive  direc- 
tions in  the  statute,  as   to  the  manner 
of  proceeding,  and  in  the  absence  of 
any  adjudicated  case,  to  show  error,  it 
is  safer  for  the  court,  in  such  a  case,  to 
hold  the  established  rule  that  where  a 
statute  confers  power  and  jurisdiction 
to  act,  in  a  matter,  but  omits  to   pre- 
scribe   the    form  of  proceeding,    the 
courts  will    hold   that    all    necessary 
powers  to  carry  out  the   provisions  of 
the  act  are  also  granted.  (Id.) 

See  COUNTY  CHARGE.    (3  Lansing.) 
COMMISSIONERS      OF      HIGHWAT. 

(Id.) 
INDEMNITY.    (Id.) 

HORSE    RAILROADS. 
See  INDEMNITY.    (3  Lansing) 

HUSBAND  AND  WIFE. 

1.  A  conveyance  of  real  estate  by  deed 
from   a  husband  to  his  wife,  intended 
as  a  gift  inpresenti,  though  void  at  law, 
may    be    sustained   and    enforced    in 
equity.     (Hunt  agt.  Johnson,<U  IT.  Y.t 

2.  The  relation  of  husband  to  wife,  and 
his  duty  to  provide  for  her  an  assured 
and  comfortable  support,  are  a  meritori- 
ous consideration   which    will  uphold 
such  a  gift,  except  as  against  creditors.. 
(Id.) 

3.  The  words.  "I  hereby  give,  bequeath, 
transfer  and    set  over  to  my  wife " 
certain  lands,"   and   hereby  bind  my- 
self legally  to  execute  to  my  said  wife 
a  good  and   sufficient  deed  "  thereof, 
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express  an  executed  contract,  and  are 
sufficient  to  constitute  a  grant.     (Id.) 

4.  If  a  married  woman  loans  directly  to 
her  husband  money  which   has   been 
given    to    her,    whether    given    be- 
fore or    since   the    act  of    1848,   and 
•which   he  has  always   treated   as  her 
separate  property,  he  becomes  in  equity 
her  debtor.      Being  equitably  bound 
to  pay,  he  may  do  so  voluntarily,  aud 
«ither  in  money  or  other  property.    If 
he  repays,  although   voluntarily,  since 
the  acts  of  1848  and  1849,  she  holds  the 
money  or  property  thus  received  by  a 
strictly  legal    title,    good  against  her 
husband  and   his  creditors.      (Savage 
agt.  O'Neil,  44  N.  T.,  298.) 

5.  Accordingly,     upon     the     following 
facts,  the    plaintiff    received    money 
from  her  mother  in   Russia  when  she 
became  21,  but  it  was   not  shown  in 
•what  year ;    was    married   in    1847 ; 
came  to  this  state  from  Russia  in  1857 ; 
had    since    resided    here ;    kept    the 
money  partly  in   savings   banks  and 
par'ly   in   her  personal  custody,   her 
husband  at  all  times  treating  it  as  her 
separate  property  ;  loaned  over  $1,200 
to  her  husband   in  1861,  he  giving  to 
her  his  notes  therefor;   received  from 
him   in   1862,  after  the  notes  had   ma- 
tured, a  bill  of  sale  of  the  goods  in 
question,   in    payment  of   the   notes, 
which  were   then  canceled,  and   took 
possession  of  the  goods : 

Held,  in  replevin  against  a  constable  who 
had  seized  the  goods  on  executions 
against  the  husband,  that  the  bill  of 
sale  was  good  as  against  creditors, 
aud  the  plaintiff  was  the  legal  owner 
of  the  property.  (Id.) 

6.  It  is  now  well  settled  that  a  married 
woman   may   purchase    property   and 
carry  on  business  on  her  separate  ac- 
count,  through  her  husband,  as  her 
agent.     (Abbey  agt.  Deyo,  44  N.  Y., 
343.) 

7.  The  fact  that  the  services  of  a   hus- 
band are  given  without  compensation 
other  than  his  support,  which  she  pro- 
vides out  of  the  income  of  the  business, 
•does  not  impair  her  title  to  the  pro- 
perty or  give  his  creditors  any  interest 
in  the  profits.     (Id.) 

See  MARRIED  WOMEN.    (44  N.  Y.) 
QUESTIONS  OF  LAW  AND  FACT.  (Id.) 

#.  At  common  law,  the  liability  of  the 
husband  for  the  trespasses  of  tne  cattle, 
damage  feasant,  belonging  to  the  wife 
.at  the  time  of  marriage,  and  straying 
from  her  land,  did  not  rest  upon  the 
ground  of  his  responsibility  for  her 


torts. 
230.) 


(  Rowe  agt.   Smith,  45  N. 


9.  Although  the  statutes  of  this  state  in 
regard    to   married  women  have   not 
affected  the  liability  of  the  husband  for 
the  torts  of  his  wife,  based  as  that  is 
upon  his  presumed  dominion  and  con. 
trol    over    her    person  and    acts,  the 
statute   of    1860,   declaring    that  any- 
married  women  "  may  sue  and  be  sued 
in  all  matters  relating  to  her  separate 
property,   in  the  same   manner  as  if 
she  were  sole."  authorizes  an  action 
against  her  alone  for   damages  done 
by  the  straying  of  her  cattle  from  her 
own    premises  upon   adjoining  lands, 
notwithstanding  her  husband  and  chil- 
dren reside  witn  her  upon  the  lands. 
and  both  the  lands,  and  cattle  are  used 
for  the  support  of  the  family.  (Id.) 

10.  The  former  husband  of  the  defendant, 
a  resident  of  Massachusetts,  went  to 
Illinois  expressly  to  procure  a  divorce 
from  her,  commenced  an   action  thero 
in  the  proper  court  for  that  purpose, 
and   she   having  appeared    and    per- 
mitted, by  collusion  with  him,  a  decree 
of  divorce  to  be  granted  against  her, 
subsequently    married    the    plaintitt 
here  : 

Held,  in  action  here,  brought  to  annul  the 
last  marriage  on  the  ground  of  the 
defendant's  former  marriage  being 
still  in  force,  that  a  complaint  stating 
the  above  facts  was  insufficient,  aud  a 
demurrer  thereto  must  be  sustained. 
(Kinnier  agt.  Kinnier,  45  N.  Y.,  535.) 

11.  The    lex    loci   which   is  to    govern 
married   persons,   aud   by  which  the 
contract  is  to  be  annulled,  is  not  the 
law  of  the   place  where  the  contract 
was  made,  but  where  it  exists  for  the 
time,  where    the    parties    have   their 
domicil,  and  where  they  are  amenable 
for  any  violation  of  their  duties  in  that 
relation.    (Id.) 

12.  If  one  loaning  money  takes  a  prom- 
issory  note   tberofor,   payable   to  the 
order  of  himself  and  wife,  this  imports 
a  gift  to  the  wife  in  case  she  survives 
him,  aud  delivery  of  the  note  to  her  by 
the  husband  is  not  necessary  to  perfect 
the  gift.  (Sandfoid  agt.  Sandford,  45 
N.   Y.,  723.)     ' 

13.  During  the  husband's  life,  such  note 
remains  subject  to  his  control,  and  the 
wife  has  no  legal  interest  therein  until 
his  decease.  (Id.) 

See  FORECLOSUDE.   (Id.) 

TRUST  AND  TRUSTEES.    (Id.) 

14.  Where  a  husband  abandons  his  wife 
and  family,   ceases   to   provied  them, 
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and,  so  far  as  he  can,  renounces  his 
marital  relations,  and  goes  to  Cali- 
fornia, where  he  has  ever  since  re- 
mained, this  is  equivalent  to  abjuring 
the  realm,  by  a  husband,  at  common 
law ;  so  as  to  enable  the  wife  to  sue 
and  be  sued  as  a  feme  sole.  (Osborn  agt. 
Nelson,  59  Barb.,  375.) 

t 

15.  A  claim  for  the  services  of  her  infan 
son,  which  has  been  assigned  to  her,  is 
the  separate  estate  of  the  wife,  in  such 
a  case ;  and  under  our  statutes  for  the 
better  protection  of  the  rights  of 
married  women,  it  is  competent  for 
her  to  maintain  an  action  for  the  re- 
covery thereof,  in  her  own  name.  (Id.) 

J6.  Without  any  reference  to  the  ques- 
tion whether  the  plaintiff  in  such  an 
action  is,  under  the  circumstances,  en- 
tilled  to  the  service  of  her  son,  as  her 
child  and  servant,  the  foct  that  she  is 
assignee  of  the  claim,  is  enough  to  en- 
able her  to  maintain  the  action  in  her 
own  name  and  right.  (Id.) 

17.  Proof   that  the  husband    bargained 
for  the  purchase  of  real  property  con- 
veyed to  and  paid  for  by  the  wile,  and 
also  for  a  resale  of  the  same  by  her 
does  not  establish   his  general  agency 
for  the  wife  respecting  such  property, 
nor  show  authority  in  him  from   the 
wife  to  improve  it  for  her.     (Ainsley 
agt.  Mead,  3  Lansing,  116.) 

18.  The  wife  is  not  charged  at  law,  for 
improvements   made   to    her  separate 
estate   under  the  husband's    contract 
therefor.    (Id.) 

19.  Nor  is  she,  or  her  estate,  chargeable 
in  equity  for  such  improvements,  made 
under  the  husband's  contract  where  no 
fraud  impuiable  to  her  has  induced  the 
person  contracting  with  the   husband 
to  make  them.     (Id.) 

20.  The  dicta  in  Colvin  agt.   Cruise  (22 
Barb.,  371),  on  this  point  disapproved. 
(Id.) 

21.  The  wife's  omission  to  disclose  her 
ownership  of  the  property  on  which 
the    improvements    are    being    made, 
with  her  knowledge,  does  not  of  itself 
render    her    liable ;    and    this    is    so, 
although  the  husband  has  fraudulently 
represented  to  his  employe  that  the 
property  is  his  own.    (Id.) 

22.  Nor  is  the  fact  that  after  the  contract 
was  made  with  the  husband,  and  while 
the  work  was  proceeding  under  it,  the 
wife  made  an  un-written  promise  to 
pay  for  the  work,  material  upon  the 
question  of  her  liability.  (Id.) 

23.  The  amendment  of  Bectiont  79,  2  R. 


S.,  98,  and  repeal  of  section  30,  2  R.  S.- 
75,  by  the  act  of  1857,  (chap.  782,  §§ 
11  and  12),  having  deprived  the  hus- 
band of  the  right  to  take,  as  his  own,, 
the  personal  estate  (within  the  pro- 
visions of  the  married  women's  acts  of 
1848  and  1849,  of  the  wife,  as  to  which 
she  dies  intestate,  except  where  she 
dies  leaving  descendants,  in  which 
case  he  takes  the  sauie  interest  as  a 
widow  is  entitled  to,  in  the  personal; 
estate  of  her  husband,  under  the  stat- 
ute of  distributions.  (Barnes  agt.  Un- 
derwood, 3  Laning,  526.) 

24.  So  held,  where  the  marriage  took 
place  in  1857,  the  personal  property  of 
the  deceased  wife  came  to  her  after 
her  marriage,  and  before  the  act  of 
1867  (chap.  782.)  (Id.) 

25  The  husband  is,  however,  first  en- 
titled to  administer  upon  the  estate  ot 
his  deceased  wife,  under  ft  29  2  R.  S.r 
75.  (Id.) 

See  DOWER.    (Id.) 

MARRIED  WOMEN.   (Id.) 
PLEADINGS.  (Id.) 


I. 

ILLEGAL  CONSIDERATION". 

See  CONSIDERATION.    (44  N.  T.) 

COMPOUNDING  FELONY.  (3  Lansing.} 

ILLEGAL  TAX. 
See  ASSESSMENT   AND  TAXATION.    (45 

N.  Y.) 

IMPLIED  WARRANTY. 

See  SALE  BY  SAMPLE.     (44  N.  Y.) 

INCUMBRANCER. 
See  Lis  PENDENS.    (3  Lansing.) 
INDEMNITY. 

1.  The  defendant,  a  horse  railroad  com- 
pany, accepted  from  the  city  of 
Troy  a  license  to  construct  and  oper- 
ate its  road  upon  the  streets  of  the 
city,  by  which  it  was  required  "  to- 
keep  in  repair  the  pavement  between 
the  tracks  and  for  a  distance  of 
eighteen  inches  outside  of  each  track, 
and  to  cause  the  snow  to  be  removed 
so  as  to  afford  a  safe  and  unobstructed 
passage  to  sleighs  and  waggons  ;  the 
repairs  and  removal  of  snow  to  be 
done  to  the  satisfaction  of  the  city  com- 
missioners," and,  in  the  default  there. 
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ofr  the  license  granted  might  be  ter- 
minated by  the  common  council,  if 
they  should  deem  it  proper.  The 
license  contained,  also,  a  provision, 
that  the  defendant  should  fully  in- 
demnify and  save  the  city  harmless 
from  any  and  all  claims  or  damages  for 
which  it  might  be  made  or  become 
liable,  or  compelled  to  pay,  "  oy  reason 
of  the  construction  or  working  of  the 
road,  or  of  the  giving  or  allowing  of 
the  licenses,  rights  and  privileges  here- 
•by  granted."  The  defendant  neglected 
to  remove  the  snow  from  the  outside 
of  its  track  ;  and  P.,  a  passenger,  who 
had  received  injuries  by  the  upsetting 
of  a  siage-sleigh  caused  by  the  neglect, 
sued  the  plaintiff  for  damages.  The 
latter  notified  the  defendant  of  the  suit ; 
but  it  declined  to  defend.  The  plaintiff 
defended,  but  judgment  went  against  it 
for  the  damages  claimed  : 

Held,  that  the  defendant  was  liable  in  an 
action  to  recover  the  amount  of  the 
judgment.  (The  Mayor,  ttc.,  agt.  The 
Troy,  &c.,  Horse  Railroad  Co.,  A  Lans- 
ing, 271. J 

2.  Held,  further,  that  the  court  did  not. 
err  upon  the  trial  in  holding  "  that  the 
judgment  recovered  against  the  plain- 
tiff  was   competent  evidence  against 
the  defendant,  and  an  estoppel,  except 
as  to  the  question  whether  the  injury 
to  P.  did  or  did  not  happen  by  the  act 
or  omuiisbiou  of  the  defendant."     (Id.) 

3.  Nor  in  holding   "  that  the  defendant 
was   liable,   if  it   excavated   its  track 
carefully  and   skillfully,  and   yet  left 
the  street  in  an  unsafe  condition   by 
reason  of  its  going  down  too  low,  so  as 
to  interfere  with  proper  sleighing  and 
to  cause  the   injury,  and  although  it 
left  on  the  east  side  a  safe  and  com- 
modious passage."  (Id) 

4.  Nor  in  refusing  to  instruct  the  jury, 
"  that,  if  the  city  officers  negligently 
omitted  their  duty  in  keeping  the  street 
in  condition,  anil  thereby  contributed 
to  the  injury,  the  plaintiff  could  not 
recover."  (Id.) 

5.  Nor  in  holding  that  the  piaintiff  was 
entitled  to  the  amount  of  the  judgment 
recovered  and  interest.    (Id) 

See  EVIDENCE.    (Id.) 
NEGLIGENCE.  (Id.) 

INDICTMENT. 
See  CRIMINAL  LAW.  (SQBarb.) 
IN  PARI  DELICTO. 

See  CONSIDERATION.    (44  If.  Y.) 


INFANTS. 

See  EXCISE.     (44  N.  T.) 

INFANTS'  REAL  ESTATE.    (Id. ) 
GUARDIAN.    (69  Barb.) 
GUARDIAN.  (3  Lansing.) 

INFANTS'  REAL  ESTATE. 

1.  The  Court  of  Chancery  had  power,, 
both    before   and   since    the   Revised 
Statutes,  to  compel  infant  trustees  to 
convey,  in  such  manner  as  the  interests 
of  the  cestuis  que  trust  might  demand, 
and  the  statutory  provision  ($  65,  art. 
11)  forbidding  any  conveyance  in  con- 
travention of  the  trust,  is  a  restriction' 
upon  the  trustee,  and  not  a  limitation' 
of  the  powers  ot  the  court.     (Anderson- 
agt.  Mather,  44  N.  T.,  249.) 

2.  Authority  for  the  care  and  protection 
of  equitable  estates  of  infants  is  inher- 
ent in  the  court,  independently  of  any- 
statutory  previous ;    the  pcwer  con- 
ferred by  statute  relating  only  to  lands 
of  which  the  infant  is  seized,  and  not 
to  equitable  interests.     (Id.) 

See  TRUSTS  AND  TRUSTEES.    (44  N.  Y.)> 
CONTRACT.   (45  If.  Y.) 

INJUNCTION. 

1.  Where  the  facts  alleged   in   the  com- 
plaint, and   on   which   the  equities  for- 
a  preliminary  injunction  are  founded, 

are  all  positively  denied  by  the  an- 
swer, and  it  appears  to  be  extremely 

doubtful  whether  the  plaintiff  will 
ultimately  be  entitled  to  the  relief  de- 
manded, the  injunction  cannot  be  sus- 
tained. (Steinberg  agt.  O'Conner,  antet 
52.) 

2.  An  order  to    show  cause,  why  an  in- 
junction should  not  be  continued  pre- 
viously granted   preliminarily,  is  pro- 
perly made  returnable  before  the  same 
judge   who  granted    the    preliminary 
injunction,  although  the  action  be   tri- 
able in  another  county,  and  in  another 
judicial  district  from  that  in  which  the 
judge   resides.      (Harold  agt.   Heffer- 
man,  ante,  241.) 

3.  An  injunction  is  nothing  but  an  order 
— made  so  by  the  Code — and   remains 
an  order  of  a  judge  made  out  of  court, 

*  like  an  order  to  stay  proceedings  for  a 
motion — an  order  to  extend  time  to 
answer,  or  make  a  case,  or  serve  a 
pleading,  &c.,  which  are  mere  cham- 
ber orders  granted  by  judges  out  of 
court,  until  it  is  expressly  continued  or 
dissolved,  by  an  order  of  the  judge  or 
court  upon  a  hearing  of  the  parties,  so- 
as  to  give  the  injured  party  the  right 
of  appeal  to  the  general  term.  (Id.) 
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4.  These  orders  to  show  cause,  county 
judges  may  grant,   returnable    before 

themselves,  as   well  as  the  judges  of 
this  court  at  chambers.     (Id.) 

5.  As  a  general  rule  an  injunction  will 
not  lie  to  restrain  a  simple  trespass.  (Id.) 

6.  Since  the  merging  of  law  and  equity, 
and  especially  since  the   adoption  of 
the  Code,  the  granting  of  preliminary 
injunctions  has  been  carried  to  excess; 
they  have  been  granted   with  a  dan- 
gerous frequency.      Even  as  a  mode 
of  final  relief,  an  injunction  is  not  de- 
sirable.    (Id.) 

7.  When  a  plaintiff  can  be  compensated 
by  damages,  such  compensation  is  the 
better  remedy.    But  there  are  cases  in 
•which  no  final  relief,  other  than  an  in- 
junction, will  give  the  plaintiff  his  just 
rights.     (Id.) 

8.  In  this  case,  which   was  an  alleged 
trespass  upon  the  plaintiff's  island  in 
the  Delaware  river,  by  the  defendants, 
in  pulline  rafts  out  of  the   Big  Eddy 
at  that  place,  the   injunction  was  dis- 
solved on  the  ground  that  no  pressing 
injury  was  shown  or  danger  from  de- 
lay, which   rendered  it  necessary  to 
restrain  the  defendants  in  limine.  (Id.) 

9.  The  owner  of  a  peculiar   product  of 
nature,    like   natural    mineral   water, 
who  has  applied  to  it  a  conventional 
name,  by  which  it  has  become  gener- 
ally known,  ana  under  which   it  has 
been  extensively  sold  by  him  as  a  use- 
ful  article,  is  entitled  to  be  protected 
in  the  exclusive  use  of  such  name,  as 
his  trade  mark,   in    the    sale   of  the 
article.       (Congress    Spring    Company 
agt.   High    Rock  Spring  Company,  4o 

^.  r.,29i.) 

10.  Where  the  spring  first  known  as  and 
named   "  Congress  Spring,  "  produces 

'  natural  mineral  water  of  peculiar 
medical  and  curative  properties  pos- 
sessed by  no  other  spring,  the  words 
44  Congress  Water,"  and  •'  Congress 
Spring  Water,"  appropriately  indi- 
cate the  origin  and  ownership  of  the 
water  flowing  from  Congress  Spring," 
and  the  word  "  Congress  "  used  in  con- 
nection with  the  bottling  and  sale 
of  such  water,  is  a  proper  and  legiti- 
mate business  trade  mark.  (Id.)  . 

11.  Where   the  plaintiffs  are   the    pur- 
chasers of  the  spring  and  all  interest  of 
the  original  proprietors,  who  invented 
and_  used   such   trade   mark,  they  are 
entitled  to  relief  by  injunction  against 
sellers  of  mineral  water  attempting  to 
appropriate  the  word  Congress  as  de- 
Bcriptive  of  the  water  sold  by  them. 
{Id.) 


12.  However  hastily   or    improvidently 
au  injunction  may  be  granted,  it  is  not 
void  ;   it  is  valid  until  it  shall  be  an- 
nulled by  the  court  granting  it,  or  re- 
versed on  appeal,  and  until  such  time 
it  is  entitled  to  obedience.    If  it  is  dis- 
obeyed, the  party  can  be  punished  for 
contempt.  ( The  Erie.  Railway  Company 
agt.  Ramsey,  45  N.  T.,  637.) 

13.  A  court  of  equity  has  power,  by  in- 
junction,  to    restrain    proceeding?    in 
another  equitable  action  in   the  same 
court,  and  the  supreme  court,  in  one 
judicial  district  in  this  state,  has  juris- 
diction in  an  action  brought  for  that 
purpose,  to  restrain,  by  injunction,  pro- 
ceedings in  another  action    pending  in 
that  court,  in  another  district.     This 
jurisdiction  should  not  be  exercised  ex- 
cept in  extreme  cases.  (Id.) 

14.  An  equitable  action  was  commenced 
in  the   supreme   court ;  while   it  was 
pending    an     injunction     order    was 
granted  by  that  court  in  another  dis- 
trict, in  an  action  brought  for  that  pur- 
pose,   restraining   proceedings  in    the 
first  action : 

Held,  that  it  was  not  void,  but  must  be 
obeyed  until  set  aside.  (Id.) 

15.  Mines,  quarries  and  timber  are  pro- 
tected by  injunction,  upon  the  ground 
that  injuries  to  and  depredations  upon 
them  are,  or  may  cause,   irreparable 
damage,  and  with  a  view  to  prevent 
multiplicity  of  suits  ;  nor  is  it  necessary 
that  the  plaintiff's  right  should  be  first 
established  in  an  action  at  law.     (The 
West  Point  Iron  Company  act.  Reymert, 

45  N.  Y.,  703.) 

See  ATTACHMENT.    (59  Barb.) 

16.  An  injunction   order  issued  by  this 
court  to  restrain  proceedings  in  another 
suit  in  the  same  court,  is  irregular,  but 
is  entitled  to  obedience,  after  service, 
until  set  aside.     (Erie  R.  R.  Co.,  agt. 
Ramsey,  3  Lansing,  178.) 

17.  Where  the  defendant  disobeyed  an 
injunction  order,  acting  bonaf.de  upon 
advice  of  counsel  that  the  same  was 
void : 

Held,  that  the  disobedience  was  not  will- 
ful, and  that  punitive  damages  had  been 
improperly  awarded  upon  proceedings 
for  contempt.  (Id.) 

18.  And  the   fine  imposed  in  such  pro- 
ceedings was  modified,  so  as  to  cover 
merely  the  costs  incurred  in  enforcing 
obedience  to  the  injunction.    (Id.) 

INJURIES  TO  PKOPERTY. 
See  COMPLAINT.  (59  Barb.) 
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INNKEEPERS. 

1.  Innkeepers  are  still  insurers  of  the 
safety  of  the  property  of  their  guests 
notwithstanding  the  act  of  1855  (chap. 
421,  p.  774) ;  the  only  effect  of  that 
<stHtute  being  to  so  far  modify  their 
common  law  liability  that  it  Joes  not 
extend  to  money,  jewels,  or  ornaments 
not  deposited  in  the  safe  provided  f&r 
that  purpose,  where  the  innkeeper  has 
complied  with  the  provisions  of  the 
act  on  his  part.  (  Wilkins  agt.  Earle, 
44  N.  T.,  172.) 


2.  The  liability  is  not  limited  to  such  an 
amount  of  money  as  may  be  reason- 
ably necessary  for  the  traveling  ex- 
penses of  the  gnest,  but  covers  what- 
ever amount  may  be  received  and  de- 
posited  by  the  innkeeper  in  the  safe. 
(Id.) 

3.  The  plaintiff,    being  a  guest  at  the 
defendant's  inn,  delivered   a  package, 
containing  $20.000,  to  a  young  man  in 
charge  of  the  office,  to  be  deposited  in 
the  safe.     It  was  inclosed  in  a  sealed 
envelope,  and  the  plaintiff's  name  was 
written  in  pencil  on   the  outside ;  but 
no  indorsement  indicated  its  contents 
or  value.     The  notices  posted   in   the 
rooms  of  the  iun  required  that  valuable 
packages  so  deposited  shall  be  "  pro- 
perly  labelled."       The   plaintiff  was 
asked   what  the  envelope  contained, 
and    replied    "  money."      It   was  re- 
ceived and  placed  in  the  safe,  and  was 
subsequently  stolen  therefrom : 

Held,  that  the  defendants  were  liable  to 
the  full  amount  of  the  moneys  so  de- 
posited. (Id.) 

INQUISITION  OF  LUNACY. 

See  EVIDENCE    (3  Lansing.) 
WITNESS.    (Id.) 

INSOLVENT  DEBTORS. 

1.  An  assignment  for  the  benefit  of  cred- 
itors is  not  rendered  fraudulent  in  law 
by   the  mere  faet,   that  the  nominal 
value   of    the  assets  appears  by  the 
schedules    to  somewhat    exceed    the 
indebtedness.      Their  value    must  be 
clearly,  and  to  a  large  amount,  in  ex- 
cess of  the  liabilities.     Livermore  agt. 
Northrap,  44  N.  T.,  107.) 

2.  A  debt  is  not  fictitious  because  the 
statute  of  frauds,  if  interposed,  would 
prevent  its  enforcement.    The  debtor 
is  under  no  legal  or  moral  obligation  to 
set  up  that  defense,  but  may  do  so  or 
not  at  his  option.    (Id.) 

9.  The   fact  that  a  failing    debtor  has 


made  conveyances  without  consider- 
ation or  committed  other  frauds,  prior 
to  his  general  assignment,  does  not 
render  that  assignment  void  as  matter 
of  law.  These  are  circumstances  for 
the  consideration  of  the  jury,  but  are 
not  conclusive  of  fraudulent  intent. 
(Id.) 

4  The  property  of  a  debtor  belongs  to 
his  creditors,  but  his  time,  talents  and 
industry  are  at  his  own  disposal,  and 
his  creditors  have  no  claim  thereto, 
(Abbey  agt.  Deyo,  44  N.  Y.,  343.J 

5.  Whether    business    conducted    by  a 
husband  nominally  as  the  agent  of  his 
wife  is  in  fact  the  wife's  and  the  hus- 
band merely  her  agent,  or  the  agency 
a  mere  cover  for  the  husband's  busi- 
ness,  to  keep   his   property  from   his 
creditors,  there  being  evidence,  how- 
ever slight,  tending  to  each  conclusion, 
is  a  question  of  fact  to  be  submitted  to 
the  jury.     (  (Id.) 

6.  A  discharge  under  the  insolvent  laws 
of  this  State  is  no  defense  to  an  action 
by  a  citizen  of  another  state,   upon  a 
note  given  before  the  proceedings  for 
a  discharge,    although    such    note    is 
made  payable  and  the  action  is  brought, 
in   this  state.      (Pratt  agt.  Chase,  44 
N.  r.,597.) 

Set  PARTNERSHIP  AND  PARTNERS.    (44 
N.  T.) 

INSOLVENTS'  DISCHARGE. 

See  INSOLVENT  DEBTORS.    (44  2V.  Y.) 

INSURANCE. 

1.  Where  the  terms  and  conditions  con- 
tained in  a    policy  of  insurance,  are 
declared  to  be  a  part  of  the  contract  of 
insurance,  the  description  of  the  build- 
ing or   buildings  therein  is  a  warranty 
that  they  are  what  they  are  described 
to  be,   and  are   used   as   such   exclu- 
sively. (Sarsfield&gt.  The  Metropolitan 
Insurance  Co.,  ante,  97.) 

2.  Where  the  insurance  was  for  $2,000 
on  a  "two  story  frame  dwelling  house, 
situated  on   the  north  side  of  Center 
Street,  Hornellsville,  N.  Y.,"and   the 
contract  provided  against  carrying  on 
any  business  therein  denominated  haz- 
ardous, or  extra  hazardous,  during  the 
continuance  of  the  policy,   and  it  ap- 
peared in  proof  that  the  business  car- 
ried on  in  a  portion  of  said  dwelling- 
house  at  the  time  of  the  fire  and   loss, 
was    a  billiard   saloon,  and  in  other 
portions  a    restaurant    and    bar,  held 
that  this  was  sufficient  to  defeat  any 
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recovery,  on  the  ground  that  the  war- 
ranty had  been  broken.  (Id.) 

3.  And  the  defendants  were  not  estopped 
from   setting    up  this  breach,   for  the 
reason  that  the  misdescription,  if  any, 
•was   the  defendant's    act  through    its 
authorized  agent — where  there  was  no 
conflict  in  the  evidence,  but  all    the 
evidence  there  was  on   the   subject  of 
what  took  place  at  the  time  the  con- 
tract was  made,  was  from  the  plaintiff' 
himself,  and  he  stated   that  the  agent 
said   he  was  well  acquainted  with  the 
building,  and  could  not  go  down  and 
aee  it  —  that  he  then  told  the   agent 
that  the  upper  part  was  used  as  a  bil- 
liard room,  and  the  lower   part  as  a 
dwelling   house;    that   thereupon  the 
agent  made    out  the  papers  and    de- 
livered them  to  plaintiff : 

Held  that  if  the  verbal  information  given 
by  the  plaintiff  at  the  time,  as  to  how 
the  building  was  then  used  could  be 
held  to  be  sufficient  knowledge  on  the 
part  of  the  agent  to  create  an  estoppel 
against  the  defendant,  the  whole  busi- 
ness carried  on  there  was  not  dis- 
closed ;  as  in  addition  to  the  billiard 
room  up  stairs,  there  was  one  billiard 
room  below,  and  a  har,  and  a  res- 
taurant or  eating  saloon,  kept  there. 
(Id.) 

4.  The  question  of  the  competency  of 
parol  evidence  to  change  the  contract, 

was  not  raised  upon  the  trial  by  the 
defendant — the  plaintiff  appears  to  have 
given  his  testimony  without  objection. 
The  authorities  distinctly  hold  that 
parol  evidence  of  what  was  ttaid  be- 
tween the  agent  and  the  insured  at 
the  time  the  contract  was  entered  into, 
could  not  be  given  by  the  insured  on 
the  trial  to  change  the  contract,  even 
when  he  had  been  led  by  representa- 
tions on  the  other  side,  anmtebtionaHy. 
into  making  a  warranty  which  was  not 
true.  (Id). 

5.  Whei-e  an  insurance  company  has  ac- 
cepted  a   risk  which   it  determines  to 
cancel,  the  insured  is  entitled  to  reason- 
able notice  of  stu:h  determination.  ( 3lc- 
Leaii  agt.  Tke   Republic,  &c..  Fire  Ins. 
Co.,  3  Laiuiiig,  -l"2l.) 

€.  And  when  it  intrusts  the  duty  of  can- 
cellation t<>  its  agent,  and  omits  to 
prescribe  the  time  within  which  the 
same  shall  be  perfected,  nothing  short 
ot  an  absolute  abuse  of  discretion  or 
fraud  on  the  part  of  the  agent  in 
neglecting  to  make  the  cancellation 
relieves  the  principal  from  liability. 
(Id.) 


INSURANCE  COMPANY. 

1.  The  charter  of  an  insurance  company 
permitted  it  to  receive  notes  for  pre- 
miums in  advance,  which  entitled  the 
makers  to  a  dividend,  and  were  sub- 
ject to  the  right  of  the  company  to  use 
them  for  the   payment  of  los.-es  and 
liabilities,  and   for  any    purpose  con- 
nected with  the  business  of  the  com- 
pany: 

Held,  that  a  receiver  of  the  company 
could  lecover  upon  the  notes  beyond 
the  amounts  actually  due  thereon  for 
premiums.  (Osgoo'd  agt.  Toplitz,  3 
Lansing,  184.) 

2.  The  charter  also  required  the  notes 

so  given  to   "  be  made  payable  within. 
twevve  mouths  from  date  : 

Held,  further,  that  the  company  had  no 
authority  under  this  requirement  to 
take  notes  "  payable  twelve  months 
after  date,"  and  that  the  receiver  could 
not  recover  upon  notes  so  taken.  (Id.) 


INSURANCE  (FIRE). 

1.  The  assignee  of  a  vendor's  interest  in 
a  contract  for  the  sale  of  real  estate , 
which   contract  provides  for  an  insur- 
ance by  the  vendee  for  the  benefit  ol 
such  vendor,  is  equitably   entitled  to 
the    moneys   due   upon   an   insurance 
effected   by  such  vendee  in  his  owu 
name ;    and    where    the    insurer   has 
notice  of  such  assignment,  it  is  liable 
tOBueh.  assignee,  to  the  extent  of  his 
own     interest,    not    exceeding     the 
amount  due  upon  the  policy,  although. 
it    has,    after    such    notice,    actually 
paid    that    amount    to    such    vendee. 
(Cromwell  agt.  Brooklyn  Fire  Ins.  Co., 
44  N.  Y.,  42.) 

2.  The  fact  that  the  policy  of  insurance, 
by  its  terms,  is  not  assignable  without 
consent  of  the  insurer,  is>  not  material, 
because   the  liability  is  not   founded 
upon  an  assignment  of  the  policy,  but 
upon  the  equitable  lien  of  vendor.'s  as- 
signee, the  insurer  being,  after  notice, 
a  trustee  of  the  fund  for  his   benefit. 
(Id.) 

3.  It  is  now  settled,  in  this   State,  that 
a  valid  contract  for  insurance  may  be 
made   by   parol.     (Fish   agt.    Cottenet, 
44  iV.  Y.,  o38.) 

4.  Where  one.  who  is  insured   as  mort- 
gagee, subsequently  becomes  owner 
of  the  premises,  no  new  consideration 
is  necessary  to  the  validity  of  an  agree- 
ment that  the  same  insurance  shall  be 
so  changed  as  to  apply  to  his  intercut 
as  owuer.     (Id.) 
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5.  If  an  agreement  for  insurance  is  made 
with   an  agent,  authorized    "  to   bind 
the  company  (his  principal)  daring  the 
correspondence,"  out  without  any  fault 
or   negligence   of  the  applicant,   and 
through   the   neglect  of  the  agent,  the 
application   is   not   received   or  acted 
upon  by  the  company  until  a  loss  oc- 
curs, the  company  is  liable.     (Id.) 

6.  In    an  action    npon   a   policy  of  in- 
surance, where  the  survey  referred  to 
in  the  policy,  in  the  usual  manner  as  a 
part  thereof,  is  proved  to  be  false  and 
inaccurate,  the  insured  cannot  recover, 
although   he  did  not  understand  the 
survey  in  question  to  be  the  one  men- 
tioned in  the  policy.     (Leroy  agt.    The 
Market   Fire   Insurance  Company.  45 
N.   Y.,SO.) 

'-7.  Accordingly,  a  charge  that,  in  such  a 
case,  unless  the  parties  intended  the 
same  survey  as,  and  understoon  it  to 
be,  the  one  in  fact  named  in  the  policy, 
the  minds  o  the  parties  never  met  as  to 
the  conditions  and  warranties  contained 
in  such  survey,  but  did  meet  as  to  the 
contract  of  insurance,  and  the  plaintiff 
could  recover  theieon  without  regard 
to  any  conditions  contained  in  the  sur- 
vey : 

ffeld,  error.  (Id. ) 

'•8.  It  is  not  essential  to  the  validity  of  a 
contract  of  insurance,  that  the  person 
to  be  insured  thereby  should  be  named 
in  the  policy.  If  die  imme  of  the  person 
for  whose  benefit  the  insurance  is  ob- 
tained, does  not  appear  upon  the  face 
of  the  policy,  or  if  the  designation  used 
is  applicable  to  several  persons,  or  if 
the  description  of  the  assured  is  imper- 
fect or  ambigous,  so  Ui&t  it  cannot  be 
understood  without  explanation,  ex- 
trinsic evidence  uiay  be  resorted  to,  to 
asceitain  the  meaning  of  the  contract. 
And  when  thus  ascertained,  it  will  be 
held  to  apply  to  the  interests  intended 
to  be  covered  by  it;  and  they  will  be 
deemed  to  be  comprehended  within  it, 
who  were  in  the  minds  of  the  parties 
when  the  contract  was  made.  (Clinton 
agt.  The  Hone  Insurance  Cum/Mint,  45 
N.  Y.,  454.) 

9.  In  1863,  a  policy  of  insurance  on  real 
and  personal  property  waa  issued  by 
the  defendant,  upon  the  written  ap- 
plication of  the  owner  to  another  com- 
pany and  survey  annexed  thereto.  In 
1865,  R.  the  insured,  having  died,  his 
executrix  applied,  by  letter,  to  the 
agent  of  the  defendant,  with  whom  the 
written  application  above  mentioned 
and  survey  were  tiled,  for  a  new  in- 
surance upon  the  same  property  ;  and  a 
policy  was  issued  by  the  defendant,  in- 


suring the  estate  of  R.  a  certain  amount 
upon  the  factory  building  and  a  certain 
other  amount  upon  the  movable  mach- 
inery therein,  "as  per  survey  on  tile 
at  the  office  of  T.,  the  agent."  This 
policy  contained  clauses  avoiding  the 
policy  upon  any  assignment  of  prop- 
erty without  the  assent  of  the  defend- 
ant, and  making  the  statements  in  any 
survey  referred  to  in  the  policy,  war- 
ranties by  the  insured.  Also,  a  clause 
that  the  policy  was  made  with  refer- 
ence to  •'  a  survey  on  file  in  this  office :" 

Held,  in  an  action  upon  the  policy,  that 
an  application  and  survey  must  have 
been  on  file  in  the  office  of  the  com- 
pany to  be  effectual  as  forming  a  part 
of  the  second  contract  of  insurance. 
The  survey  on  file  in  the  office  of  the 
agent,  could  only  be  used  as  a  con- 
venient method  of  identifying  the 
articles  of  machinery  covered  by  the 
policy.  It  did  not  make  the  other  Place- 
ments, found  in  it,  a  part  of  the  new 
contract  of  insurance.  (-Id.) 

10.  The  party  to  a  contract  who  seeks  to 
destroy  its  obligations  by  reason  of  an 
alleged  breach  of  a  condition  precedent 
by  the   other  partv,  cannot  establish 
the  existence  of  such  a  condition  by  in- 
ference or  conjecture.     The  terms  of 
the  contract  must  be  clear  and  explicit 
in  his  favor.    (Id.) 

11.  The  mother  and  the  guardian  of  cer- 
tain infants  made  a  contract  to  sell  real 
estate  and  personal  property  belonging1 
to  them,  as  soon  as  the  guardian  could 
obtain  the  requisite  authority  from  the 
court.   This  property  nad  been  insured 
for  the  benefit  of  the   "estate."    The 
vendee  entered  into  possession  as  ten- 
ant, paying  rent.     Much  of  the  prop- 
erty was  destroyed  by    fire  before  the 
contract  was  consummated.     None  of 
the   papers  or  orders  were  tiled  until 
after  the  tire.   After  that  event,  a  new 
contract  was  entered  into  between  the 
same   parties,  the   vendee   purchasing 
the  real  estate  and  the  claims  for  in- 
surance, and  taking  a  deed  : 

JJeld,  that  the  vendee,  by  the  first  con- 
tract, acquired  no  title  to  the  property, 
and  by  his  second  contract,  the  claims 
to  recover  the  amount  insured  were 
not  extinguished: 

Held,  further,  that  the  destruction  of  the 
property,  which  fixed  the  liability  of 
the  insurers,  at  the  same  time  dis- 
charged the  vendee  from  his  obligation 
to  purchase ;  and,  therefore,  that  the 
insurers  could  not  be  subrogated  to 
that  obligation  to  the  extent  of  their 
liability  tor  the  insurance.  (Id.( 

12.  A  policy  of  fire  insurance  taken  oat 
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by  commission  merchants  upon  goods 
"  gold  but  not  removed : 

Held,  to  cover  all  goods  which,  having 
once  belonged  to  the  insurers,  or  hav- 
ing once  been  held  by  them  on  com- 
mission, had  been  fully  sold  and  tech- 
nically delivered,  the  title  and  the 
right  of  possession  changed,  but  the 
articles  not  yet  actually  removed  from 
the  place  of  storage.  Waring  agt.  The 
Indemnity  Fire  Insurance  Company,  45 
N.  T.,  666.) 

13.  The  law  does  not  forbid  that  a  policy 
should  be  so  framed  as  that  the  insur- 
ance shall  be  inseparably  attached  to 
the  property  intended  to  be  covered,  so 
that  successive  owners,  during  the  con- 
tinuance of  the  risk,  shall  become,  in 
turn,  the  partiea  really  insured.    (Id. ) 

14.  Agents,  commission    merchants,    or 
others,    having  the    custod}'    of    and 
being  responsible    for  property,   may 
insure  in  their  own  names,  and  recover 
of  the  insurer  not  only  a  sum  equal  to 
their  own  interest  in  the  property,  by 
reason  of   any   lien  for  advances  or 
charges,  but  the  full  amount  named  in 
policy,  up  to  the  valne  of  the  property. 
(Id.) 

15.  A    person   may  insure  in    his    own 
name  the  property  of  another  for  the 
benefit  of  the  owner,  without  his  pre- 
vious authority  ;  and  such   insurance 
will  enure  to  the  party  intended  to  be 
protected,  if  adopted  by  him,  even  after 
loss  has  accrued.      It  must  be  shown 
that    insurance  of  the  owner  was  the 
intention   of  the   person  effecting  the 
insurance,    when    the    contract    was 
made,    but    such    intention  need    not 
have  fastened,  at  the  time  of  entering 
into  the  contract,  upon  the  very  person 
who,  when  the  cnntract  matures,  seeks 
to  take  the  benefit  of  it.    (Id.) 

16.  Accordingly,  where  A,  the  owner  of 
'property,  effected  an  insurance   upon 
it,  the   policy   containing  this  clause, 
"sold,   but  not  delivered,"   and  sub- 
sequently sold  it  to  B,  holding  it  for 
him,    without    charge,    and    it    was 
burned : 

Held,  that  the  risk  followed  the  property  < 
and  that  an  action  was  maintainable  by 
A  for  the  value  of  the  policy,  in  trust 
forB.  (Id.) 

See  CONSIDERATION.    (Id.) 


INSURANCE  (LIFE). 

1.  Where  a  policy  of  life  insurance  con- 
tains an  agreement  for  the  continuance 


of  the  policy  in  force  until  the  decease- 
of  the  person  whose  life  is  insured, 
provided  that  the  assured  shall  duly 
pay  or  cause  to  be  paid  annually,  on  or 
before  a  specified  day  in  each  year,  a 
certain  premium,  payment  upon  the 
day  specified  is  a  condition  precedent, 
and,  unless  performed,  the  policy  is- 
no  longer  in  force,  although  perform- 
ance is  prevented  by  act  of  God. 
(Howell  agt.  The  Knickerbocker  Lift 
Ins.  Co.,  44  N.  Y.,  276.; 

2.  Although   the   person  whose   life    i& 
insured  is  stricken  with   a  fatal  dis- 
ease  during  the  continuance   of    the- 
term   of    insurance,   so  as  to  be  in  a 
dying  condition,  that  is  iiot  sufficient 
to  establish  the   loss  insured  against,, 
and  if  he   actually  survives  until  the 
term  expires,  the  insurer  is  not  liable. 
(Id.) 

3.  An   admission   on   the  trial  that,  at  a 
time  subsequent  to  the  insurance,  when 
an   annual  premium    was  paid,  it  wa» 
agreed  that,  if  anything  should  happen 
to  prevent   payment   of  the   premium 
on  the  day  specified,  the  policy  should 
not  thereby  become  void,   but  should 
continue  in  force  for  a  reasonable  time 
thereafter,  so  that  the  premium  could 
be  paid,    admits  a   valid    agreement; 
and,  payment  having  been   prevented 
by  act  ol   God  and  the  premium  ten- 
dered within  a  reasonable  time  there- 
after, the  insurer  is  bound.    This  is  so, 
although  the  person  whose  life  is  in- 
sured dies,  after  the  day  of  payment 
and  before  the  tender.     (Id.) 

4.  Where  a  New    York   life   insurance- 
company,  at  the  commencement  of  the 
late  civil  war,  had  an  agent,  residing 
at  Mobile,  in  the  state  of  Alabama,  to 
whom  to  a  person  insured  had  been  in 
the  habit  of  paying  the  premiums,  for 
several  years: 

Held,  that  the  war  did  not  suspend  the 
agency,  and  that  the  payment  of  a 
premium  to  such  agent,  during  the 
war,  was  binding  upon  the  company, 
and  had  the  effect  to  continue  the 
policy  in  force.  (Sands  agt.  The  New 
York  Life  Ins.  Co.,  59  Barb.,  556.) 

5.  A  policy  of  insurance  contained  the 
following  cause  :  "  In  case  the  insured 
shall  die  by  the  hands  of  justice,  or  in 
the  known  violation  of  any  law  of  the 
state   he  was  permitted  to   visit,  the 
policy  should  be  void,  null  and  of  no- 
effect :" 

Held,  in  order  to  justify  the  court  in 
taking  from  the  juiy  the  question, 
whether  the  deceased  came  to  his  death 
iu  a  manner  covered  by  this  clause, 
that  whatever  be  the  nature  of  the 
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violation  of  law  claimed  as  avoiding 
the  policy,  the  death  must  have  been 
actually,  proximately  and  not  remotely 
caused  by  such  violation  of  law,  to  ex- 
empt the  company  from  liability. 
( Bradley  agt.  Mutual  Benefit  Life  In- 
surance Company,  45  N.  Y.,  4252.) 

6.  Accordingly,  where  the  insured  at- 
tempted to  seize  B  s  property,  which 
the  former  claimed,  and  B,  abandoning 
the  contest  lor  the  property,  started 
for  his  home,  but  almost  immediately 
turning,  shot  the  insured,  killing  him : 

Held,  that  it  was  error  in  the  court  to 
refuse  to  allow  the  jury  to  pass  upon 
the  question,  whether  the  death  of  A 
was  caused  by  a  known  violation  of 
law  on  his  part,  and  whether  the  act 
of  B,  which  produced  the  death,  was  a 
natural,  reasonable  or  legitimate  con- 
sequence of  the  act  of  A.  (Id.) 

INSURANCE  (MARINE). 

1.  A  policy  of  insurance  (marine,)  which 
excepts  loss  by  the  bursting  of  boilers, 
but  covers  that  "occuring  subsequent 
to  and  in  consequence  of  such  burst- 
ing," does  not  cover  a  total  loss  occa- 
sioned by  an  explosion  so  violent 
as  to  tear  open  the  sides  of  the  vessel 
to  such  an  extent  that  the  water  ad- 
mitted sinks  her  in  five  or  ten  minutes. 
As  the  vessel  was  manifestly  worthless 
the  moment  the  explosion  had  oc- 
curred, the  loss  was  immediate  upon, 
not  subsequent  to,  the  explosion,  \vlih- 

•  in  the  meaning  of  the  policy.  (Evans 
agt,  Th.e  Columbian  Ins.  Co.,  44  N.  Y., 
146.; 

S.  Owners  of  merchandise  insured 
against  perils  of  the  seas,  (i  free  of 
particular  average  only,"  are  entitled 
to  recover  as  for  a  total  loss,  although 
some  portion  of  the  goods  may  be 
brought  into  the  port  in  specie,  if  the 
right  to  abandon  is  exercised  during 
the  continuance  of  the  peril  and  there 
is  a  total  loss  of  value  to  the  owner. 
Total  physical  loss  is  not  necessary. 
(  Walltrtteia.  aq;t.  The  Columbian  Int. 
<7o.,44JV  F.,204.) 

3.  Under  a  contract  for  the  insurance  of 
freight,  the  voluntary  surrender  or  the 
goods  to  their  owner,  free  of  freight, 
under  any  circumstances  short  of   a 
technical  total  loss,  or  inability  to  de- 
liver them  in  specie  at  the  port  of  des- 
tination, is  not  a  loss  of  freight  within 
the  conditions  of  the  policy.     (Allen 
agt.  The  Mercantile  Marine  Ins.  Co.. 
44  N.  T.,  437.) 

4.  So  long  as  the  vessel   is  capable  of 


completing  the  voyage  and  thus 
earning  the  freight,  neither  the  ques- 
tion of  profit  and  loss  to  the  owner, 
nor  of  the  length  of  time  required  to 
deliver  the  cargo,  can  so  excuse  the 
surrender  without  payment  of  freight 
as  to  render  the  insurers  liable  as  for 
a  loss.  (Id.) 

5.  An  injury  to  the  vessel,  not  sufficient 
to  create  a  total  loss,  but  repairable 
within  a  reasonable  time,  nor  the  act 
of  God,  in  closing  navigation  by  ice, 
will  not  authorize  the  abandonment  of 
the  voyage ;  but  either  will  authorize 
a  detention  of  the  goods  until  the  voy- 
age can  be  completed.  Nor  does  the 
fact  that  the  delay  by  the  injury  results 
in  the  further  delay  by  close  of  navi- 
gation, present  any  more  sufficient  ex- 
cuse for  the  abandonment.  (Id.) 

G.  If  the  owner  demands  the  goods  at  the 
port  of  detention,  the  master  should 
make  payment  of  full  freight  a  con- 
dition to  the  delivery.  Having  sur- 
rendered them  without  payment,  he 
cannot  hold  the  insurer  liable.  {-Id.} 

INTENT. 

1.  A  party  may  testify  directly   to  the 
intent  with  which  he  did  an  act,  when 
the   intent  is    a  fact  material   to  the 
issue.     (Cortland    Co.   agt.    Merkimer 
Co.,  44  AT.  Y.,  22.) 

2.  Questions  calling  for  the  undisclosed 
intention  or  object  of  a  party  are  im- 
material     and      properly    excluded. 
(Cowdry  agt.  C<>it,  44  N.  Y.,  382.) 

36.  Evidence  of  the  reason  why  certain 
items  do  not  appear  in  an  account  ren- 
dered is  immaterial.  The  party  may 
show  the  fact  that  such  items  exist,  not- 
withstanding their  omission  from  his 
account,  but  is  confined  to  the  facts, 
and  his  reasons  for  the  omission  are  of 
no  importance.  (Champion  agt.  Jos- 
lyn,  44  N.  Y.,  653.) 

INTEREST. 

1.  The  defendant,  upon  a  purchase  of 
real  estate,  assigned  to  the  plaintiff, 
in  part  payment  of  the  price, 
the  bond  and  mortgage  of  a 
third  person,  guaranteeing  "payment 
of  the  interest  on  the  within  bond, 
•within  ten  days  after  the  days  the 
same  shall  become  due  and  payable 
by"  the  mortgagor.  The  principal  of 
the  bond  was  payable  three  years  after 
date,  and  interest  semi -an  mistily  : 

Htld,  that  he  was  not  liable  upon  thig 
guarantv  for  the  payment  of  any  in- 
terest after  the  maturity  of  the  bond. 
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The  fact  that  the  bond  and  mortgage 
were  assigned  in  payment  of  the  pur- 
chase money  does  not  make  it  the  debt 
of  the  guarantor.  As  to  the  principal 
of  the  bond,  there  was  no  personal 
liability  of  the  defendant.  (Melick  agt. 
Knox,  44  N.  Y.,  676.) 

i>'ee  ATTORNET  AND  CLIENT.  (45  N.  T.) 

2.  Interest  can  be  charged  upon  an  ac- 
count only  from  the  time  the  account  is 
rendered.  It  is  not  allowable  upon  the 
various  items  thereof  from  date.  ( Wood 
agt.  JSelden,  59  Barb.,  649.) 

INTERMEDIATE  CARRIER. 

I.  When  goods  are  shipped  by  railroad 
to  any  specified  point,  whence  the 
owner  intends  to  remove  them  to 
their  final  destination,  the  railroad 
company  is  not  an  intermediate  car- 
rier, and  the  rules  applicable  are  those 
which  govern  at  a  place  of  destin- 
ation. (Fenntr  agt.  Buffalo  and 
State  Line  R.  Co., UN.  Y.,  505.) 

INTERPLEADER. 

1.  The  justices  of  district  courts  in  the 
•    city   of  New  York,  have  power  and 

authority  to  interplead  parties  defen- 
dant under  §  122  of  the  Code.  (JJreyer 
agt.  Rauch,  ante,  22.) 

2.  Where  two  real  estate  brokers  on  a  sale 
of  real  estate  entered  with  them  by  the 
owner  for  sale,  each  claim  commissions 
as  being  the  procuring  cause  of  the  sale, 
and  each  commence  suit  in  the  same 
court,   against  the  owner  to  recover 
the  amount  of  such  commissions,  it  is 
a  proper  case  for  interpleader,  and  the 
owner  may  deposit  the  money  in  court, 
and  require  the  two  brokers  to  try  the 
question  of  right  to   the  commissions. 
(Id.) 

INTERROGATORIES. 

See  SURROGATE,  SURROGATES'   COURT 
AND  DECREE.   (3  Lansing.) 

IRRELEVANT  AND  REDUNDANT 
MATTER. 

1.  In  an  action  for  separation  from  bed 
and  board,  brought  by  the  wife 
against  the  husband  for  alleged  cruel 
and  inhuman  treatment,  wnere  the 
complaint  charges  the  defendant  with 
great  particularity,  with  a  series  of 
scandalous,  indecent  and  licentious 
acts,  committed  with  and  upon  certain 
females  other  than  the  plaintiff,  these 
allegations  standing  entirely  by  them- 
selves, and  no  averment  of  any  fact  or 


circumstance  in  connection  with  which 
they  might  have  become  important, will 
be  stricken  out.  (Klein  agt.  Klein,  ante, 
166.) 

2.  Where  an  action  is  brought  by  the 
plaintiffs  to  restrain  the  defendant  from 
infringing  the  common  law  rights  of 
the  plaintiffs  in  a  picture,  by  the  sale 
of  lithographic  reproductions  thereof; 
and  where  a  similar  suit  was  brought 
by  the  plaintiff  in  this  court  against 
another  defendant,  which  termin- 
ated successfully  to  plaintiffs : 

Held  that  matters  in  the  present  com- 
plaint, which  set  out  the  proceedings 
in  the  former  case — the  application 
for  an  injunction  —  the  opposition 
thereto,  npon  affidavits — the  granting 
and  continuing  of  the  same — the  ap- 
peal therefrom  to  the  general  term, 
and  the  affirmance  on  such  appeal 
of  the  injunction,  were  not  irrelevant, 
or  redundant.  (Oertel  agt.  Jacob ij, 
ante,  218.) 

IRREGULARITY,     RESPONSIBIL- 
ITY  FOR. 

See  JUDGMENT  AND   RXECUTION.     (3 

Lansing.) 


J. 

JETTISON. 

1.  Where  a  jettison  becomes  necessary, 
for  the  preservation  of  the  remainder 
of  a  cargo,  by  reason  of  a  violent 
storm,  the  loss  is  by  actof  God,  though 
occasioned  through  the  immediate 
agency  of  men.  (Price  agt.  Harts- 
h»r*>  44  N.Y.,94.) 

JOINDER  OP  CAUSES  OF  ACTION. 
See  COMPLAINT.  (59  Barb.)  , 
JOINT  DEBTORS. 

1.  A  complaint  which  alleges  a  joint 
agreement  by  the  defendants  to  deliver 
up  specified  securities,  demand  there- 
for, and  that  the  defendants  wrong 
fully  refused  to  deliver  them,  and  have 
wrongfully  disposed  of  and  converted 
them  to  their  own  use,  to  the  great 
damage  of  the  plaintiff,  and  praying 
judgment  for  the  value  of  the  secu- 
rities, with  interest,  as  the  damages 
sustained  by  the  plaintiff  by  means  of 
the  premises,  states  a  cause  of  action 
on  contract  and  not  ex  delicto.  (Amtin, 
Rawdon,  44  N.  Y.,63.) 
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2.  If  jadement  is  recovered  thereon 
against  a  defendant  who  was  not 
served  with  process,  he  may  be  pro- 
ceeded against  as  one  "jointly  in- 
debted upon  a  contract,"  under  sec- 
tion 375  of  the  Code."  (Id.) 


JOINT  LIABILITY. 

1.  Where  a  business  is  carried  on  by 
several   parties,  and  goods  are    pur- 
chased by  one  of  them  for  the  u«e  of 
all:  all  are  liable,  although  the  names  of 
the  other  parties,  interested  in  the  pur- 
chase, are   not  disclosed  by  the  pur- 
chased. (Duvall  agt.  Wood,  3  Lansing, 

'2.  And  the  mere  taking  of  the  note  of  one 
partner,  or  of  an  agent,  does  not  ex- 
onerate the  other  parties  interested 
from  the  liability,  unless  there  is  an 
express  agreement  to  that  effect.  (Id.) 

See  PLEADINGS.  (Id.) 

JOINT  OWNERS. 
jSee  EVIDENCE.    (59  Barb.) 

JOINT  STOCK  ASSOCIATION. 

J.  An  action  brought  against  "The 
City  Club,"  of  over  seven  persons, 
may  be  sustained  where  the  com- 
plaint expressly  charges  that  the  de- 
fendants were  members  of  and  part- 
ners in  an  association  or  organiz- 
ation known  as  "  The  City  Club," 
that  existed  on  and  prior  to  May, 
1869,  and  up  to  May  1,  1870  (during 
which  time  the  claim  was  created  by 
them),  either  as  original  debtors  or  as 
assignees  of  the  lease  (a  balance  of 
rent  being  claimed)  for  the  two  years, 
which  is  alleged  to  have  been  made 
to  three  of  the  defendants,  by  au- 
thoritv  of  the  defendants  and  as  agents. 
and  for  and  in  behalf  of  all  of  them 
and  for  their  use,  and  which  they  used 
and  enjoyed.  ( Waller  agt.  Thomas, 
ante,  337.) 

2,  The  defendants,  by  the  express  allega- 
tions of  the  complaint,  and  the  circum- 
stances   legally   presumed  therefrom, 
are  to  be  deemed  assignees  and  liable 
for  the  rent,  without  any  reference  to 
the  act    of    1851,     authorizing    suits 
against  joint  stock  associations.     (Id.) 

JSec  PARTIES  TO  ACTION.   (3  Laming.) 

JUDGES. 

See  CONSTITUTIONAL  LAW.  (59  Barb.) 


JUDGMENT  AND  EXECUTION. 

1.  Where  the  facts  disclosed,  authorized 
the   court  to   assume   that  the    defen- 
dant was  dead  when  the  plaintiff  com- 
menced   his  action  against  him,   and 
consequently   that   the  judgment    ob- 
tained in  the  action  was  void,   yet   it 
is  an  apparent  lien  or  cloud  on  the  real 
estate  of  the  defendant,  which   may  be 
set  aside  on  motion,  by  an  heir-at-law 
of  the  defendant,  having  an  interest  in 
such    real    estate.         (Blodgett     agt.*' 
Blodgett,  ante,  19.) 

2.  This  court  has  control  of  its  own  judg- 
ments, and  has  not  unfrequently  va- 
cated them  on  motion  of  parties  hav- 
ing an  interest  in  a  property  on  which 
they  were  a  cloud.     (Id.) 

3.  Whenever  it  appears  by  the  judgment 
of  a  sister  state,  that  the  defendant  ap- 
peared by  attorney,  it  is  presumptive 
evidence  of  the  fact,  but  in  such  a  case 
the  defendant  may  retort  this  presump- 
tion by  proof,  that  the  attorney  named 
in  the  record  never  had  any  authority 
to  appear  for  him.     In  other  words, 
notwithstanding  the  recital  of  the  re- 
cord, he  may  disprove  the  authority  of 
the  attorney  to  appear.     (Howard  "agt. 
Smith,  ante,  300.) 

4.  Where  an  action  is  brought  upon  such 
a  judgment  in  this  state,  the  question 
of  the  authority  of  rhe  attorneys  who 
appeared  for  the  defendant  in  the  sister 
state  becomes  a  contested  question  of 
fact,  upon  which  there  is  evidence  ou 
both  sides,  it  is  error  to  withhold  that 
question  from  the  jury,  for  which    a 
new  trial  will  be  granted.    (Id.) 

5.  The  judgment  of  a  justice  in  summary 
proceedings,  in  favor  of  the  landlord  for 
the  amount  of  rent  claimed  to  be  due, 
is  a  bar  to  subsequent  proceedings   on 
the  part  of  the   tenant  to  litigate  the 
proceedings  in  another  court,  by  certio- 
rari,     although    such    judgment  was 
taken  bv  default.     (Powers  agt.  Witty, 
ante,  352.) 

6.  A  judgment  by  default  being  pro  con- 
fesso,  or  equivalent    to  judgment   by 

consent,  is  as  conclusive  as  upon  liti- 
gation as  to  the  material  issues.    (Id.) 

7.  Where  a  justice  of  the  peace  endorses 
upon  his  minutes  of  trial  a  memoran- 
dum, entitled  in  the  cause,   rendering 
"  judgment  for  plaintiff"  in  a  specified 
sum,  and   stating  the  amount  of  dam- 
ages and  costs  separately,  his  neglect 
to    perform   the   duty  enjoined   upon 
him   by  the  statute,  of  entering  it  in 
his   docket,    will    not    invalidate  the 
judgment    so    rendered.       (Fish,    agt. 
Emerson,  44  JV.  F.,  3?6.) 
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b.  A  transcript,  taken  from  such  judg- 
ment before  it  is  entered  in  the  dockej, 
of  the  justice,  will  authorize  the  dock- 
eting and  enforcement  thereof,  as  a 
judgment  of  the  county  court.  (Id.) 

9.  Nor  will  the  judgment  of  the  county 
court  be  void    because   by  a  clerical 
error  in  docketing,  the  judgment  is  de- 
scribed as  having  been  rendered  at  a 
date  some  days   previous  to  the  time 
when  it  was  in  fact  rendered.    (Id.  ) 

10.  Where,  in  an  action  in  justice's  court 
a  verdict  is  rendered  on  Sunday,  judg- 
ment entered   thereon   the  following 
Monday  is  valid.     (Allen  agt.  Godfrey, 

.  F.,433.) 


11.  If  the  justice  assumes  to  enter  judg- 
ment on  Sunday,  this  is  wholly  void, 
and  will  not  affect  the  validity  of  the 
judgment  entered  on  the  uext  day. 
(Id.) 

11.  The    execution  of  an   acknowledg- 
ment of  satisfaction  of  a  judgment,  and 
acknowledging  such  execution  as  re- 
quired by  statute,  is  an  act  of  equal 
deliberation  and  solemnity  as  the  ex- 
ecution of  an  instrument  under  seal.  It 
is  equally  effective  as  an  evidence  of 
payment  of  the  judgment,  as  an  in- 
strument executed  under  seal,  and  will 
discharge  the  judgment,  although  the 
consideration  therefore  is  less  than  the 
amount  due  on  the  judgment.      (Beers 
agt.  Hendrickson,  4bN.  Y.,  6G5.) 

See  FORECLOSURE.    (Id.) 
PRACTICE.    (Id.) 

12.  Although,  under  the  Code,  the  time 
to  answer  expires  by  its  own  limita- 
tion, without  the  entry  of  a  rule  for 
default,  yet  the  mere  lapse  of  twenty 
days  from  the  service  of  the  summons 
is  not  the  obtaining  of   a  judgment. 
(Livingston    agt.    Kendall,   59  Barb., 
493.) 

13.  Where  a  judgment  was  recovered 
against  the  defendant  after  his  death, 
every  step  in  the   cadse  —  except  the 
service  of  the  summons  three  years  he- 
fore—  -having  been  taken  after  the  de- 
fendant was  dead,  the  judgment  was 
eet  aside  on  motion,  by  his  adminis- 
trator.   '(Id.) 

14.  The  former  practice,  under  the  Re- 
vised Statutes,  of  making  a  suggestion 
upon  the  'record,  of  the  'death  of  the 
defendant  'before    judgment  was  ob- 
tained, is  practically  inapplicable,  un- 
der the  Code.  (Id.) 

15.  There  is  no  sense  in  which  judg- 
ments are  now  entered  as  of  any  term  ; 
and  there  is  no  reason  why  a  judgment 


by  default,  obtained  in  vacation,  should 
relate  back  to  the  first  day  of  the  last 
preceding  term.  (Id.) 

See  ATTORNEY.  (Id.) 
CORPORATION.    (Id.) 
PRACTICE.    (Id.) 

16.  A  judgment  protects  the    party  for 
acts  done   under   it,   although    subse- 
quently reversed  for  error.     (Simpson 
agt.  Hornbeck,  3  Lansing,  53.) 

17.  It  is  otherwise,  it  seems,  if  the  judg- 
ment is  set  aside  for  irregularity.  (Id.). 

18.  The  defendant  had  judgment  in  an 
action  for  conversion  of  personal  prop- 
erty before  a  justice  of  the  peace,  from 
which    there   was   an   appeal  without- 
securitv  to  stay  proceedings  ;   after  ap- 
peal taken,  the  defendant  obtained  ex- 
ecution  against    the   debtor's    person, 
upon  which  he  had  him  arrested  and 
imprisoned,  and  the  judgment  was  then' 
reversed : 

Held,  that  an  action  for  false  imprison- 
ment did  not  lie.    ( Id.) 

19.  It  seems,  that  where  a  judgment  is- 
irregular,  the  party  is  chargeable  with, 
the  irregularity,  but  that  the  court  only 
is  responsible  for  error.     (Id,) 

20.  It  seems,  that   money   paid  upon  a. 
judgment  afterward  reversed  for  error, 
is  irrecoverable   because  it  is  due  ex- 
aquo  et    bono,  not    for    any  supposed, 
wrong  in  the  collection  of  it.  (Id.) 

21.  An  execution  may  issue  against  the 
defendant  to  enforce  the  judgment  of  a 
justice  of  the  peace  "for  the  possession" 
of  personal  property,  under  section  53 
of  the   Code,  and  for  costs,  although 
that  section,  in  terms,  provides  for  ex- 
exution  only  in  case  the  judgment  be 
"  for  the   delivery"   of    the   property.. 
(Connors  agt.  Joyce.,  3  Lansing,  315.) 

22.  Title  9  of  the  Code  relates  to  ex- 
ecutions issuing  from' courts  of  record, 
and  section  286   providing  the   form 
thereof,    and    section    288    requiring 
service  of  an  order   of  arrest  before 
execution   against  the   body,  have  n» 
reference  to  writs  issuing  from  justices'" 
courts.    (Id.) 

23.  An  execution  upon  a  justice's  judg- 
'  ment  ''  for  the  possession"  of  personal 

property  and  for  costs  under  section  53 
of  the  Code,  may  issue  against  the 
person  of  the  defendant.  (Id.) 

See  ACTION  FOR  AN  ACCOUNTING.  (Id.\ 
APPEAL.  (Id.) 
EJECTMENT.    (Id.) 
INDEMNITY.    (Id.) 
JURISDICTION.    (Id.) 
LIEN.    (Id.) 


NEW  YORK  PRACTICE  REPORTS. 


597 


Digest. 


JUDGMENT  ROLL, 
JSee  EVIDENCE.    (Id.) 

JUDICIARY. 

1.  The  tinle  of  the  adoption  of  article 
6fof  the  constitution,  intended  by  the 
references  thereto  in  that  article,  is 
January  1st,  1870.  (The  People  agt. 
Gardener,  45  N.  Y.,  812.) 

5.  A  county  judge,  chosen  at  the  general 
election  in  November,  1869,  and  hav- 
ing taken  the  oath  of  office,  was  "  in 
office  at  the  adoption  of  this  article," 
and  entitled  to  hold  hia  office  for  the 
full  term  of  four  years  thereafter.  (Id.) 

"3.  The  limitation  as  to  age,  expressed 
in  section  13  of  that  article,  applies  to 
county  judges,  bnt  not  to  those  in 
office  January  1st,  1870.  the  express 
language  of  section  15,  that  such 
judges  "shall  hold  tneir  office  until  the 
expiration  of  their  respective  terms," 
being  controlling.  (Id.) 

JURISDICTION". 

1.  Under  the   provision   of  the   present 
constitution,  no  judge  shall  sit  at  gen- 
eral term,  in  review  of  his  own,  decision 
(Pistor  agt.  Brundutt,  ante,  5.) 

2.  A  justice  of  the  supreme  court,  sitting 
at  general  term,  who  made  tte  order 
appealed   from   at.  special   term,  is  in- 
competent to  sit  upon  a  review  of  the 
order  upon  its  merits,  or  to  take  part  in 
determining  whether  the  order  was  ap- 
pealable  to  the  general  term.     (Id.) 

3.  Where  it  must  be  assumed  that  the 
general    term     only   ent.ertAi.ned    and 
passed  upon  the  question  whether  the 
appellant    had    waived  Aw  appeal,    as 
that  was   the  only  question  the  court, 
•as  constituted,  were   authorized  to  de- 
'termine — the   justice   who    made    the 
order  at  special  term  being  authorized 
to  sit  upon  that  question,  and  having 
erred  in  determining   that  he  had,  the 
order  dismissing  the  appeal    must  be 
reversed   with  costs,  and   the  appeal 
heard  by  a  general  term   authorized  to 
hear  and  determine  it.     ild.) 

•4,  The  United  States  District  Court 
will  not  sustain  a  bill  in  equity 
filed  by  the  assignees  of  involuntary 
bankrupts,  to  reach  the  proceeds  of 
property  in  the  sheriff's  hands,  which 
property  was  levied  upon  and  sold 
under  judgments  and  executions 
against  the  bankrupts  issued  out  of  a 
state  court,  in  favor  of  bona  fide  judg- 
ment creditors,  who  at  the  time  of 


the  levy  had  no  reason  to  believe  that 
there  was  any  fraud  or  collusion  on. 
(he  part  of  the  bankrupts  to  evitue  the 
effect  of  the  bankrupt  act,  and  thereby 
to  give  the  creditors  a  preference. 
( Warren  agt.  tenth  National  Bank, 
ante,  169.) 

5.  On  the  argument   several    questions 
were    argued    and    authorities    cited, 
bearing  on  the  case,  to  wit : 

1st.  Whether  the  bankrupt  court 
could  render  any  decree  which  would 
be  binding  upon  the  sheriff  as  to  prop- 
ejty  or  moneys  in  his  official  custody 
as  an  officer  of  the  state  court  t 

2d.  Whether  a  bill  in  equity  would  lie 
in  such  a  case,  there  being  an  ade- 
quate remedy  at  law  ? 

3d.  As  to  the  question  of  intent  to 
avoid  the  operation  of  the  bankrupt 
law,  to  prefer  or  to  obtain  preference, 
Sic.(See  note  at  the  end  of  the  case).  (Id.) 

6.  A  United  States  bankrupt  court'  can- 
not .  enjoin  this  court.     In    the    exe- 
cution  of  .process,    when,  jurisdiction 
is     acquired,     the  supreme    court    la 
absolute    in   the  control  of   its    own 
orders  and  decrees.    (Tenth  National 
Bank  agt.  Sanger,  ante,  179.) 

7.  The   bankrupt  court   Has  no  control 
over  the    acts   or  judgments  of  this 
court.    The  order  of    this   court  is  a 
complete  protection  to  the  sheriff  for 
all    purposes    in    the    bankrupt  court. 
(Id.) 

8.  An  order  to   show  caiise,  why  an  in- 
junction should  not  be  continued  pre- 
viously granted   preliminarily,  is  pro- 
perly made  returnable  before  the  same 
judge   who  granted    the    preliminary 
injunction,  although  the  action  be  tri- 
able in  another  county,  and  in  another 
judicial  district  from  that  in  which  the 
judge   resides.      (Sarvld  agt.   Htffer- 
man,  ante,  241.) 

9.  An  injunction  is  nothing  but  an  order 
— made  so  by  the  Code — and  remains 
an  order  of  a  judge  made  out  of  court, 
like  an  order  to  stay  proceedings  for  a 
motion — an   order  to  extend    time  to 
answer,  or  make  a  case,   or  serve  a 

E  leading,  dtc.,  which  are  mere  cham- 
er  orders  granted  by^judges  out  of 
court,  until  it  is  expressly  continued  or 
dissolved,  by  an  order  of  the  judge  or 
court  upon  a  hearing  of  the  parties,  so 
aa  to  give  the  injured  party  the  right 
of  appeal  to  the  general  term.  (Id.) 

10.  These  orders  to  show  cause,  county 
judges   may  grant,    returnable    before 

themselves,  as  well  as  the  judges  »f 
this  court  at  chamber*.  (Id.) 
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11.  The  Court  of  Chancery  had  power, 
both  before  and  since  the  Revised 
Statutes,  to  compel  infant  trustees  to 
convey,  in  such  manner  as  the  interests 
of  the  cestuii  que  trust  might  demand, 
and  the  statntorv  provision  (§  65,  art. 
11)  forbidding  any  conveyance  in  con- 
travention of  the  trust,  is  a  restriction 
upon  the  trustee,  aud  not  a  limitation 
of  the  powers  of  the  court.  (Anderson 
agt.  Mather,  44  Jf.  Y.,  249.) 

11.  Authority  for  the  care  and  protection 
of  equitable  estates  of  infants  is  inher- 
ent in  the  court,  independently  of  any 
statutory  provisions  ;  the  power  con- 
ferred by  statute  relating  only  to  lands 
of  which  the  infant  is  seized,  and  not 
to  equitable  interests.     (Id.) 

12.  The  allegations  of  the  complaint,  not 
denied  by  the  answer,  that  thu  plain- 
tiff's   are,  and  for  many   years   have 
been,  residents  of  the  State  of  Pennsyl- 
vania, and  that  they  are  not,  and  have 
not  been,  since  the  date  of  the   note, 
residents  of  the  State  of  New  York, 
sufficiently  establish  that  they  were  not 
subject  to  the  territorial  jurisdiction  of 
this   state,  and  were  not  affected  by 
the  proceedings    for  the   defendant's 
discharge.    (Pratt  agt.  Chase.  44  If.  Y., 
597.)     ' 

See  ADMIRALTY     JURISDICTION.      (44 

N.  Y.) 
LANDLORD  AND  TENANT.    ( Id .) 

13.  Supreme  military  control  in  a  city  is 
not  incompatible   with   the  existence 
and  authority  of  courts  of  civil  jurisdic- 
tion and  procedure  there.    (Pepin  agt. 
Lachenrr*eyer,  45  N.  Y.,  27.) 

14.  The  act  of  a  de  facto  judge  cannot 
be  attacked  collaterally,  by  showing 
that  he  has  taken  no  oath  of  office,  or 
that  he  has  taken  an  oath  to  sup'port  a 
power  in  insurrectionary  hostility  to 
the  federal  government.    (Id.) 

15.  The  session  of  the  state  of  Louisiana, 
attempted  or  temporarily  effected,  did 
not  affect,  the  jurisdiction  of  the  civil 
courts  of  the  state  between  citizens  of 
that  state.  (Jd.) 

16.  As  a  general  rule,  personal  property 
has  no  locality,  but  follows,  as  to  its 
disposition  and  transfer,  the  law  of  the 
domic il  of  the  owuer.     A  voluntary 
conveyance,  therefore,  valid  under  the 
laws  of  the  state  where  the   owner 
resides,    will    operate    to   transfer  it 
•wherever    situated.     But  a  statutory 
transfer,    in   proceedings  under  state 
bankrupt  and  insolvent    acts,   in   in- 
vitum,  can  affect  only  such   property 
as  is  actually  situated  within  the  ter- 
ritory of  such  state,  and  has,  proprio 


viaore,  no  force  beyond  its  limits.  (Kelly 
agt.  Crapo,  45  N.  Y.,  86.) 

17.  In  this  state   a   title  acquired  under 
foreign    bankrupt  or  insolvent    pro- 
ceedings will  not  prevail  over  the  lien 
of  creditors  attaching'  under  our  own 
laws  property  fouudliere.    (Id.) 

18.  The  national  territory  and  its  laws- 
are  extended,  by  a  legal  fiction,  to  its 
vessels  on  the  high  seas,  but  no  such 
principle  is  applicable  to  the  laws  or 
territory  of  a  state.    (Id.) 

19.  No  rule  of  comity  requires  our  courts 
to  subordinate  the  claims  of  our  own, 
citizens,   under  process   provided    by 
our  own  laws,  to  the  title  derived  from 
statutory  transfers  in  other  states.  (Id.) 

20.  Accordingly,  where,  in  a  suit  com-- 
menced  in  this   state  against  foreign 
debtors,  citizens  of  Massachusetts,   a 
warrant  of  attachment  had   been  is- 
sued,  and   upon  the  arrival  of  a  sea- 
going vessel  at  the  port  of  New  York, 
such  debtors'  interest  in  the  ship  was 
seized  by  the  plaintiff,  as  sheriff,  under 
such   attachment,  and  the  defendant* 
claimed  as  assignees  of  such  debtors, 
appointed  under  the  insolvency  laws 
of  Massachusetts  prior  to  the  issuing, 
of  the  warrant : 

Held,  that  the  lien  acquired  by  the  levy 
must  prevail  over  the  title  of  such  as- 
signees ;  and  this,  although  at  the 
time  of  the  assignment,  the  vessel  was 
not  within  our  territory,  but  in  the- 
Pacific  ocean.  (Id.) 

21.  The  supreme  court  has  no  jurisdiction 
to  review,   on   appeal  therefrom,   an 
order  granting  a  new  trial,  made  by 
the  city  court  of  Brooklyn,  in  an  ac- 
tion brought  therein.  (Hakeragt.  Mem- 
ingttn,  45  N.  Y.,  323.) 

22.  By  the  true  construction  of  the  act 
of  1850  (laws  of  1850,  cap.  102,)  an  ap- 
peal to  the  supreme  conrt  at  general 
term,  from   that  court,  can   be  taken 
only    from    a    final    judgment,    upon 
which   appeal  an   intermediate  order 
necessarily  affecting  the  judgment  cau> 
be  reviewed.    (Id.) 

23.  The  jurisdiction  was  not  enlarged  by 
the  subsequent  amendment  of  section 
344  of  the  Code  made  in  1860,  author- 
izing appeals  from  orders  made   by  a. 
county  conrt  or  county  judge.  (Id.) 

24.  Accordingly :  Held,  that  a  reversa 
by   the  general  term  of  the  suprume 
court  of  an  order  of  the  city  ceurt  of 
Brooklyn,  granting'  a  new  trial  on  the 
ground  of  newly  discorered  evidence, 
must,  on   appeal  to  this  court,  be  re- 
versed for  want  of  jurisdiction. 
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25.  The  city  court    of  Brooklyn,    as  a 
court  of  civil  jurisdiction,  is  a  court  of 
record,  with  jurisdiction   unlimited   in 
amount,  and   possesses  all  the  powers 
and  authority  in    relation    to    actions 
therein  possessed  bv  the  supreme  court 
as  to  actions  there  brought.    (Jd.) 

26.  As   regard  the  validity  in  this  state 
of  the  decree  of  a  court  of  competent 
jurisdiction  in  a  sister  state,  the  status 
of  the  parties  within  that  state,  and  the 
question  whether  they  or  any  of  them 
were  residents  of  that  state,  so  as  to 
give  them  a  standing  in  court  there, 
for  the  purposes  of  such  decree,  are  to 
be  determined  by  that  court,  and  their 
determination    thereupon    cannot    be 
questioned   collaterally   in    our  own. 
(Kinnier  agt.  Kinnier,  45  N.  ¥.,  535.) 

27.  Every  judgment  may  be  impeached 
for  fraud  or  want  of  jurisdiction,  and 
this  rule  applies  as  well  to  judgments 
of  other  states  as  to  those  rendered  in 
our  own.    But  there   must  be   facts 
•which  show  it  to  be  against  conscience 
to  execute   the  judgment,  aud  which 
the  injured  party  could  not  make  avail- 
able in  a  court  of  law,  or  which  he  was 
prevented  from  prosecuting  by  fraud  or 
accident,  unmixed  with   any  fraud  or 
negligence   iu  himself  or  his  agents. 
(Id.) 

28.  A  court  of  equity  has  power,  by  in- 
junction,  to    restrain    proceeding?   in 
another  equitable  action  in   the  same 
court,  and  the  supreme  court,  in  one 
judicial  district  in  this  state,  has  juris- 
diction in  an  acticn  brought  for  that 
purpose,  to  restrain,  by  injunction,  pro- 
ceedings in  another  action    pending  in 
that  court,  in  another  district.     This 
jurisdiction  should  not  be  exercised  ex- 
cept in  extreme  cases.  ( The  Erie  Rail- 
way Co.  agt.  Ramsey,  45  N.  Y.,  657J. 

See  CONFLICT  OF  LAWS.    (Id.) 
PRACTICE.    (Id.) 
HIGHWAYS.    (59  Barb.) 

29.  The  supreme  court  cannot  create  a 
lien  by  judgment  upon  real   property 
in  another  state.     (Aiimley  agt.   Mead, 
3  Lansing,  116.) 

See  COUNTY  COURT.    (Id.) 

JURORS. 

1.  It  seems,  that  the  provisions  of  the 
Revised  Statutes  for  summoning  ad- 
ditional jurors,  in  criminal  cases  (2  R. 
S.,  733,  §  33),  have  reference  to  the 
summoning.of  talesmen  to  serve  in,  and 
for,  a  particular  trial ;  and  that  the  act 
of  1870  (p.  952,  chap.  409),  makes  pro- 
vJsiou  for  the  summoning  of  jurors  to 


serve  as  a  part  of  the  regular  panel, 
for  the  remainder  of  the  term.  (People 
agt.  Malion,  3  Lansing,  224.) 

2.  It  seems,  also,  that  there  is  no  conflict 
between   the   provisions  of    the  two 
statutes,  and  that  the  act  of  1870  haa 
not  repealed  the  section  ($   3,  id.)  of 
the  Revised  Statutes  mentioned.     (Id.) 

3.  It  seems,  that  if  the  order  entered  un- 
der section  3  (id. )  directs  the  summon- 
ing of  additional  persons   "  from  the 
county  at  large,"  there  is  a  substantial 
compliance  with  the  provision  of  the 
statute  although    the   venii-e    fails    to 
specify  from  whence  such  persons  are 
to  be  summoned.    (Id.) 

4.  Where  a  juror  was  sworn   and   ex- 
amined, as  to  whether  he  had  formed 
or  expressed  an  opinion  as  to  the  guilt 
or  innocence  of  the  prisoner,,  and  no 
ground  of  challenge  was  specified : 

Held,  upon  appeal,  that  it  would  be  pre- 
sumed that  the  challenge  was  upon 
grounds  indicated  by  the  examination  ; 
aud,  as  most  favorable  to  the  prisoner, 
for  principal  cause.  (Id.) 

5.  An  opinion  as  to  the  prisoner's  guilt, 
purely  hypothetical,  depending  on  the 
truth  or  falsity  of  accounts  in  news- 
papers, is  no   such  an  opinion  as  will 
disqualify  a  juror  for  principal  cause. 
(Id.) 

6.  But  where  the   proposed  juror  in  a 
capital    case    stated    upon     principal 
challenge  that  he   had  read  accounts, 
and  formed  an  opinion  as  to  the  prison- 
oner's  guilt  or  innocence,  which  waa 
unaltered,  and  which  it  would  require 
evidence  to  remove,  and  that  he  could 
not  exactlv  sit  indifferently  from  the 
facts  which  he  had  heard  ;  and  after- 
wrd,    when   cross-examined,    stated, 
that  if  sworn  he  would  try  to  be  gov- 
erned by  the  evidence,  but  would  have 
a  little  prejudice;  and  again,  that  he 
meant  by  his  answer,  that  he  had  read 
the  evidence  given  in  the  newspapers, 
and  assuming  the  statements  to  be  true, 
he  had  formed  an  opinioa,  but  that  it 
would  not  affect  his  mind  iu  determin- 
ing the  case  on  evidence  : 

Held,  that  it  was  inferable  that  the  juror 
had  formed  an  opinion,  of  which  he 
had  not  been  able  to  divest  himself, 
that  the  prisoner  was  entitled  to  the 
benefit  of  a  doubt,  and  that  the  accept- 
ance of  the  juror  was  error,  for  which, 
upon  writ  of  error,  a  new  trial  would 
be  granted.  (Id.) 

JURY  TRIAL. 

1.  Iu  an  action  to  abate  a  nuisance  aud 
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recover  the  damages  occasioned  there- 
by, trial  by  jury  is  a  matter  of  right. 
(Hudson  agt.  Caryl,  44  N.  Y.,  553.) 

2.  Even  if  the  complaint  is  in  form  as 
for  equitable  relief  against  the  continu- 
ance of  a  nuisance,  and  the  prayer  for 
damages  may  be  regarded  as  inciden- 
tal thereto,  yet,  as  the  existence  of  an 
alleged  nuisance  and  the  amount  of 
damages  were  both  inquired  of  by  jury, 
before  the  adoption  of  the  present  con- 
stitution, the  constitutional  guaranty 
of  trial  by  jury  applies  to  such  an  ac- 

.  tion,  as  one  of  the  "  cases  in  which  it 
has  been  heretofore  used."  (Id.) 

See  TRIAL.    (41  N.   Y.)t 
tiee  PBACTIOB.    (45  If.  Y.) 


JUSTICE'S  COURTS. 

1.  The  plaintiff  recovered  of  the  defen- 
dant, in   a  justice's  court,  a  verdict  for 
$50t  besides  costs.    The  defendant  ap- 
pealed   to    the   county  court,  and  in 
his    notice   of    appeal,  specified   two 
grounds  of  error,  as  follows:    "The 
judgment  should  be  more  favorable  to 
him  in  the  following  particulars :  1st. 
The  judgment  should    have  been  for 
the    defendant,  with   costs.     2d.   The 
plaintiff  was   entitled  to    recover  no 
more   than  ten   dollars,  if  anything." 
(Bancroft  agt.  Shannon,  ante,  1.) 

2.  On  the  trial  in  the  county  court  the 
plaintiff  recovered  a  verdict  of  $40  : 

Held,  that  both  particulars  mentioned  in 
the  defendant's  notice  of  appeal  were 
insufficient,  under  the  Code,  and  that 
the  plaintiff  was  entitled  to  costs." 
(Id.) 

3.  Where  a  justice  of  the  peace  endorses 
upon  his  minutes  of  trial  a  memoran- 
dum, entitled  in   the  cause,  rendering 
"judgment  for  plaintiff"  in  a    speci- 
fied  sum,  and  stating  the  amount  of 
damages  and   costs  separately,  his  ne- 
glect to    perform  his  duty,    enjoined 
upon  him  by  the  statute,  of  entering  it 
in  his  docket,  will  not   invalidate  the 
judgmentso  rendered.  (Fish  agt,  Emer- 
son, 44  N.  Y.,  376.) 

4.  A  transcript    taken  from  such  judg- 
ment before  it  is  entered  in  the  docket 
of  the  justice,  will  authorize  the  dock- 
eting and  enforcement  thereof,  as  a 
judgment,  of  the  county  court.    (Id.) 

See  JUDGMENT.  (44  N.  Y.) 
See  PLEADING.  (59  Barb.) 

JUDGMENT    AND    EXECUTION.     (3 
Lansing.) 


JUSTICES  SUPREME  COURT. 

1.  The  resignation  of  Mr.  Justice  ROSE- 
KRANS,  on  the  6th  of  November,  1871, 
created  a  vacancy  in  the  office  of  justice 
of  the  supreme  court,  for  the  fourth  ju- 
dicial district  no  longer  than  from  the 
day  of  his  resignation  until  and  includ- 
ing the  last  day  of  December,  1871. 
The  appointment  by  the  Governor  to 
fill  the  vacancy,  could  be  for  that 
space  of  time  and  no  longer.  The 
right  of  Mr.  Justice  JACKSON,  who 
was  appointed  to  that  office  by  the 
Governor  to  fill  the  vacancy,  ended 
on  the  31st  of  December,  1871.  And 
the  respondent  JOSEPH  POTTER,  elec- 
ted to  that  office  for  the  fourth  judicial 
district  at  the  general  election  on  the 
7th  November,  1871,  for  the  term  of 
fourteen  years,  begining  on  the  1st 
day  of  January,  1872,  is  a  constitu- 
tional and  legal  justice  of  the  supreme 
court  for  that  term.  ( The  People  agt. 
Potter,  ante,  260.) 

L. 

LACHES. 

See  PRINCIPAL  AND  SURETY.  (44  JV.  Y.) 
BILLS  OF  EXCHANGE.  (45  N.  Y.) 
CHECK.    (3  Lanssng.) 
NEGLIGENCE.  (Id.) 

LANDLORD  AND  TENANT. 

1.  Chapter  345  of  the  laws  of  I860,  au- 
thorizes the  lessee  or  occupant  of  any 
building  which    shall,    without    any 
fault  or  neglect   on    his   part,  be  de- 
stroyed or  so  injured  from  any  cause 
as  to  be  untenantable  or  unfit  for  oc- 
cupation, to  remove  therefrom,  and  re- 
lieves him  from  the   payment  of  rent 
after   the    happening   of  that  contin- 
gency, unless  he  shall  have  otherwise 
expressly  stipulated  in  writing.    (Mur- 
ray agt.  Waller,  ante,  64.) 

2.  If  the  premises  were  unfit  for  occupa- 
tion  before  the  tenant  moved  in,  or  if 
thev  became  so  after  he  removed  out, 
in  either  case  he  is  equally  without  thii 
act.    (Id.) 

3.  Where  the  court  below  find  upon  con- 
flicting evidence,  that  the  cessation  of 
injuries  to  the  premises  was  not  a  con- 
dition  precedent  to   the  existence  of 
the  relation   of  landlord  and    tenaut, 
that  finding  is  conclusive,  and  will  not 
be  disturbed  on  appeal.     (Id.) 

4.  If  the  landiord   promised   the  tenant 
that  there  would  be  no  further  injury 
to  the  premises  after  the  tenant  took 
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possession,  it  amounted  to  a  simple 
contract  or  covenant,  for  a  breach  of 
which  the  landlord  would  be  liable  to 
him  in  damages.  (Id.) 

5.  The  judgment,  of  a  justice  in  summary 
proceedings,  in  favor  of  the  landlord 
for  the  amount  of  rent  claimed  to  be 
due,  isa  bar  to  subsequent  proceedings 
on  the  part  of  the  tenant  to  litigate  the 
proceedings  in  another  court,  by  certi- 
orari,  although  such  judgment  was 
taken  by  default.  (Powers  agt.  Witty, 
ante,  352.) 

<5.  A  judgment  by  default  being  pro  con- 
fesso,  or  equivalent  to  judgment  by  con- 
sent, is  as  conclusive  as  upon  litiga- 
tion as  to  the  material  issues.  (Id.) 

7.  A  provision  in  a  lease  that  the   les 
sor  may  "  terminate  the   lease  at  the 
end  of  any  year,  by  giving  sixty  days 
previous  notice,  in  case  he  should  sell 
or  desire  to  rebuild,"  is  not  a  condition, 
but  a  limitation,  and  the  term  expires 
by  force  of  a   sale  and  notice,  in  sixty 
days  thereafter,   without   any  further 
act  on  the  part  of  the  lessor.     (Miller 
agt.  Levi,  44  Jf.  Y.,  489.) 

8.  If  the  tenant  retain  possession,  after 
the  sixty  days  elapse,  this  is  such    a 
case  of  holding  over  after  the  expira- 
tion of  the  term,  within  the  provisions 
of  the  Revised  Statutes,  as  will  give 
jurisdiction   in    nummary   proceedings 
for  his  removal.     (Id.) 

S.  A  sale,  conditioned  upon  delivery  of 
possession  to  the  vendee,  the  legal 
title  not  having  actually  passed  from 
the  landlord,  does  not  terminate  the 
relation  of  landlord  and  tenant,  so  that 
proceedings  cannot  be  had  in  the  name 
of  the  original  lessor.  (Id.) 

10.  The  provision  of  the  act  of  1813  (with 
reference  to  New  York  city,  chap.  86, 
section  181),  is  clearly  intended  as  a 
protection  to    the    tenant  against,  his 
Agreement  to  pay  rent,  after  the  demised 
premises  or  a   portion  of  them,  have 
teen  condemned  for  a  public  purpose 
and  as  an  indemnity  to  him  for  the 
•consequent  loss  or  dimunition  of  value 
of  his  term.     But  it  does  not  incapac- 
itate him  from  making,  with  his  land- 
lord,  a  contract  waving  such  protec- 
tion, if  he  finds  it  to   his  advantage  so 
to  do.     (Phyft  agt.  Eimer,  45  N.  Y., 
102.) 

11.  Where  the  defendant  took  a  lease  from 
the  plaintiff  of  certain  stores  in  the  city 
of  New  York,  contracting  with  special 
reference  to  the  then  anticipated  taking 
of  a  part  of  the  demised  premises  for 
a  city  improvement  before  the  expira- 
tion of  the  lease,  and  covenanted  that, 


in  such  event,  they  would  pay  rent  np 
to  the  time  of  the  removal  of  such  part 
of  the  buildings  as  should  be  taken, 
and  from  that  time,  the  whole  lease 
should  be  terminated ;  and  after  the 
confirmation  of  the  commissioner's 
report,  they  occupied  the  premises  for 
nearly  a  year,  paying  rent,  and  m 
November,  1868,  obtained  an  agree- 
ment from  the  plaintiff,  indemnifying 
them  against  all  claims  of  the  city  for 
rent,  and  they  left  the  premises  Jan- 
uary 1st,  1869,  the  premises  not  being 
actuallv  taken  by  the  city  till  April 
17th,  1869 : 

Held,  that  the  plaintiff  could  recover  for 
the  quarter's  rent  accruing  February 
1st,  1869.  (Id.) 

12.  Where  a  building  has  beenjinjurfed  by 
tire,  the  landlord  cannot  be  compelled 
to  rebuild  or  repair  it  for  the  benefit  of 
his  tenant,  unless   he  has   expressly 
covenanted  to  do  so;  and  this  rule  ap- 
plies as  well  to  a  tenant  who  has  hired 
a  portion  of  the  building  which  is  not 
directly  injured  by  the  fire,  as  to  the 
lessee  of  the  whole  building  or  of  the 
part  destroyed.  (Douve  agt.  Gennin,  45 
IT.  Y.,  119., 

13.  Accordingly,    where   the   roof  and 
upper  story  of  a  building  were  partly 
destroyed  by  fire,  and  damage  resulted 
to  a  tenant  occupying  the  basement, 
by  reason  of  the  delay  in  repairing  the 
roof: 

Held,  error  to  charge  the  jury  that  it  waa 
the  duty  of  the  landlord  to  proceed  with, 
due  diligence  after  the  fire  and  put  on 
the  roof,  and  protect  the  tenant's  prop- 
erty from  the  weather,  and  that  he  waa 
liable  for  any  delay  in  so  doing.  (Id.) 

14.  No  such  duty  arises  either  from  an 
implied  covenant,  or  from  the  principle 
that  the  landlond,  as  the  owner  of  the 
upper  portion  of  the  building,  must  so 
use  it  as  not  to  injure  the  basement 
rented  to  the  plaintiff.  (Id.) 

15.  If  a  tenant,  having  the   right  to  re 
move  fixtures  created  by  him   on  the 
demised  premises,  accepts  a  new  lease 
of  such    premises,   including  the  build- 
ings, without  reservation   or  mention 
of  any   claim  to   the    buildings,    and 
enters  upon   a  new  term  thereunder, 
the  right  of  removal   is  lost,  notwith- 
standing his  actual  possession  has  been 
continuous.     (Lougkran  agt.  Boss,  45 
N.  Y.,  792.) 

16.  The  subsequent  removal  of  such  erec- 
tion by  the  tenant,  before  expiration  of 
the  second  term,    being  without  legal 
right,  is  not  a  breach  of  covenants  of 


602 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


seizin  and  for  quiet  enjoyment  in  a 
deed  by  the  landlord  to  a  third  person. 
(Id.) 

See  FORECLOSURE.   (Id.) 

MEASURE  OF  DAMAGES.  4Id.) 
PRINCIPAL  AND  SURETY.  (Id.) 

17.  As  between  landlord  and  tenant,  the 
law  is  well  settled,  when  there  is  no 
fraud  or  false  representations,  or  deceit, 
and  in  the  absence  of  an  express  war- 
ranty or  covenant  to  repair,  that  there 
is  no  implied  covenant  that  the  demised 
premises  are  suitable  or  fit  for  occupa- 
tion, or  for  the  particular  use  which 
the  tenant  intends  to  make  of  them,  or 
that  they  are  in  a  safe  condition  for 
use.    (O'Jlrien  agt.  Gapwell,  59  Barb., 
497.) 

18.  This  principle  of  caveat  emptor,  ap- 
plies to  all  contracts  for  the  letting  of 
property,  real,   personal  or  mixed,  as 
much  as  to   contracts   for   sale,  with 
one  or  two  recognized  exceptions.  (Id.) 

19.  Where  there  is  no  covenant  on  the 
part  of  a  lessor  to  repair  the  buildings 
upon  the  demised  premises,  he  is  not 
liable    to    respond    in   damages    to  a 
servant    of    the    tenant,  for    injuries 
sustained  by  reason  of  a  want'  of  re- 
pairs. (Id.) 

20.  When  a  lessor  is  under  no  obligation 
to  repair  the  premises,  and  their  condi- 
tion is  equally  as  well  known  to  the 
tenant  as  to  him,  there  is  no  basis  for 
an  action  against  him,  for  negligence, 
by  the  tenant  or  any  servant  of  his,  or 
person  standing  in  his  place,  arising 
from  the  fact  that  the  premises  were 
out  of  repair.  (Id.) 

Bee  NEGLIGENCE.    (Id.) 


LEASE. 

1.  A  provision  in  a  lease  that  the  lessor 
may  "  terminate  the  lease  at  the  end 
of  any  year  by  giving  sixty  days 
previous  notice,  in  case  he  should  sell 
or  desire  to  rebuild,''  is  not  a  condition, 
but  a  limitation,  and  the  term  expires 
by  force  of  a  sale  and  notice,  in  sixty 
days  thereafter,  without  any  further 
act  on  the  part  of  the  lessor.  (Miller 
agt.  Levi,  44  Jf.  Y.,  489.) 

See  CONTRACT.    (44  N.  Y.)) 
PEE.    (Id.) 
TITLE.    (Id.) 
LIEN.    (3  Lansing.) 


LEGISLATIVE  POWER. 
<See  CONSTITUTIONAL  LAW.  (3  Lansing.} 


LETTERS  OF  CREDIT. 

1.  The  defendant,  by  a  letter  of  credit 
dated   at    Bremen,    addressed    to  the 
plaintiff's  at  New  York,  opened  an  ac- 
count with  the  latter  in  favor  of  R.  &- 
Co.,  of  New  Orleans,  for  $50,000,  to  be 
used  by  sixty  days'  sight  drafts;   ad- 
ding :    "  This  credit  is  intended  for  ad- 
vances to  be  made  on  "consignments  of 
merchandise  to  my  address,  and   you. 
will  please  to  keep  the  same  in  force 
for  the  coming  year,  1860.     It  is,  how- 
ever, not  required  that  bills  of  lading: 
accompany  the  advice  of  the  drafts  : 

Held,  that  the  general  authority  first  con- 
ferred by  this  letter  was  not  restricted 
by  the  subsequent  clause.  That  the 
latter  clause  did  not  make  it  the  duty 
of  the  plaintiff  to  see,  before  they  ac- 
cepted drafts  drawn  by  R.  &  Co.  which 
were  apparently  within  the  terms  of 
the  authority,  that  they  were  drawn 
against  consignments  made  to  the  de- 
fendant's address.  (Gelpcke  agt.  Quen- 
tell,  59  Barb.,  250.) 

2.  Held,  also,    that  the    clause,    "it  is, 
however,   not  required  that  bills  of 
lading  should  accompany  the  advice 
of  the  drafts,"  should  be  construed  as 
dispensing  with   the  necessity  of  the 
bills  of  lading  accompanying  the  drafts 
themselves.    (Id.) 

3.  Instruments  of  that  character  should 
be  construed  as  the  parties  to  whom 
they    are    addressed    may    fairly  and 
reasonably  be  expected  to  understand 
them.  (Id.) 

LETTER-PSESS  COPIES. 

1.  Letter-press  copies  of  correspondence 
are  not  in  any  sense  originals,  but 
must  be  proved  as  other  secondary 
evidence.  ( Foot  agt.  Bentley,  44  N.  Y\t 
166.; 

LEVY. 

See  ATTACHMENT.  (45  JV.  X.) 

LEX  FORI. 

See  EVIDENCE.    (3  Laning.) 
WILL.    (Id.) 

LIABILITY. 

See  ASSESSMENT  FOR  LOCAL  IMPROTB- 
MENTS.    (3  Lansing.) 
CHECK.     ( Id. ) 
COMMON  CARRIERS.    (Id.) 
COUNTY  COURT.  (Id.) 
DAMAGES.    (Id.) 
HUSBAND  AND  WIFE.  (Id.) 
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INDEMNITY.   (Id.) 
INSURANCE.   (Id.) 
JOINT  LIABILITY.  (Id.) 
JUDGMENT  AND  EXECUTION.  (Id.} 
MUNICIPAL  CORPORATION.   (Id) 
NEGLIGENCE.  (Id.) 
NOTARY,  fid.) 
TAX  AND  TAX- ROLL.    (Id.) 
WARRANTY.    (Id.) 

LIBEL. 

1.  The  granting  of  an  order  of  arrest  is  a 
matter    of   discretion    for    the    judge 
granting  the   same.    And  that  discre- 
tion may  be  reviewed,  on   motion  at 
special  term  to  vacate  the  order  of  ar- 
rest, or  to  reduce  the  amount  of  bail, 
by  another  judge.     (The  Knickerbocker 
Life  Int.  Co.  agt.  Hoclesine,  aufe,201.) 

2.  A  corporation  engaged  in  a  business, 
in  which  credit  may  be  material  to  its 
success,   may  maintain    an   action    of 
libel,  without  proof  of  special  damage, 
where  the  language  used  concerning  it 
is  defamatory  in  itself,  and  injuriously 
and  directly  affects  its  credit  and  ne- 
cessarily and  directly  occasions  pecun- 
iary injury  ;  but  in  all  other  cases  the 
averrraeut  and   proof  of  malice   and 
special  damage  is  necessary.     (Id) 

3.  Whenever  a  corporation  is  entitled  to 
maintain  an  action  of  libel,  in  the  cases 
specified,  it  may  also  procure  an  order 
for  the  arrest  of  the   defendant  under 
$  179  of  the  Code,  as    a    provisional 
remedy  in  that  action.    In  such  case 
the    word   "  character "    contained  in 
sub.  ]  of  $  179,  must  be  construed  to 
mean  "  business  character."   (Id.) 

4.  The   language  complained   of  by  the 
plaintiffs  as  being  injurious  to  them, 
not  being  actionable  per  se,  the  aver- 
ment and   proof  of  malice  and  special 
damage    was    necessary.      This    the 
plaintiffs  in  their  complaint  and   affi- 
davits failed  to  sufficiently  set  forth  to 
uphold  the  order  of  arrest.     (Id.) 

5.  What  the  complaint  should  charge  and 
set  forth  as  special  damage  in  such  an 
action  discussed  and  stated.     (Id.) 

6.  Where  the  defendant  moves  and  ob- 
tains an  order  to  have  the  averment 
of  damage  at  the  end  of  each  count  of 
the  complaint  made  more  definite  and 
certain,    by  setting  out  the   names  of 
the  persons  refusing  to  make  applica- 
tion for  insurance  and  the  particular 
premiums  and  amount  thereof,  which 
it  was   claimed 'the   company  would 
have  received,  had   it  not  been  for  the 
publication  of  the  alleged   false  mat- 
ter: 


Held,  that  this  was  sufficient  as  an  al- 
legation in  a  pleading  of  special  dam- 
age to  go  the  jury.  (Id.) 

Ste  SLANDER.    (44  If.  T.) 
TRIAL     (Id.) 

7.  If  the  application  or  meaning  of  the 
words  in  an  alleged  libel  is  ambigions, 
or  the  sense  in  which  they  were  used 
is  uncertain,  and  they  are  capable  of  & 
construction  which  would  make  them 
actionable,  although,  at  the  same  time, 
an  innocent  sense  can  be  attributed  to 
them,  it  is  for  the  jury  to  determine, 
upon  all   the   circumstances,  whether 
they  were  applied  to  the  plaintiff,  and 
in  what  sense  they  were  used.     (San- 
denon,  agt.  Caldwell,  45  JT.  Y.,  398.) 

8.  In  an  action  for  Hbel,  it  is  unnecessary 
for  the  plaintiff  to  prove  affirmatively 
that  he  sustained  damages  in  conse- 
quence of  the  lipelous  publication.  The- 
law  not  only  imputes   malice  to  the 
defendant,  but  presumes  that  damages- 
have  been  sustained  by  the  plaintiff  in. 
consequence  of  the  unlawful  act  of  the- 
defeudaut.    (Id.) 

9.  In  libel  or  slander,  the  plaintiff  cannot,, 
by  innuendoes,  extend  ihe  meaning  of 
the  words  beyond  what  is  justified  by 
the    words   themselves,   and   the  ex- 
trinsic facts  with  which  they  are  con- 
nected.   (Id.) 

10.  In  slander,  where  the  words   used 
have  such  a  relation  to  the  profession, 
or  occupation  of  the  plaintiff  that  they 
directly  tend  to  injure  him  in  respect 
to   it,  or  to  impair  confidence  in  his 
character  or  ability,  when,  froai  the 
nature  of  his  business,  great  confidence- 
must  necessarily  be  reposed,  they  are 
actionable,  although  not  applied  by  the 
speaker  to  the  profession  or  occupation, 
of  the  plaintiff.     When,  however,  they 
convey  only  a  general  imputation  upon 
his  character,  equally  injurious  to  any 
one  of  whom  they  might  be  spoken, 
they  might  be  spoken,  they  are  not  ac- 
tionable   unless    such    application    id 
made.     (Id.) 

11.  But,  in  an  action  for  libel,  the  fact 
that  the  words  used  had  reference  to* 
the  profession  or  business  of  the  plain- 
tiff is  not  the  substantive  ground  of  the- 
action ;    the  actionable  quality  of  the- 
words  used  does  not,  in  any  case,  de- 
pend upon  that,  consideration.  (Id.) 

LIEN. 

1.  Moneys  awarded  by  the  state  as  com- 
pensation to  the  owners  of  land  for 
damages  (depreciation  in  che  value  ot 
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a  mill  property,  occasioned  bv  the 
abandonment  of  a  canal),  are  subject 
to  the  lien  of  a  prior  mortgage  upon 
the  land,  to  the  extent  of  sufficient 
thereof  to  satisfy  any  deficiency  upon 
foreclosure  sale  of  the  premises.  (  Tlie 
Bank  of  Auburn  agt.  Roberts.  41  N.  Y.. 
192.) 

2.  The  mortgagors  being  insolvent,  and 
the  security  being  impaired,  the  mort- 
gage operates  as  an   equitable  assign- 
ment of  the  award,  to  the  extent  that 
the  land  itself  proves  insufficient.  (Id.) 

3.  To   preserve   the   lien    of   a    chattel 
mortgage    through    successive    years, 
it  is  not  necessary  that  a  copy  should 
be  filed  each   year.    The   statute  re- 
quires but  two  conditions :    1st.  That 
it  be  filed.    2d.  That  a  copy,  with  a 
statement  exhibiting  the  interest  of 
the  mortgagee,    be   also   filed,  within 
thirty   days  next  proceeding  the  ex- 
piration of  one    year  from   the  first 
filing.     This  having  been  done,  no  fur- 
ther filing  is  necessary  to  make  the 
mortgage  a  continuing  security.  (Newell 
agt.  Warren,  44  N.  Y.,  244. } 

4.  An  unpaid  assessment  for  street  im- 
provements (in  the  city  of  Brooklyn), 
against  one  who  was  the  owner  at  the 
time  the  proceedings  were  commenced, 
is,  prima  Jhcie,  valid   and  a  lien,  al 
though  such  assessments  are  required 
to  be  made  "  i.othe  owner  or  occupant" 
and  a  change  of  ownership  occurred, 
but  of  which  the  assessors  had  no  no- 
tice, prior  to  confirmation  of  the  assess- 
ment.    (Morange  agt.  Mix,  44  .ZV.  Y.. 
315.) 

See  ADMIRALTY      JURISDICTION.     (44 
N.N.) 
EQUITABLE  LIEN.    (Id.) 

5.  The  plaintiff  holding  a  contract  for 
the  sale  of  certain  lands,  part  of  the 
purchase-price  of  which  had  been  paid 
oy  him,  transferred  the  control  to  the 
defendant  as  security  for  any  advances 
the  latter  might  make  to  pay  the  bal- 
ance due  therein  i  and  the  defendant 
having  paid  up  the  contract  and  taken 
A. deed  to  himself,  with  the  assent  <>1 
the  plaintiff  contracted  to  sell  a  portion 
of  the  lands  to  G.,  receiving  part  pay- 
ment.     At  the  same  time,   he  agreed 
with  G.  to  advance  him  money  to  cut 
logs  on  the  lot,  the  defendant  to  be  re- 
paid   by    taking   the  logs  at    agreed 
prices : 

fftld,  in  an  action  to  redeem  brought  by 
the  plaintiff,  that  the  defendant  was 
not  entitled,  npon  such  redemption,  to 
charge  the  plaintiff  with  any  moneys 
advanced  to  G.  under  the  lumbering 
contract,  but  mast  convey  to  the  plain- 


tiff, and  assign  the  contract  with  G. 
and  the  logs  on  the  land  to  hiji,  upon 
being  paid  his  advances  to  oay  the 
land,  less  the  amount  received  from  G. 
(Kelly  agt.  Falconer,  45  N.  Y.,  42.) 

6.  A  judgment  lien  is  not  an  encumbrance 
within  the  meaning  of  section  132  of 
the  Code.    A  judgment  is  not  a  specific 
lien  upon  any  specific  real  estate  of  the 
judgment  debtor,   but  a    general  lien 
upon  all  his  real  estate  ;  subject  to  all 
prior  liens,  either  legal  or   equitable, 
irrespective  of  any  knowledge  of  the 
judgment  creditor  as  to  the  existence 
of  such  liens.  (jRodgers  agt.  Banner,  45 

'  N.  Y.,  379.) 

7.  The  certificate  of  stock  in  a  national 
bank  contained   a  provision  that  the 
stock  was  not  transferable  until  all 
the  liabilities  of  the  stockholder  to  the 
bank  were  paid : 

Held,  that  such  an  agreement  gave  the 
bank  no  lien  upon  the  stock  for  subse- 
quent indebtedness  of  the  stockholder, 
and  was  void  as  prohibited  by  the  act 
of  Congress  (act  of  1864,  13  U.  S. 
Statutes,  99,1.  The  bank  could  only 
acquire  an  interest  in  its  stock  by  a 
purchase,  to  prevent  a  loss  upon  a 
debt  previously  contracted  in  good 
faith : 

Held,  also,  that  a  debt  due  from  the 
stockholder,  arising  from  collections 
made  by  him  for  the  bank,  was  a 
"loan"  within  the  meaning  of  the  act. 
( Conklin  agt.  The.  Second  National  Bank 
of  Oswego,  45  N.  Y.,  655.) 

8.  A    judgment    against    husband    and 
wife,  for  damages  and  costs,  entered  in 
an  action  of  ejectment,  duly  docketed 
is  a  lien  upon  the  real  estate  of  the 
•wife.    If  she  is  owner  of  the  equity  of 
redemption  in  mortgaged  premises*  the 
judgment  creditor  is  a  necessary  party 
in  an  action  to  foreclose  the  mortgage. 
(Morris  agt.  Wheeter,  45  N.  Y.,  708.) 

See  ATTACHMENT.  (Id. ) 

MECHANICS'  LIEN.    (Id.) 

9.  Where    an  unfinished  vessel   leaves 
the  shipyard  of  her  builder  for  further 
work  to  be  done  upon  her  at  another 
port  (three  quarters  of  a  mile  distant), 
and  proceedings  to  enforce  a  lien  under 
chapter  482,  laws  1862,  for  debt  con- 
tracted at  the  shipyard  are  taken  be- 
lore  she  leaves  such  port,  the  lien,  it, 
seems,  is  not  lost,  although  no  specifi- 
cation as  required  by  section  2  of  the 
act    has    been    filled.    (Skeppard  agt. 
Steele,  3  Lansing,  417.) 

10.  If  a  particular  statement  of  the  claim, 

specifying  in  detail  the  items,  &c.,  with. 
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dates,  ia  filed  in  due  time,  although  filed 
as  part  of  the  proceedings  to  enforce 
the  lien,  and  not  separately,  it  is  a  com- 
pliance with  the  requirement  of  the 
statute  ($§  2  and  3),  in  regard  to  the 
filing  of  a  specification.  (Id.) 

11.  The  purchaser  of  laud,  or  of  a  lease, 
subject  to  a  lieu  of  a  judgment,  cannot 
claim  improvements  subsequently  made 
by  him  (although  without  actual  knowl- 
edge of  the  judgment),  to  be  exempt 
from  the  lien  thereof.  (Cook  agt.  Kraft, 
3  Lansing,  512.) 

12.  The  principle  upon  which  an  equit- 
able lien  is  allowed   priority   over  a 
judgment  upon  land,  is,  it  seems,  that 
the  lieu  existed  prior  to  the  docketing 
of  the  judgment.  (Id.) 

13.  It  seems,  that  equity  might  enforce 
over  a  judgment  upon  the  lessee's  in- 
terest, a  priority  for  the  payment  of 
moneys  to  preserve  the  lease  from  for- 
feiture, where  the  lessee  was  not  bound 
to  make  the  payment,  and  it  preserved 
the  security  for  the  judgment  (Id.) 

See  JURISDICTION.  (Id.) 

MECHANICS'  LIEN.    (Id.) 

LIFE  INSURANCE  POLICY. 
See  EVIDENCE.  (3  Lansing.) 

LIFE  INSURANCE. 

See  INSURANCE  (LIFE).    (44  N.  T.) 

LIMITATIONS  OF  ESTATES. 
See  FEE.    (44  N.  T.) 

LIMITATION  OF  ACTIONS. 
See  ACTION.    (4SN.Y.) 


LIS  PENDEN8. 

J.  The  assignee  of  a  mortgage  is  an  in- 
cumbranoer  within  section  I'M  of  the 
Code,  and  taking  by  assignment  after 
(or  recorded  subsequently  thereto)  the 
filing  of  lit  pendent  in  an  action  to  set 
aside  the  conveyance  of  the  mortgaged 
premises  to  his  mortgagor,  as  fraud' 
uleut  against  creditors  of  the  hitter's 
grantor,  is  charged  with  knowledge  of 
the  facts  set  forth  in  the  action,  and 
bound  by  the  judgment  therein  re- 
covered. (Hovey  agt.  Hill,  3  Lansing, 

See  EJECTMENT.  (Id.) 


LITERARY  CORPORATIONS. 
See  WILL.  (Id.) 

LOAN  COMMISSIONERS. 

1.  Commissioners  •'  for  loaning  certain 
moneys  of  the  United  States,"  have  no 
power  to  sell  a  mortgage  taken  by 
them,  and  moneys  paid  to  them  ia 
pursuance  to  an  agreement  to  sell, 
cannot  be  applied  either  as  upon  a 
purchase  or  iu  payment  of  such  mort- 
gage. (  Woodgate  agt  Fleet,  44  N.  F, 


LOCATION. 
See  PRACTICAL  LOCATION.    (44  N.  Y.) 

LUNACY,  INQUISITION  OP. 

See  WITNESS.  (3  Lansing.) 
EVIDENCE.  (Id.) 

M. 

MALICE    AND    WANT   OF  PROB 
ABLE  CAUSE. 

See  MALICIOUS  PROSECUTION.  (3  Lam- 
ing.) 

MALICIOUS  PROSECUTION. 

1.  In  an  action  against  a  police  officer 
for  malicious  prosecution,  the  plaintiff 
proved  that  while  he  was  lawfully  at 
Tempting  to  eject  a  disorderly  pe'rson 
from  his  premises  (a  drinking  saloon), 
to  which   the  noise   had  attracted  a 
crowd,  the  defendant  canu;  and  arrested 
the  disorderly  person,  who  was  taken 
before  a  magistrate  and  fined  for  dis- 
orderly conduct;   that  afterward  the 
defendant,  though  present  and  having 
personal  knowledge  of  facts  connected 
with  the  disturbance,  made  a  complaint 
and    obtained    the   plaintiff 's    arrest, 
from     which,    the     complaint    being 
groundless,  he  was  discharged  : 

Held,  that  the  question  whether  the  ar- 
rest was  without  probable  cause,  wa8 
properly  submitted  to  the  jury.  (Con- 
nelly agt.  McDermot,  3  Lansing,  63.) 

2.  The   plaintiff    also   proved   that  the 
warrant  for  his  arrest  was  issued  and 
delivered  to  the  defendant  soon  after 
eight  o'clock   in  the  evening  return- 
able forthwith  ;   that  nkie  o'clock  was 
the  latest  hour  at  night  at  which  the 
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plaiutiff  could  have  been  taken  before 
the  magistrate,  whose  office  was  but 
ten  rods  from  the  plaintiff's  saloou, 
where  some  two  hours  after  the  war- 
rant had  been  issued  the  plaintiff  was 
arrested  by  a  subordinate  officer,  to 
whom  the  defendant  delivered  the  war- 
rant, and  imprisoned  during  the  night ; 
that  seven  years  previously  the  defend- 
ant had  threatened  for  s'ome  offence 
given,  to  remember  the  plaintiff: 

Held,  further,  that  the  question  of  malice 
was  properly  submitted  to  the  jury. 
(Id.) 

Held,  further,  that  it  was  error  to  ex- 
clude evidence,  offered  by  the  defend- 
ant, to  show  that  in  making  the  arrest 
he  had  acted  upou  statements  made  to 
him  as  an  officer,  before  the  magistrate, 
and  subsequently  by  persons  present  at 
the  disturbance,  that  the  plaintiff  was 
more  guilty  than  the  person  arrested, 
and  their  requests  that  he  should  be  ar- 
rested ;  and  that  this  was  so  notwith- 
standing the  defendant  had  been  shown 
to  have  personal  knowledge  of  the  facts. 
(Id.) 

MANDAMUS. 

1.  A  county  board  of  commissioners  of 
excise  had  power  to  employ  an  attor- 
ney  to   conduct  the   prosecutions   for 
penalties,  which  they  were  authorized 
to  institute,  and  as  it  acts  as  the  agent 
of  the  county  in  so  doing,  the  cHims 
for  such  services  are  a  county  charge. 
( The  People  agt.  Supervisors  of  Dela- 
ware County,  45  N.  Y.,  196.) 

2.  An  account  for  such  legal  services 
must    be    presented  to  the  board  of 
supervisors  of  the  county,  and  must 
be  audited  and  allowed  by  them  ;  but 
the  amount  to  be  allowed,  in  the  ab- 
sence of  express  contract  or  statute, 
is  somewhat  in  their  discretion.    But 
•where  the  same  are  legally  chargeable 
to  the  county,  it  is  the  duty  of  the 
board  in  good  faith  to  audit  them,  and 
on  their  refusal  to  act,  a  mandamus  is 
the  proper  remedy  to  compel  them. 

5.  The  general  allegation  of  a  right  to 
vote  for  trustees  of  a  religious  corpor- 
ation, without  stating  the  facts  essen- 
tial by  the  statute  to  show  the  right,  is 
insufficient,  in  a  writ  of  alternative 
mandamus,  to  restore  to  that  right  one 
claiming  to  be  deprived  thereof.  (Peo- 
ple agt.  German,  die.,  Church.  3  Lans- 
*W  435.) 

See  RELIGIOUS  CORPORATIONS.    (Id.) 
CANAL  CONTRACTS.  (Id.) 


MANUFACTURING  CORPORA- 
TIONS. 

1.  A  plaintiff  may  recover  in  an  actk  n 
against  a  stockholder  of  a  manufactur 
ing  or  mining  company  organized  under 
the  act  of  1848,  and  subsequent  amend- 
ments —  having  previously  recovered 
judgment  against  the  company,  where 
"his  services  were  obtained  and  per- 
formed in  the  capacity  of  a  servant  — 
such  as  a  sort  of  engineer,  a  sort  of 
foreman  —  showing  the  men  how  to 
work  and  working  with  them,  and 
during  the  absence  of  the  superinten- 
dent, to  act  in  the  latter  capacity,  &.G. 
(  Vincent  agt.  Sands,  ante. 


2.  The  following  four  propositions  maj 
now  be  regarded  as  the  laws  of  this 
state,  in  reference  to  the  liability  of 
manufacturing  and  mining  corpora- 
tions : 

1.  Upon  the  default  of  the  company 
to  report  all  the  trustees  then  in  office 
are  jointly  and  severally  liable  for  all 
the  debts  of  the  company  then  existing, 
whether  contracted   by  them  or  their 
predecessors,  and  for  all  that  may  be 
subsequently  contracted  during   their 
continuance  in    office   until  report  is 
made. 

2.  Trustees  who  upon   fetich  default 
retire  from  office,  are  liable  for  all  the 
debts  of  the  company   then  existing, 
but  for  no  subsequent  ones. 

3.  Their     successors,    by    properly 
obeying  the  requirements   of  the  sta- 
tute, may_  escape  all  liability  ;  but  if 
they  continue  the  default  until  the  next 
January,  they  are  liable  for  the  debts 
contracted  during  their  administration 
np  to  that  time,  and  for  no  other  unless 
they  then  and  there  make  default,  in 
•which  latter  case  they  become  liable 
for  all  the  debts  then  existing. 

4.  Thus,  the  members  of  the  succes- 
sive boards  of  trustees  may  become 
liable  for  the  same  debts  by  reason  of 
successive  defaults. 

3.  In  this  case  there  being  sufficient  evi- 
dence, beyond  the  judgment  recovered 
against  the  corporation,  to  sustain  the 
fiuding  of  the  jury  : 

Held,  that  it  was  unnecessary  to  express 
an  opinion  as  to  whether  the  judgment 
•was  or  was  not  evidence  against  the 
defendant,  and  the  latter  haying  based 
its  objection  to  its  admissibility  solely 
on  the  ground  of  its  immateriality,  the 
exception  to  its  reception  could  not  be 
sustained.  (Id.) 

4.  The  recovery  of  a  judgment  by  plain- 
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tiff  against  a  stockholder  of  the  same 
company  cannot  in  any  way  affect  his 
action  here  against  a  trustee  for  not 
filing  a  report.  The  liability  of  the 
stockholder  depends  upon  an  entirely 
distinct  state  of  facts,  and  upon  a  differ- 
ent statutory  provisiod  by  which  an 
additional  right  of  action  is  given. 

•5.  The  statute  gives  not  only  a  right  of 
action  against  trustees  for  certain 
reasons,  and  another  against  stock- 
holders for  other  reasons ;  but  ex- 
pressly provides,  in  addition,  that  in 
the  fiist  case  the  said  trustees,  and  in 
the  second  case  the  said  stockholders, 
snail  be  jointly  and  severally  liable. 
(Id.) 

<.  A  party  has  a  right  to  use  steam  upon 
his  own  premises  for  manufacturing  or 
other  lawful  purposes,  and  if  his  ad- 
joining neighbor  is  injured  by  an  ex- 
plosion caused  by  the  use  "of  such 
steam  power,  the  party  so  using  the 
same  is  not  liable,  unless  be  has  been 
guilty  of  negligence.  (Losee  agt.  Sara- 
toga Paper  Co.,  ante,  385.) 

MAP. 
-See  DEED.  (59  Barb.) 

MARITIME  CONTRACT. 

See  ADMIRALTY  JURISDICTION. (44  IT,  T.) 

MARRIED  WOMEN. 

1.  If  an  action  is  brought  against  a  mar- 
ried -woman  jn  reference  to  her  separate 
business  which    she   carries    on,  it  is 
brought  against  her  as  against  any 
other  individual.    The  liability  is  per- 
sonal, and  if  a  judgment    is  obtained 
upon  it.  it  is  a  personal  judgment,  to  be 
enforced  against  any  property  she  may 
have,  liable  to  execution   as  in  ordin- 
ary cases.     (Foster  agt.    Conger,  ante, 
176.) 

2.  Therefore,  whether  a  married  woman, 
at  the  time  she  contracts  a  debt  in  ref- 
erence  to  her  separate  business,   has 
any  separate  property  or  estate  of  her 
own,  is  not  of  the  slightest  consequence 
in  reference   to  sustaining  an  action 
against  her  for  such  debt.     It  is  a  per- 
sonal obligation  and  liability  for  which 
she  alone  is  responsible  under  the  stat- 
utes of  1860-62.     (Id.) 

-  3.  It  is  now  settled  that  a  married  woman 
can  purchase  property  of  her  husband, 
and  acquire  a  valid  title  thereto,  when 
such  purchase  is  in  good  faith  and  from 
her  own  separate  estate,  or  with  funds 


belonging  thereto,  and  is  made  on  ac- 
count of  such  estate.  (Sheldon  agt. 
Clancy,  ante,  186.) 

4-  The  wife,  in  respect  to  all  transactions 
on  account  of  her  separate  estate  is,  in 
law,  regarded  as  a  feme  sole..  (Id.) 

As  to  their  promissory  notes,  see  Com  Ex- 
change Ins.  Co.  agt.  Babcock.  (42  N. 
Y.  Appendix.) 

See  HUSBAND  AND  WIFE.    (44  N.  Y.) 

5.  Where,  upon  the  face  of  a  note,  made 
by  a  married  woman,  and  by  its  ex- 
press terms,   the   maker   charges  her 
separate  estate,  the  case  of  The  Corn 
Exchange  Ins.  Co.  agt.  Babctck,  (42  N. 
Y.,  App.,  613),  is  conclusive  authority 
against  her,  in  an  action  upon  the  note. 
(Merchants'  Bank  agt.  Scott,  59  Barb., 
641.) 

See  HUSBND  AND  WIFE,    fid.) 
PROMISSORY  NOTES.   (Id.) 

6.  The  remedy  against  a  married  women 
in  equity,  to  charge  her  separate  estate 
for  her  contracts  is  superseded  by  the 
statutory  pro  vision  for  judgment  against 
her  personally.     (L.  1862,  chap.  172,  $ 
7.)  (Ainsley  agt.  Mead,  3  Lansing,  13.  j 

See  HUSBAND  AND  WIFE.   (Id.) 

MASTER  AND  SERVANT. 

See  EMPLOYER  AND  EMPLOYE.  (3  Lans- 
ing.) 

MAXIMS. 

1.  The  maxim  "falsus  in  uno,  falsus  in 
omnibus  "  relates  to  wilful  falsehood, 
and  a  refusal  to  charge  that  '•  if  the 
plaintiff's  relation  of  material  facts  is 
contradicted  in  one  or  more  important 
particulars,  about  which  he  cannot  be 
deemed  simply  mistaken,  his  evidence 
is  not  entitled  to  credit,"  is  not  error. 
In  such  a  case  the  jury  are  authorized 
to  discredit  the  witness  ;  but  are  not, 
as  a  matter  of  law  required  to  do  so. 
(  Wilkins  agt.  Earle,  44  N.  Y.,  172.) 

MEASURE  OF  DAMAGES. 

1.  On   failure  of  the  purchaser  to  per- 
form a  contract  for  the  sale  of  personal 
Eroperty.  the  vendor,  as  a  general  rule, 
as  the  election  of  three  remedies: 

1.  To  hold  the  property  for  the  pur- 
chaser, and   recover  of  liim  the  entire 
purchase-money. 

2.  To  sell  it  after  notice  to  the  pur- 
chaser, as  his  agent  for  that  purpose, 
and  to  recover  the  difference  between 
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the  contract  price  and  that  realized  on 
the  sale. 

3.  To  retain  it  as  his  own,  and  recover 
the  difference  between  the  contract 
price  and  ihe  market  price  at  the  time 
and  place  of  delivery.  (Dustan  agt. 
McAndrew,  44  If.  Y.,'7l2.) 

2.  Where  the  purchuser  assigns  his  in- 
terest in  the  contract  to  parties  who 
agree  to  perform- it  on  his  part,  and,  on 
their  failure  to  perform,  himself  fulfills 
and  takes   the  property,   he   becomes 
the  vendor  as  to  such  assignees.    The 
consideration  for  the  assignment  added 
to  the  amount  paid  by  him  to  the  orig- 
inal vendor  forms  the  contract  price, 
and    if   he    sells    the   property,   after 
notice,    the   difference    between    this 
sum   and  the  amount  realized  on  such 
sale  is  the  true  measure  of  his  damages. 
(Id.) 

3.  The    plaintiffs'    message    instructing 
their  brokers  to   "  buy  five  Hudson," 
was  transmitted  and  delivered   by  the 
defendant,  a  telegraph  company,  '•  bay 
five  hundred."     Learning  of  tne  error, 
the    plaintiffs    telegraphed    agaiu    to 
their  brokers  ;  but  owing  to  the  delay 
so  occasioned,   the  plaintiffs   lost,   by 
the  advance  in   price  of  the  stock   so 
ordered.  $1,375: 

Held  that  this  sum  was  the  measure  of 
their  damages,  for  which  the  defendant 
was -liable;  semble,  that  the  action 
could  have  been  maintained,  if  no 
purchase  had  been  made,  on  proof  of 
the  rise  in  the  value  of  the  stock.  (Rit- 
tenhvuse  agt.  Independent Line  of  Tele- 
graph, 44  N.  r,263.) 

4.  The    defendant    purchased  from  the 
plaintiff  an  engine,  boilers  and  other 
machinery.    The  engine   and    boilers 
were  agreed  by  the  plaintiff  to  be  of 
the  beat  material   and   workmanship, 
and  in  perfect  running  order.    No  time 
was  specified  for  their  delivery,  but 
they  were  to  be  approved   by  the  de- 
fendant's engineer.     The  boilers,  after 
delivery,  were  found  defective  ;    one 
of  them  collapsed  at  the  first  trial,  and 
wits  rendered  useless.    The  defects  in 
the  boilers  were  subsequently  supplied 
by  the  plajhtiff,  with  the  consent  of  the 
defendant,  and  were  then  accepted  by 
the  defendant  and  approved  by  his  en- 
gineer : 

Helci,  that  the  original  failure  of  the  boil- 
ers was  not,  after  their  final  accept- 
ance, any  defense  ip  the  action  for  the 
price.  Such  acceptance,  however,  was 
was  no  waiver  of  a  right  of  action  for 
the  damages  occasioned  by  the  ex- 
plosion and  loss  of  use  of  machinery, 


and  those  damages  might  been  recoup- 
ed in  an  action  for  the  price  by  proper 
averments  m  the  answer.  (Cassidy 
agt  Le  Fevre  &N.  Y.,  562.) 

5.  Such  damages,  however,  were  not  the 
difference  between  what  might  have 
been  earned  by  the  defendant  by  the 
use  of  the  machinery  in   their  factory 
during  the  time  lost,  with  the  engine 
and   boilers  in    operation,  and    what 
might  have   been  so  earned  without 
them,  but  were  limited  to  the  ordinary- 
rent,  or  hire  during  that  time,  which, 
could  have  been  obtained  for  the  use 
of  the  machinery  whose  operation  was- 
suspended  for  want  of  the  steam  en- 
gine.   (Id. ) 

6.  Such  damages  only  may  be  recovered 
as  may  be  tairly  supposed  to  have  en- 
tered  into    the  contemplation  of   the 
of  the  parties  ;  such  as  might  naturally 
be  expected  to  flow  Irom  a  violation  of 
the  contract ;  and  such  as  are  certain 
both  in  their  nature  and  in  respect  to- 
the  cause  from   which  they   proceed. 
(Id.) 

7.  The  plaintiff  leased,  to  the  defendant, 
certain  premises,  naming  no  term  and 
reserving  no   rent.     In  the   same  in- 
strument, the  defendant  covenanted  to- 
sink  an  oil  well  on  the  premises,  of  a 
certain   depth    and    by   a   fixed    day. 
There  was  a  provision  for  re-entry  on, 
breach  of  the  covenant.  The  defendant 
having  failed  to  sink  the  well: 

Held,  that  nominal  damages  only  were 
recoverable  by  the  plaintiff  in  an  ac- 
tion for  this  breach,  and  not  the  cost 
of  sinking  such  well  on  the  land. 
(Chamberlain  agt.  Patker,  45  IT.  Y.r 
569.) 

8.  The  rule  of  damages,  recoverable  for 
the  non-delivery  of,  or  mistake  in  de- 
livering telegraphic   messages,  is  the 
natural  and  necessary  consequence  of 
the  breach  of  contract  as  contemplated 
by  the   parties,  interpreting  the  con- 
tract in  the  light  of  the  circumstances 
under  which,  and  the   knowledge  by 
the  parties  of  the  purposes  for  which, 
it  was  made  ;  and  when  a  special  pur- 
pose is  intended   by  one  parry,  but  is 
not  known  to  the  other  and  is  not  in- 
dicated  by    the    message   itself,  such 
special  purpose  will  not  be  taken  into 
account  in  the  assessment  of  damages 
for  the  breach  of  contract  to  send.  The 
damages  in  such  a  case  will  be  limited 
to  those  resulting  from  the  ordinary 
and  obvious   purpose  of  the  contract. 
(Baldwin  agt.  The  United  State*  let- 
egraph  Company,  45  N.  Y.,  744.) 

See  DAMAGES.   (3  Lansing.) 
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MECHANICS'  LIEN. 

1.  A  mechanic's  lien  can  only  recover 
labor  performed  and  materials  furnished 
by   the    party    claiming  it,   including 
labor  performed  by  persons  employed 
by  him  and  materials   purchased   by 
him  on  his  own  credit  and  used  in  the 
construction  ;  but  it  does  not  extend  to 
materials  or  labor  (although  actually 
paid  for  by  the  claimant)  procured  by 
him  as  the  agent  for  the  defendant,  and 
in  his  name  and  on  his  credit.     (Kerly 
agt.  Daly,  45  N.  F.,  84.) 

2.  Accordingly,  where  it  is  found  that 
the  plaintiff,'  the  claimant  of  a  mechan- 
ic's lien  against  the   defendant,    had 
made   a    special  contract,   for  and   in 
behalf  of  the  defendant,  with  a  third 
party,  to  do  certain  work  on  the  build- 
ing and  that  he  had  subsequently  paid 
the  whole  sum  due  under  such,  con- 
tract : 

Hdd,  that  the  sum  so  paid  could  not  be 
included  in  the  pluiutitf 's  lieu  upon  the 
the  premises.  (Id.) 

8.  Under  th«  statute  authorizing  "  me- 
chanics' liens"  in  the  counties  of 
Kings  and  Queens  (laws  1862,  chap. 
478,  p.  947),  a  lien  cannot  be  acquired 
for  work  done  or  material  furnished 
under  contract  with  an  equitable  owner, 
as  against  one  holding  the  legal  title, 
unless  the  building  is  constructed  by 
permission  of  the  latter.  (Bollin  agt. 
Croa,  45  &.  Y.,  766.) 

4.  But,  if  the  equitable  owner  permits 
the  building  to  be  erected,  and,  before 
lien  filed,  by  the  performance  of  a  con- 
tract of  purchase  becomes  the  legal 
owner,  the  conveyance  will  be  held  to 
relate  to  the  time  when  the  contract 
of  purchase  was  made,  and  such  owner 
to  be  within  the  statute.  (Id.) 

5.  The  lien  given  by  the  statute  is,  in 
general,  a  personal  right  given  to  the 
mechanic,  material  man  and  laborer, 
for  his  own   personal  protection,  and 
an  assignee  of  his  claim  is  not  author- 
ized to  file  a  lien,  unless  such  assign- 
ment is  for  the  benefit  of  the  assignor, 
to  be  held  as  by  his  agent,  so  that  the 
lien  may  be  preserved.  (Id.) 

6.  A  mechanic's  lien  expires  after  the 
lapse  of  a  year  from  filing  of  the  notice, 
and  the  commencement  of  an  action 
thereon  does  not  extend  it  beyond  that 
time.     (Hall  agt.    Lamb,  3  Lansing, 
134.) 

7.  Accordingly  where  a  judgment  was 
recovered  and  sale  made  under   pro- 
ceedings upon  a  mechanic's  lien,  with- 


in a  year   from  the  filing  of  notice 
thereof: 

Held,  that  the  purchaser's  title  was  good, 
notwithstanding  a  subsequent  sale  of 
the  property  under  judgment  obtained 
in  proceedings  upon  a  mechanic's  lieu 
prior  in  date,  where  the  proceedings 
were  began  within,  but  judgment  was 
recovered  after,  a  year  from  the  filing 
of  the  notice:  (Id.) 


MEMORANDUM. 

See  ASSIGNMENT.   (59  Barb.) 
WITNESS.   (3  Lanting.) 


MILL  POND. 
See  DAMAGES.  (3  I/anting. ) 

MINORS. 

See  EXCISE.    (44  N.  T.) 

INFANTS'  REAL  ESTATE.    (Id.) 

MISDEMEANOR,    COMPOUNDING 
THE  PROSECUTION  OP. 


See  COMPOUNDING  FELONY 
ing.) 

MISFEASANCE. 


(3  Lana- 


VOL,  XLII. 


See  TOWN  RAILROAD  COMMISSIONERS. 
(3  Lansing.) 

MISTAKE. 
See  EQUITY.    (44  N.  T.) 

MITIGATION  OF  DAMAGES. 
See  EVIDENCE.    (44  N.  T.) 

MONEY  HAD  AND  RECEIVED. 
See  PLEADING.  (3  Lansing  ) 


MONEY  PAID. 

See  JUDGMENT  AND  EXECUTION. 
Lansing,) 

MONEY. 

See  AUCTION.    (44  N.  T.) 
BAILMENT.    (Id.) 
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MORTGAGE. 

1.  One  who  holds  real   estate    under  a 
deed  which,  by  its  terms,  is  subject  to 
a    prior    mortgage,   is  estopped  from 
questioning  the  consideration  or  val- 
idity of  that  mortgage.     (Freeman  agt. 
Auld,  UN.  r.,  50.) 

2.  As  against  a  grantee  of  real  estate, 
subject  to  a    prior  mortgage,    an  as- 
signee of  the  mortgage  can  enforce  it 
as  a  lien  to  the  full  amount  expressed 
therein,  although  he  purchased  it  with 
full  knowledge  that   but  one-half  of 
that  sum  was  actuolly  loaned  thereon, 
and  himself  paid  to  the  mortgagee  the 
like  sum  only  as  consideration  for  the 
assignment.     (Id.) 

3.  As  to  the  balance  of  the  amount  se- 
cured by  the  mortgage,  over  and  above 
the  sum  actually  loaned  or  paid  for  the 
assignment,    the     assignee     may    be 
deemed  a  trustee  for  the  mortgagor, 
who  is  entitled  to  it  as   unpaid   pur- 
chase-money ;  but  the  grantee   has  no 
interest  in  the   equities  existing  be- 
tweea  them.     (Id.) 

4.  A.  having  given  to  B.  a  mortgage  of 
lands,  conditioned  for  the  payment  of 
$4,000,  to  secure  $'2.000  then   loaned, 
and  in  contemplation  of  a  further  loan 
of  $2,000  to  be  thereafter  made,  but 
which  last  $'2,000  was  never  in  fact 
received  by  A.,  conveyed  the  premises 
subject  to  the  mortgage,  and  by  divers 
subsequent  conveyances,  each  express- 
ly subject  to  the  mortgage,  the  same 
came  to  the  defendant.     The  plaintiff', 
who  was  a  creditor  of  A.,  purchased 
the  mortgage  with  full  knowledge  of 
the  facts,  paying  to  B.  the  $2,000  actu- 
ally loaned,  and  giving  A.  credit  for 
the  balance  of  the  $4,000  secured.    In 
an  action  to  foreclose  : 

Held,  (overruling  same  case  on  appeal 
from  the  judgment  rendered  on  a  for- 
mer trial,  reported  57  Barb.,  587), 
that  the  mortgage  was  a  lien  upon  the 
premises  for  the  entire  sum  of  $4,000, 
and  the  plaintiff  had  a  right  to  fore- 
close it  for  that  amount.  (Freeman  agt 
Avid,  44  JT.  Y.,  50.; 

5.  Moneys  awarded  by  the  state  as  com- 
pensation to   the   owners  of  land  for 
damages  (depreciation  in.  the  value  of 
a  mill    property,     occasioned  bv   the 
abandonment  of  a  canal),  are  subject 
to  the  lien  of  a  prior  mortgage  upon 
the  land,  to   the   extent    of  sufficient 
thereof  to  satisfy  any  deficiency  upon 
foreclosure  sale  of  the  premises.     ( Tht 
Bank  of  Auburn  agt.  Roberts,  44  If.  Y., 
192.) 

6.  An  act  of  the  legislature,  awarding 


to  the  owners  of  land,  byname,  dam- 
ages in  such  amount  "  as  shall  be  just 
and  equitable,"  not  exceeding  a  specl« 
iied  sum,  and  not  to  be  paid  until  they 
shall  have  procured  a  release  to  the 
state  of  all  claims  for  damages  to  other 
property  in  the  like  situation,  is  to  be 
construed,  not  as  a  gratuity  to  such 
owners,  but  as  compensation  for  the 
depreciated  value  of  the  land  affected. 
(&) 

7.  This  is  so,  although  the  state  does  not 
take  from  the  owners  any  property  or 
rights  vested  in  them,   but  simply  re- 
moves facilities  for  business,   the  ex- 
istence of  which  rendered  their  pro- 
perty more  valuable.     (Id.) 

8.  The  mortgagors  being  insolvent,  and 
the  security  being  impaired,  the  mort- 
gage operates  as  an   equitable  assign- 
ment of  the  award,  to  the  extent  that 
the  land  itself  proves  insufficient.  (Id.) 

9.  A  mortgagor  is  not  estopped  from  set- 
ting up  fraud,  in  procuring  him  to  give 
the  mortgage,  by  his  own  certificate  or 
written  declaration  that  the  mortgage 
is  valid  and  no  defense  exists  thereto, 
when  such  certificate  was  itself  pro* 
cured  by  fraud.     The  mortgage  and 
certificate,  being  neither  of  them  ne- 
gotiable instruments,  are  both  voidable 
for  fraud,  in  whose   hands  soever  the 
same  may  be.    The  doctrine  of  estop- 
pel in  pais  rests  upon   equity,    good 
conscience  and  honest  dealing.     (  Wil- 
cox  agt.  Howell,  44 N.  Y.,  398.) 

10.  It  is  not  sufficient  to  create  an  estop- 
pel that  the  certificate  was  believed  to 
be  a  protection,  as  matter  of  law  ;  the 
facts  stated  therein  must  be  believed 
and  relied  on  as  true,  and  a  change  of 
position  induced  by  such  reliance  upon 
their  truth.     (Id.) 

11.  A  grantee  of  real  estate  ts  not   pre- 
cluded from  setting  up  the  defense  cf 
usury  to  a  prior  mortgage  by  the  re- 
covery of  a  judgment  against  the  mort- 
gagor upon  the  accompanying  bond, 
such  recovery  being  haa  subsequent  to 
his  purchase.      (Berdan  agt.  Sedgwtck, 
44  N.  Y.,  626.) 

12.  Where  the  purchaser,  by  agreement 
with  his  vendor,  executes  a  bond  and 
mortgage  to   secure  a  portion   of  the 
purchase-money  equal  in  amount  to  a 
prior  usurious  mortgage  upon  the  same 
premises,  and  places  them  in  the  hands 
of  a  third  person,  to  be  delivered  to 
the  vendor    if  the  latter  succeeds  in 
setting-  aside  such  prior  mortgage,  but 
if  he  fails   in  so  doing,  to  be  disposed 
of  to  pay  off  such  usurious  mortgage, 
their  proceeds  to  be  delivered  to  the 
purchaser  for  that  purpose,  this  is  not 
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such  an  assuming  of  the  usurious 
mortgage,  or  purchase  subject  to  it,  as 
•will  estop  the  purchaser  from  himself 
setting  up  the  usury.  (Id.) 

See  CHATTEL  MORTGAGE.    (44  JUT.  T.) 

13.  The  right  of  parties  to  agree  upon 
the  terms  of  a  power  of  sale  of  mort- 
gaged premises  given  to  the  mortgagee 
is  clear,  and  courts  have  never  assumed 
to  control  this  right  in  the  abeense  of 
fraud  or  some  statutory  regulation  up- 
on the  subject.    Parties  may,  iu  such 
cases,  contract  for  private  sale,  and 
even    without    notice.      (Elliott    agt. 
Wood,  45^.  T.,  71.) 

14.  The  statutes  of  this  state  regulating 
the   foreclosure  of  mortgages  by  ad- 
vertisement do  not  apply  to  mortgages 
upon   real  estate    situated  out  of  the 
state.  (Id.) 

15.  Where  the  plaintiff  and  others,  claim- 
ing to  own  a  guano  island  in  the  Car- 
ribean  sea,  contracted  to  sell  to  the 
defendants  one-half  of  their  interest  in 
the  island  for  $30,000,  the  defendants 
•to  furnish  $20.000  more  as  a  working 
capital,  and  to  have  the  sole  control 
and  management  of  tlu   business  of 
mining  and   selling   the  guano ;    and 
afterward  the  plaintiff,  beiug  indebted 
to  the  defendants,  gave  a  mortgage  of 
his  interest  in  the  island  to  them,  which 
•contained  a   power  ot  sale,  and  by  its 
terms   permitted  them  to  purchase  at 
such  sale,  and  this  mortgage  was  sub- 
sequently foreclosed,   in   the   manner 
provided  therein,  but  not  iu  accordance 
•with  our  statutes,  the  defendants  bid- 
ding iu  the  property  : 

Held,  that  the  sale  was  valid,  and  that 
the  plaintiff  was  thereby  barred  of  all 
interest  in  the  premises.  (Id. 

See  CAUSE  OF  ACTION.  (Id.) 

16.  An  assignee  of  a  mortgage  is  a  pur- 
chaser, and  if  a  bona  fide  purchaser, 
is  not  chargeable  with  his  assignors's 
notice  of  incumbrances  upon,  or  estates 
in,  the  mortgaged  premises.     ( Trustees 
of  Union  College  agt.  Wheeler,  59  Barb., 
585.) 

17.  Where,   prior  to    January  1,   1830, 
the  purchase  money  of  land  was  paid 
equally  by  A.,  S.  and  N.,  but  a  deed 
of  the  whole  was  taken  by  A.  alone, 
who,  after  that  date,  conveyed  an  un- 
divided two-thirds  to  8.,  and  the  prem- 
ises were  subsequently,  by  A.  and  S., 
contracted    to    be    sold  in   parcels    to 
various   parties  under  whom  the  de- 
fendants claimed;  who  paid  portions  of 
the  purchase  money  to  A.  and  S. ;  and 
before    deeds    were    given,    N.    quit- 


claimed to  S.  his  interest  ;n  tne  prem- 
ises and  took  back  from  S.  a  mortgage, 
which  was  subsequently  assigned  by 
N.  to  the  plaintiff,  who  had  no  notice 
of  the  contracts,  and  paid  value : 

Held,  on  foreclosure.  1.  That  a  trust  re- 
sulted to  N.  in  one-third  of  the  land. 
2.  That  the  trust  was  not  divested  by 
the  conveyance  to  8.  though  subse- 
quent to  the  Revised  Statutes,  but  re- 
mained a  valid  charge  upon  the  land, 
in  8.'s  hands.  3.  That  8.  acted  as  S.'s 
agent,  in  giving  the  contracts,  and  that 
N.  was  chargeable  with  notice  of  the 
contracts,  as  the  acts  of  his  agent; 
•which  notice  was  effective  in  the  trans- 
action of  the  mortgage.  4.  That  the 
mortgage,  in  N.'s  hands,  was  therefore 
no  lieu  upon  the  land,  as  against  the 
contract  purchasers.  (Id.) 

18.  Held,  also,  that  the  plaintiff,  being  a 
bona  fide  was  not  chargeable  with  the 
notice  N.  had ;   and  the  mortgage  in 
the  hands  of  the  plaintiff  was  therefore 
a  valid  lien  upon  the  land  of  those  of 
the  contract  purchasers  whose  posses- 
sion  did  not  amount  to  constructive 
notice  of  their  rights.  (Id.) 

19.  The  plaintiff,  being  vested  with  the 
absolute  title  to  certain  premises,  the 
purchase  money  of    which   had   been 
paid  by  S.,  executed  a  mortgage  upon 
the  same,  for  a  valuable  consideration, 
to  C.,  who  had  no  notice,  or  knowledge, 
to  put  him  upon  inquiry  as  to  the  ex- 
istence of  any  trust : 

Held,  that  such  mortgage  was  a  valid  and 
subsisting  lien  upon  the  mortgaged 
premises,  as  against  any  interest  of  8. 
therein.  And  a  judgment  dismissing  a 
complaint  filed  by  plaintiff  to  enjoiu 
the  foreclosure  of  such  mortgage  was 
affirmed.  (Brown  agt.  Cherry,  59  Barb., 
G28.) 

See  DEED.    (Id.) 

EVIDENCE.    (3  Lansing.) 
Lis  PENDENS.    (Id.) 

MORTGAGE  FORECLOSURE. 

1.  An  action  for  the  redemption  of  mort- 
gaged premises,  is  an  action  for  purely 
equitable  relief  and,   since  the  Code, 
must  be  brought  within  ten  years  after 
the    cause     of    action    has    accrued. 
(Miner  agt.  Beekman,  ante,  S3.) 

2.  As  a  general  rule,  the  right  of  action 
accrues  upon  maturity  of  the  mortgage. 
The  exceptions  to  this  rule  stated,  and 
the  rights  and  remedies  of  mortgagor 
and  mortgagee,  at  law  aod  in  equity, 
before    valid     foreclosure    fully    din- 
cussed.     (Id.) 
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3.  A  foreclosure  is  null  and  void  against 
the  owner  of  the  equity  of  redemption, 
not  made  a  party,  and  no  claim  of  ad- 
verse possession  can  be  founded  there- 
on as  against  him.     (Id.) 

4.  In  an  action  to  redeem,  a  demand  be- 
fore suit,  accompanied  by  an  offer  to 
pay  any  balance  which  may  remain 
unpaid,  is  only  important  in  reference 
to  the  costs  of  the  action,  but  not  abso- 
lutely necessary.    (Id.) 

MORTGAGOR  AND  MORTGAGEE 

1.  The  mortgagor's  equity  of  redemp- 
tion in  mortgaged  lands  may  be  sold 
upon  execution,  except  upon  judgment 
for  the  mortgaged  debt ;  and  this  is  so 
notwithstanding  the  mortgagee  has 
been  let  into  possession  of  the  mort- 
gaged premises.  (Trimm,  agt.  Marsh,  3 
Lansing  509.) 

See  EVIDENCE.    (Id.) 

MORTMAIN  ACTS. 
See  CORPORATIONS.    (3  Lanssng.) 

MOTION. 
See  PRACTICE.    (44  N.  T.) 

MUNICIPAL  BONDS. 

1.  The  law  of  1869,  (chap.  907),  which 
authorizes   the  creation  and  issue  of 
bonds    of  municipal    corporations    as 
therein    provided,   for    investment  in 
railroad  stock,  enacts,  (§  2),  that  the 
county  judge  to  whom  the  application, 
according  to  section  1  of  the  act  is 
made,  shall  take  proof  of  the   allega- 
tions of  the   petition,  and  that   "if  it 
shall  satisfactorily  appear  to  him  that 
the  said  petitioners.  &.C.,  do  represent 
a  majority  of  the  tax  payers  of  the  said 
municipal  corporation,   as  shown  by 
last  preceding  tax  list  or  assessment 
roll  and  do  represtnt  a  majority  of  the 
the  taxable  property  upon  said  list  or 
roll,   he   shall  so  adjudge  and  deter- 
mine,"   &c.,  and    thereupon    appoint 
commissioners,  <fec. : 

Held,  that  in  addition,  to  the  verified 
petition,  which  is  necessary  to  confer 
jurisdiction,  the  act  requires  legal  proof 
of  the  necessary  facts  ;  and  where  the 
judge  assumed  to  render  judgment 
establishing  the  facts  without  such 
proof,  that  it  was  error  which  could 
be  reached  by  certiorari.  (People  agt. 
Smith,  3  Lansing,  293.) 

2.  Where  a  number  of  the  signatures  to 


the  petition,  sufficient,  if  withdrawn, 
to  reduce  the  number  of  petitioners  to 
less  than  the  majority  required  by  the 
statutes,  were  written  with  the  initial 
letters  of  their  Christian  names,  and, 
without  proof  of  identity,  were  held 
by  the  county  judge  to  be  prima  facie 
the  signatures  of  persons  whose  Chris- 
tian names  (having  the  same  initial 
letters)  were  put  down  in  full  upon  the 
assessment  roil,  h.is  judgment  declaring 
the  petition  made  by  the  necessary 
majority  was,  upon  certiorari,  reversed 
for  error.  (Id.) 

MUNICIPAL  CORPORATIONS. 

1.  A  municipal  corporation  was,  by  an 
act  of  the  legislature,  authorized  to  take 
lands  for  a  public  park,  and  the  act  de- 
clares,  that  the  land  so  to  be  taken 
shall  be  a  public  place ;  and  provides 
that  in  ascertaining  the  compensation 
to  be  paid  the  owners,  a  just  and  true 
estimate  of  the  value  of  the  lands  is  to 
be  made,  together  with  the  tenements, 
hereditaments  and  appurtenances,  priv- 
ileges and  advantages  to  the  same  be- 
longing, without  deduction  for  benefits 
and  advantages ;  and  declares  that  on 
fulfiling  the  requirements  of  the  act, 
the   lands    shall    vest  forever  in  the 
city,  and  that  whenever  the  city  shall 
become  vested   with   the  title  to  the 
park,  as  provided,  it  might  sell  any 
building  improvements  or  other  ma- 
terial thereon  ;  and  authorizes  the  is- 
sue of  bonds  by  the  city  to  obtain  the 
fund  to  pay  for  the  lands  taken,  declar- 
ing the  lands  pledged  for  the  payment 
of  such  bonds : 

Held,  that  the  citv  acquired  an  absolute 
estate  in  the  lands  taken  under  this 
act,  and  not  an  easement,  and  that  such 
title  was  free  from  any  legally^  recog- 
nizable reversionary  right  in  the 
owners.  (Brooklyn  Park  Commission- 
ers  agt.  Armstrong,  45  JV.  Y.,  224.) 

2.  The  title  of  the  city  thus  acquired,  ii 
impressed    with  a   trust    to  hold   the 
lands  for  the  public  use  as  a  park,  and 
it  cannot,  of  itself,  convey  or  dispose 
of  them  in  contravention  of  the  trust ; 
but  it  is  within  the  power  of  the  legis- 
lature  to  relieve  the  city  from  such 
trust,  and  to  authorize  a   sale,  free 
therefrom.    (Id.) 

3.  The  right  to  discontinue  the  public 
use  of  land  thus  taken  and  to  sell  it  to 
private  parties,  under  the  sanction  of 
the  legislature,  exists,  notwithstanding 
the  fact  that  such   abandonment  and 
sale,  will  lessen  the  value  of  surround- 
ing property,  which  has  been  assessed 
for  the   benefit  nnd  advantage   to  itf 
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from  the  maintenance  of  such  us«». 
There  is  no  contract  in  such  cases, 
with  the  owner  of  such  adjacent  pro- 
perty to  maintain  the  use.  (Id.) 

4.  Bonds  having  been  issued  under  such 
act,  and   used   to  raise  funds  for  the 
compensation  paid  for  the  land: 

Held,  that  the  terms  of  the  act  and  the 
issue  of  the  bonds,  constituted  a  con- 
tract between  the  bondholder  of  the 
one  part,  and  the  city  and  the  state  on 
the  other,  specifically  pledging  the 
land  taken  for  the  payment  of  the 
bonds,  and  that  a  consequent  act  of  the 
legislature,  authorizing  a  sale  of  any 
portion  of  tlie  park  free  of  all  liens  ex 
luting  by  virtue  of  the  original  act, 
was  in  violation  of  the  federal  consti- 
tution, as  impairing  the  obligation  of 
contract.  (Id-) 

5.  Held,  further,  that  a  provision  that  the 
avails  of  the  sales  so  authorized,  should 
be  held  as  a  sinking  fund,  for  the  re- 
demption of  the  bonds  when  due,  did 
not  avoid  the  objection.     (Id.) 

€.  If  a  purchaser  may  sometimes  be  com- 
pelled to  take  a  title,  free  from  reason- 
able doubt,  notwithstanding  an  objec- 
tion not  certainly  and  beyond  all 
possible  question  unfounded ;  yet, 
when  it  is  ascertained  that  there  is  a 
defect,  he  may  refuse,  however  re- 
mote the  probability  of  his  ever  being 
incommoded  thereby.  (Id.) 

7.  lu  proceedings,  under  the  railroad 
act,  to  authorize  the  issue  of  bonds  of 
a  municipal  corporation  in  aid  of  a 
railroad,  competent  common-law  evi- 
dence of  the  facts  to  be  established 
should  be  produced  before  a  county 
judge,  and,  as  his  determination  is 
binding  upon  those  who  do  not  appeal- 
before  him,  no  admission,  or  other  act 
•done  or  omitted  by  those  who  contest 
the  application,  can  be  regarded  as  evi- 
dence, or  affect  the  rights  of  those  not 
appearing.  (Tlie  Peoplt  ex  ret,,  agt. 
Smith,  45  N.  F.,772.) 

•6.  It  is  not  sufficient  that  the  signatures 
to  the  petition  be  proved,  unless  such 
petitioners  are  in  some  way  identified 
as  the  persons  named  on  the  "  last 
preceding  tax  list  or  assessment  roll." 
If  the  names  upon  both  are  identical, 
this  is  prima  facie  evidence  that  the 
persons  are  the  same  ;  but  the  county 
judge  may  not  act  upon  his  personal 
Knowledge,  and,  where  initials  only 
are  given,  additional  evidence  of  iden- 
tity is  requisite.  (Id.) 

9.  The  authority  conferred  by  the  act 
must  be  exercised  in  strict  conformity 


to  and  by  a  rigid  compliance  with  the 
letter  and  spirit  of  the  statute.     (Id.) 

10.  The  petition  required  if  that  of  the 
tax-payers,  and  the  act  is  not  satisfied 
by  the    petition    of    an    agent.    The 
power  conferred  is  personal,  and  can- 
not be  delegated  ;  and  it  is  error  to  in- 
clude as  petitioners  those  whose  names 
are  affixed   to    the  petition,  in  their 
absence,  under  a  verbal  authority  gi  vea 
at  some  previous  time.     (Id). 

See  HIGHWAYS.    (45  N.  Y.) 

11.  The  village  is  liable  for  damage  re- 
sulting from  the  act  of  its  trustees  in  a 
bona  fide  attempt  to  discharge  a  doty 
permitted  to  the  corporation    by    its 
charter  and  affecting  the  municipality, 
where  the  act  is  rendered  void  by  fail- 
ure of  the  trustees  to  perform  it  m  the 
manner  prescribed  by  law.    (Williams 
ajft.  The  Village  of  Dunkirk,  3  Lansing, 
44.) 

12.  It  seems,  that  the  corporation  is  not 
liable  for  the  wrongful  acts  of  officers 
not  elected  or  appointed  by  itself,  or  by 
any  authority  over  which  it  has  con- 
trol, but  whom  it  is  required  by  law  to 
employ  in  carrying  into  effect  the  pow- 
ers conferred  upon  it.    (Id.) 

13.  And  that  the  rule  of  liability  of  the 
corporation  for  the  acts  of  itso'lficers,  is 
the  same  as  that  of  an  individual  for 
those  of  his  agent.    (Id.) 

MUKDER. 

1.  If  a  homicide  is  committed  by  one  of 
several  persons,  in  the  prosecution  of 
an   unlawful  purpose  or  common  de- 
sign, in  which  the  parties  have  united, 
and   to  effect  which  they  have  assem- 
bled, all   are  liable  to  answer  crimin- 
ally for  the  act ;  and  if  such  homicide 
committed  within  the  common  purpose 
is  murder,  all   are  guilty  of   murder. 
(Ruloff&&.  The  People,  45  N.  Y.,  213.) 

2.  It  is  not  necessary  that  the  common 
guilty  purpose  or  resisting  to  the  death 
any  person   who   should  endeavor  to 
apprehend     them,     must    have    been 
formed  when  the  parties  went  out  with 
the    common    design    of    committing 
larceny,  to  render  all   principals  in  a 
murder   by  one  of  them,  perpetrated 
while  making  such  resistance.     (Id.) 

3.  One  who  is  opposing  and  endeavor- 
ing to  prevent  the  consummation  of  a 
felony  oy  others  may  properly  use  all 
necessary  force   for  that  purpose,  and 
resist    all    attempts    to    inflict    bodily 
injury  upon  himself,  and  may  lawfully 
detain  the  felons  and  hand  them  over 
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to  the  officers  of  the  law.  Although 
the  use  of  wanton  violence  and  the  in- 
fliction of  unnecessary  injury  to  the 
person  of  the  criminals  ia  not  permit- 
ted, yet  the  law  will  not  be  astate  iu 
searching  for  such  line  of  demarcation 
in  this  respect  as  will  take  the  innocent 
citizen,  whose  property  and  person 
are  in  danger,  from  its  protection,  and 
place  his  life  at  the  mercy  of  the  felon. 
(Id.) 


N. 

NATIONAL  BANDS. 
See  BANKS  AND  BANKING.     (45  JV.  T.) 

NEGLIGENCE. 

1.  The  principle  should  be  regarded  as 
settled  in  this  State  that  public  officers, 
•whose  duties  are  not  judicial,  are  an- 
swerable iu  damages  to  any  one  speci- 
ally injured  by  their  careless  and  neg- 
ligent performance  of,  or  omission  to 
perform,  the   duties   of    their    office. 
(Hover  agt.  Barkhoof,  44  N.  T.,  113.) 

2.  The  failure  of  a  telegraph  company  to 
transmit  a   message   in   the    form   in 
•which  it  is   received,  is,  prima  facie, 
negligence,  for  which  the  company  is 
liable,  and   the  burden  is  upon   it  to 
show  that  the  mistake  occurred  through 
no  fault  of  its  own.     (Kittenkouse  agt. 
Independent   Line    of    Teleqraph.    44 
N.  Y.,  263.) 

3.  The  plaintiff,  intending  to  purchase 
certain  real  estate  in  the  city  of  Brook- 
lyn, employed  the  defendant  to  search 
for  taxes  and   assessments   upon  the 
premises.      The   defendant  afterward 
delivered  to  him  two  returns,  one  being 
a  search  for  taxes,  certified  by  the  de- 
fendant, and  the  other  a  search  for  as- 
sessments, certified  by  a  third  person, 
not  empJoyed  by  the  plaintiff,  and  re- 
ceived the  usual  fees  for  Doth  searches, 
with  an  additional  sum  for  expediting 
them.    The  plaintiff  completed  his  pur- 
chase on  the  faith  of  these  returns,  re- 
ceiving a  deed  containing  a  covenant 
against  assessments  and  incumbrances. 
An  assessment  upon  the  property,  for 
street  improvements,  not  disclosed  by 
the  search,  was  afterward  discovered 
and  paid   by  the  plaintiff.    It  was  in 
the  name  of  one  who  owned  the  pro- 
perty   when    the    proceedings    were 
commenced,  but   not  the  owner  when 
the  assessment  was  confirmed   or  the 
search  was  made.    There  was  no  evi- 
dence   that  the    commissioners  were 


notified  of  the  change  of  ownership, 
nor  was  there  any  evidence  as  to  the 
responsibility  of  the  plaintiff's  grantor: 

Held,  that  the  evidence  authorized  the- 
jury  in  finding  the  defendant  respon- 
sible for  negligence  in  the  search  for 
assessments  ;  that  the  assessment  paid 
by  the  plaintiff  was  valid,  and  a  lien  at 
the  time  it  was  paid ;  and  that  the 
covenants  in  the  plaintiff's  deed  fur- 
nished no  defense,  the  burden  being 
on  the  defendant  to  show,  that  he  hav- 
ing failed  to  show  that  they  had  pre- 
served, or  were  available  to  preserve, 
the  plaintiff  from  damage  or  loss. 
(Morange  agt.  Mix,  44  N.  Y.,  315.) 

4.  In  an  action  to  recover  damages  for 
setting  fire  to   and  burning  the  plain- 
tiff's  house   by  the  negligent  use  of  a 
steam-engine,   evidence  that  a  screen 
formerly  used  to  cover  the  smoke-pipe 
had  been  removed,  and  that  while  so 
removed  large  burning  cinders,  which 
could  not  have  passed  the  screen,  were 
thrown  to  considerable  distances,  and 
fences  and  buildings  ignited   thereby, 
is  sufficient  to  sustain  a  verdict  estab- 
lishing    negligence,    notwithstanding 
the  fact  that  it  is  not   usual   to  use 
screens  upon   such  engines.     It  is  suf- 
ficient if  the  evidence  tended  to  show 
that  the  engine  in  question  could  not 
safely  be  used   without  one.    (Bedell 
agt,  'The  Long  Island  It.  Co.,  44  H.  T., 
367.) 

5.  Proof  of  the  fact  that  the  defendant 
dug  a  ditch  across  a  public  sidewalk, 
and  allowed  it  to  remain  open  in  the 
night-time,    with    no    provision    for 
warning  or  protecting  travelers,  es- 
tablishes negligence  as  matter  of  law 
and  a  refusal  to  submit  this  question  to 
the  jury  is  no  error.     (Sexton  agt.  Zett. . 
44  Jf,  T.,  430.) 

6.  Evidence  of  permission  from  the  pro- 
per city  authorities  to  open  such  ditch 
furnishes  no  defense,  where  the  action 
is  based  upou  negligence  instead    of 
upon  a  trespass.     (Id.) 

7.  Where    the    defendant  (a  gas    com- 
pany), bejng  informed  that  gas  was 
escaping  in  the  cellar  of  an  occupied 
house,  sends  its  employe  to  ascertain 
the  location  of  the  leak  (it  being  re- 
sponsible tor  the  loss  and  repairs,  if  the 
leak  was  in  the  service-pipe),  and  the- 
person  so  sent,  by  lighting  a  match  in 
the  cellar,  caused  an    explosion,    by 
which  the  plaintiff  is  injured,  such  em- 
ploye, although  acting  for  the  benefit 
of  the  occupants  of  the  house  as  well 
as  of  the  defendant,  is   the  agent  of" 
the  defendant  only,  and  the  defendant 
is  liable  for  his  negligence.     (Lannen 
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Rat.    The  Albany   Gas  Light   Co..  44 
JT.  T.,  459.) 

8.  If  such  agent  is  incompetent  or  ig- 
norant it  is  negligence  to  select  him  or 
to  send  him  without  proper  instruction. 
If  competent,  the  company  is  liable  for 
his  careless  performance  of  his  employ- 
ment.    If  the  service  was  the  business 
of  the  defendant,  although   beneficial 
to  the  occupants,  it  was  bound   to  ex- 
erciee  ordinary    care    and  prudence. 
Even  if  it  was  gratuitous,   it  is  still 
bound  to  exercise  some  care  and  liable 
for  gross  negligence.     (Id.) 

9.  The  act  of  the  plaintiff's  father  (the 
plaintiff  being  an  infant)   in  causing 
the  leak,  if  proved,  would  be  too  re 
mote   to   become    contributory   negli- 
gence,   and    the  fact    is  immaterial. 
(Id) 

10.  In  an  action  against  a  railroad  com- 
pany, to  recover  damages  for  an  injury 
occasioned  by  a  collision  at  a  crossing, 
evidence  of  the    intoxication  of    the 
flagman  there   stationed,  on  previous 
occasions,    is    immaterial     the    issue 
being  confined  to  the  question  of  negli- 
gence at  the  time  of  thecollision.  (  War- 
ner agt.  The  New  York  Cen.  R.  Co.,  44 
N.  Y.,  465.) 

11.  It  is  error  to  instruct  the  jury  that 
citizens  and  railroad  corporations  have 
the  same  and  equal  rights,  as  to  the 
use  of  a  highway  at  a  crossing.     The 
company  has  the  preference,  and  it  is 
the  duty  of  the  citizen  to  wait  until  its 
train  has  passed.     (Id.) 

12.  A  charge  which  conveys  an  opinion 
to  the  jury  that  a  high   rate  of  speed 
at  a  crossing  is  a  fault,  which  renders 
the  railroad  company  liable  for  an  in- 
jury occurring   at  such    place,   is   er- 
roneous.    The  law  places   no  restric- 
tion    upon     the    rate    of    speed    at 
crossings,     nor     does    it   subject    the 
company   to   damages  accruing  from 
the  speed  of  trains,    if  the  signals  re- 
quired by  law  are  given.     Negligence 
cannot  be  inferred  from  speed  alone. 
(Id.) 

13.  It  is  also  error  to  charge  the  jury 
that  the   plaintiff   will   be    presumed 
free  from  fault,  if  nothing  else  appears 
in  the  case.    Proof  in  some  form,  that 
the  plaintiff  did   not  contribute  to  the 
jury  by  any  negligence  of  bis   own, 
constitutes  a  part  of   his  case.      This 
must  appear,  either  from  the   circum- 
stances, or  from   evidence  directly  es- 
tablishing (lie  fact.      (/(/.) 

14.  Although    railroad     companies     are 
bound  to  exercise  the  utmost  care  and 
vigilance   for  the  safety  of  their  pns- 


sengers,  they  are  not  held  to  an  abso- 
lute warranty  that  the  passengers  shall 
not  be  injured,  rendering  them  liable 
in  any  event,  in  the  absence  of  negli- 
gence. (McPadden  agt.  The  New  York 
Central  R.  Co.,  44  N.  Y.,478.) 

15.  If  they  are  bound  to  provide,  for  the 
transportation  of  passengers,  a  road- 
way and  train  free  from  defect,  irre- 
spective ot  the  question  of  negligence, 
this  rule  should  not  be  so  extended  as 
to  render  them  liable  for  the  vit  major 
of  extreme  cold,    by  which  a  sound 
rail  is  broken,   and   which  could  not 
have  been  anticipated  or  avoided  by 
any  human  foresight.     (Id.) 

See  PRINCIPAL  AND  SURETY.  (44  N.Y.) 

16.  An  excavation  was  made  in  a  street, 
by    the    authorities    of    the    city    of 
Rochester,  so  as  to  cause  an  abrupt 
descent  from  a    public  alley    to   the 
street,   and    render    egress    from    the 
alley  inconvenient,  and  not  free  from 
danger : 

Held,  that  the  city  was  bound  to  remedy 
this  evil.  The  power  conferred  upon 
them  to  superintend  the  streets,  im- 
posed a  duty  to  exercise  the  power  in 
necessary  cases.  ( Requa  agt.  City  of 
Rochester,  45  2V.  F.,  129.) 

17.  If,  in  such  a  case,  the  excavation  has 
been  bridged  by  a  volunteer,  and  the 
city  allows  the  bridge  to  remain  there 
for  years,  it  makes  it  its  own  and  mttat 
keep  it  in  repair.  (Id.) 

18.  Where  the  injury  to  the  plaintiff  at 
the  bridge  was  caused  by  the  removal 
of  planks  from  it,  by    unknown  per- 
sons : 

Held,  in  his  action  against  the  city  to  re* 
cover  for  such  injuries,  that  no  actual 
notice  to  the  city  of  the  defect  was 
necessary,  when  ample  time  had 
elapsed  after  the  removal,  to  render  it 
notorious,  (Id.) 

19.  Sufficient  time,  however,  must  elapse 
in  such  cases,  to  give  constructive  no- 
tice to  the  authorities,   or  they  must 
have  actual  notice.     (Id.) 

20.  To  enter  upon  a  street-crossing  in  a 
city   where   the  moving  vehicles   are 
numerous,  and   a  collision  with   them 
likely  to  produce  serious  injury,  with- 
out   first  looking   in    both    directions 
along  the  street,  to  ascertain  whether 
they  are  approaching,  and,  if  so,  their 
rate  of  speed,  and  how  far  distant  they 
are  from  the  crossing,  is  negligence. 
(Barker  agt.  Savage,  45  N.  T.,  191.) 

21.  It  is  gross  negligence  in  the  operator 
at  a  telegraph  station  to  send  over  the 
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wires  a  message  in  the  name  of,  and 
purporting  to  come  from  a  cashier  of  a 
bank  and  to  be  dated  at  another  sta- 
tion, at  the  request  of  a  party  known 
to  the  operator  not  to  be  such  cashier, 
and  presenting  no  evidence  of  auth- 
ority to  use  his  name,  which  message, 
addressed  to  a  banking  house,  held  out 
such  party  as  entitled  to  credit  for  a 
large  amount ;  and  this  negligence  oc- 
curs so  within  the  scope  of  the  em- 
ployment of  such  operator  as  to  make 
the  telegraph  company  liable  to  the 
person  to  whom  such  telegram  was 
addressed  for  the  damages  occasioned 
by  such  negligence.  (Elwood  agt.  The 
Western  Union  Telegraph  Company, 
45  N.  Y.,  549.) 

22.  The  tracks  of  two  horse  railroad  com- 
panies crossed  each  other  at  an  acute 
angle  ;  a  car  upon  each  track  was  ap- 
proaching the  intersection  from  oppo- 
site   directions ;   and   a  collision   oc- 
curred : 

Held,  that  if  the  acts  of  the  defendants' 
servants  contributed  to  the  injury,  the 
defendant  was  liable,  although  the 
negligent  acts  of  the  persons  in  charge 
of  the  other  car  also  were  contributory. 
(Barrett  agt.  The  Third  Avenue  Mail- 
road  Company,  45  If.  Y.,  628.) 

23.  The  comparative  degrees  in  the  culpa- 
bility of  the  two  will  not  affect  the  lia- 
bility of  either.     If  both  were   negli- 
gent in  a  manner  contributing  to  the 
result,  they  are  liable  jointly  or  sever- 
ally.   (Id.) 

24.  The  carrier  of  passengers  has  no  right 
to  experiment    at  the  risk    of   those 
whom  he  carries.    His  duty  is  to  exer- 
cise the  utmost  care  and  caution,  and 
he  is  liable  for  slight  neglect.    (Id.) 

25.  It  is  the  clear  duty  of  a  person,  as  he 
comes  near  to  and  upon  a    railroad 
crossing,  to  use  all  proper  precautions 
to  avoid  injury,  and  the  least  he  can  do 
is   to  look  in  both   directions.    If  he 
does  not  do  so,   and  this  omission  con- 
tributes to  his  injury,  he  is   guilty  of 
such  negligence  as  will  bar  his  recov- 
ery, notwithstanding  the  negligence  of 
those  in  charge  of  the  train  in  omitting 
to  sound  the  whistle  or  ring  the  bell. 
( Gorton  agt.    The  Erie  Railway  Com- 
pany,  45  tf.  Y.,  660.) 

26.  Where  the  defendant's  railroad  is 
carried  across  a  public  highway  in 
such  manner  and  place  that  those  trav- 
eling the  highway  can  neither  see  nor 
distinctly  hear  approaching  trains  until 
too  late  to  avoid  collision  with  them 
the  company  is  liable  for  such  collisioi 
in  the  absence  of  negligence  of  those 


injured.  (Richardson  agt.  The  New 
York  Central  Railroad  Company.  45 
N.Y.,  846.; 

27.  Compliance  with  the  statute  as  to 
sounding  the  whistle  and  ringing  the 
bell  is  not  the  whole  duty  of  the  com- 
pany, and  will  not  excuse  them  in  such 
a  case.     (Id.} 

28.  The  owner  of  a  steamer  engaged  in 
towing  boats  on  a  lake  and  river  is  not 
responsible  for  an  injury  to  one  of  the 
boats,  while   in   tow   of  the   steamer, 
without  proof  of  actual  negligence  or 
want  of  ordinary  care  and  skill.  (Toft 
agt.  Carter,  59  Rarb.,  67.) 

29.  Where  the  navigation  was  dangerous, 
and   experienced  men   differed  as  to 
the   comparative  safety  of  plans  pro- 
prosed  for  making  up  a  tow,  in  order 
to  pass  it  safely  between  the  piers  of  a 
a  bridge  on  the  river  : 

Held,  that  the  owner  of  the  steamer  tow- 
ing it  was  not  to  be  deemed  guilty  of 
negligence,  or  want  of  ordinary  care  or 
skill,  although  the  jury  should  believe, 
upon  the  evidence,  that  the  captain 
omitted  to  adopt  the  safest  plan.  It  was 
at  most  an  error  of  judgment.  (Id.) 

30.  In  rases  of  negligence  consisting  of 
mere  omission  of  duty,  where  no  affir- 
mative fault,  misfeasance  or  affirmtive 
wrong  was  committed  by  the  defendant, 
or  is  imputed  to  him,  it  is  essential,  to 
ssutain  a  recovery,  to  establish  that  the 
defendant  owed   some  clear,    specific 
legal  duty  to  the  party  injured,  which 
was  violated.     (O'Brien  agt.  Capwell, 
59  Barb.,  497.) 

See  LANDLORD  AND  TENANT.    (Id.) 
RAILROAD  COMPANIES.   (Id.) 

31.  In  an  action  to  recover  a  sum  agreed 
to   be  paid  lor    personal    property,  it 
seems  that  the  vendee  may  not  recoup 
damages,  by  reason  of  false  representa- 
tions might  have  been  discovered  by 
the  exercise  of  reasonable  diligence. 
(Kennedy  agt.  Crandell,  3  Lansing,  1.) 

32.  Where,  in  action  against  a  railroad 
company  for  running  over  and  causing 
the  death  of  the   plaintiff's   intestate 
while  in  the  act  of  crossing  the  defend- 
ant's track  a  street  crossing,  the  de- 
fendant asked  the  court  to  charge,  that 
if  the  defendant,   after  reaching  the 
crossing,  attempted  to  cross  the  track 
without  looking  in  the  direction  of  the 
approaching  train,  she  was  guilty  of 
negligence,  and  the  plaintiff  coulu  not 
recover : 

Held,  that  the  request  was  proper,  and 
the  charge  should  have  been  made  aa 
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requested.  (Hewetl  agt.  N.  Y.  Cent.  B. 
It.  Co.,  3  Lansing,  83.  J 

33.  And  held  farther,  that  it  was  error 
to  charge  as  requested,  with  the  qual- 
ification that  if  the  deceased  acted  with 
ordinary  prudence  and  due  care,  there 
being  but  four  seconds  of  time  required 
to  cross,  the  jury  might  liud  for  the 
plaintiff.    (Jd.) 

34.  The  plaintiff  who  was  ten  years  old, 
paid  ferriage  from  New  York  to  H., 
where  she  was  safely  carried  by  the 
defendant's  ferry  boat.    She  remained 
on  board  during  the  return  trip  to  New 
York  and  back  toll.,  and  no  additional 
ferriage  was  paid  by,  or  asked  from 
her: 

Held,  that  the  plaintiff  could  recover  lor 
injuries  received  while  entering  the 
ferry  slip  at  H.  the  second  time,  and 
caused  by  the  defendant's  negligence. 
(Doran  agt.  T/te  East  River  ferry  Co., 
3  Lansing,  106.) 

35.  The  defendant  drove  his  horse  upon 
the  towing-path  of  a  canal  where  it 
was  frightened  at  a   boat  rising  in  a 
canal  lock,  and  ran  way,  coming   in 
contact  with  the  plaintiff's  team  upon 
the  highway,   and    causing   them   to 
run  away  and  injure  themselves.     In 
an  action  to  recover  damages  for  tiie 
injuries,  there  was  evidence  to  show 
that  the  defendant's  horse  was  newly 
owned  by  him,  and  young,  and  that  he 
was  driven  near  to  the  lock  in  which 
the  boat  was  rising,  with  full  knowl- 
edge by  the  defendant  of  the  danger : 

Held,  that  the  court  erred  in  refusing  the 
plaintiff's  request  to  charge  the  jury  as 
follows:  ''That  although  the  defend- 
ant was  rightfully  upon  the  towing- 
path  of  the  canal,  so  far  as  incurring  a 
penalty  of  the  state  was  concerned, 
yet  he  assumed  the  risk  in  driving 
there,  and  the  question,  whether  or 
not  it  was  negligence  in  driving  there, 
is  a  questjou  for  the  jury  upon  the 

Rroof.      (Smith,  agt.  Clark,  3  Lansing, 
*08.) 

36.  It  seems,  in  a  sheriff  's  suit  upon  de- 
fendant's indemnity  for  sale  of  goods 
under  execution,  tiie  defendants  may 
not  claim  the  negligence  of  thesheiiff, 
in  connection  with  that  of  his  attorney, 
in  conducting  a  defense  to  the  suit  in 
which  a  judgment  against  the  former 
for  selling  the  goods   was  recovered. 
(llowdl  agt.  Christy,  3  Lansing,  238.) 

37.  And  that  after  notice  given  by  the 
sheriff,  to  the  defendants,  of  the  suit 
suit  brought  against  him  to  recover  for 
the  goods  levied  on,  such  suit   became 
substantially  a  sail  against  the  defend- 


ants, and  that  any  defense  made  by 
the  sheriff  therein  was  gratuitous,  and 
could  not  render  him  liable  for  negli- 
gence ;  and  that,  in  the  absence  of 
fraud  or  collusion,  the  defendants 
were  bound  by  the  result  of  the  ac- 
tion, and  coula  not  attack  the  judgment 
collaterally.  (Id.) 

38.  Where  coals,  negligently    dropped 
from  the   defendant's  locomotive,  set 
fire  to  the  ties  under  the  track,  and 
from  thence   spread   through  the   de- 
fendant's premises  and  ran  into  the 
plaintiff's    woodland    adjoining,    and 
burned  and  damaged  the  wood  and 
soil: 

Held,  (following  the  decision  in  Field 
agt.  New  York  Central  Railroad,  32 
2f.  Y.,  339.  as  based  upon  substantially 
the  same  facts),  that  the  plaintiff  could 
recover  for  the  damages  sustained. 
( Webb  agt.  Home,  &c.,  It.  It.  Co.,  3 
Lansing,  453.) 

39.  Field  agt.  New  York  Central  Rail- 
road, and  Ryan  agt.  Same,  (35  N.  Y., 
210),  commented  upon  and  compared. 
(•BO 

30.  The  plaintiff,  in  attempting  to  enter 
the  defendant's  car,  was  thrown  from 
the  steps  thereof  and  received  injuries, 
for  which  she  brought  an  action.    It 
appeared   that   the    train    which    the 
plaintiff  expected  to  take  had  moved 
over  and   was    extended    across    the 
street  by  which  she  was  approaching 
the  railroad,  intercepting  her  route  to 
the  place  regularly   provided  by  the 
defendant  for  passengers  to  enter  the 
car.    There  was  evidence  tending  to 
show  that  when  the  plaintiff  attempted 
to  enter  the  car,  the  train  was  station- 
ary;  that   no  signal  bell  was  rung  or 
notice  given  for  starting  ;  that  the  car 
started  with  a  sudden  and  violent  jerk; 
that  passengers    were   sometimes  ac- 
customed to  take  the  cars  at  the  same 
place  when  standing  across  the  street, 
and   there  was  no  evidence  that  the 
defendant  had  ever  objected  or  taken 
sieps  to  prevent  their  doing  so  : 

Held,  that  the  question  of  contributory 
negligence  on  the  part  of  the  plaintiff 
was  properly  submitted  to  the  jury. 
(Keating  agt.  New  York  C.  R.  R.  Co., 
3  Lansing,  469.) 

31.  It  also  appeared  that  the  defendant's 
brakemau  saw  the  plaintiff  approach 
the  train,  and  without  looking  to  see 
whether  she  was  about  to  get  on  the 
cars,  gave  the  signal,  upon  which  the 
train  was  started ;  that  a  fireman,  and 
not  the  engineer,  was  in  charge  of  the 
train  ;  and  there  was  evidence  to  show 
that  the  jar  in  starting  threw  the  plain- 


618 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


tiff  under  the  car  as  she  was  rising 
upon  the  lower  step  of  the  platform 
and  holding  on  to  the  railing : 

Held,  further,  that  the  question  of  de- 
fendant's negligence  was  also  prop- 
erly submitted  to  the  jury  : 

Ste  COMMON  CARRIER.  (Id.) 
INDEMNITY.    (Id.) 


NEW  TRIAL. 
See  PRACTICE.    (i>9  Barb.) 

NEW  YORK  (CITY  OP.) 

1.  The  provision  of  the  act  of  1813  (with 
reference  to  New  York  city,  chap.  86, 
section  181),  is  clearly  intended  as  a 
protection  to    the    tenant  against  his 
agreement  to  pay  rent,  after  the  demised 
premises  or  a^  portion   of  them,  have 
been  condemned  for  a  public  purpose 
and  as  an  indemnity  to  him  for  the 
consequent  loss  or  dimunition  pi  value 
of  his  term.    But  it  does  not  incapac- 
itate him  from  making,  with  his  land- 
lord, a  contract  waving  such  protec- 
tion, if  he  finds  it  to   his  advantage  so 
to  do.     (Phyfe  agt.  Elmer.  45  N.  Y., 
102.) 

2.  Where  the  defendant' took  a  lease  from 
the  plaintiff  of  certain  stores  in  the  city 
of  New  York,  contracting  with  special 
reference  to  the  then  anticipated  taking 
of  a  part  of  the  demised  premises  for 
a  city  improvement  before  the  expira- 
tion of  the  lease,  and  covenanted  that, 
in  such  event,  they  would  pay  rent  up 
to  the  time  of  the  removal  of  such  part 
of  the  buildings  as  should   be  taken, 
and  from  that  time,  the  whole   lease 
should  be  terminated ;    and  after  the 
confirmation    of    the    commissioner's 
report,  they  occupied  the  premises  for 
nearly  a  year,  paying    rent,    and   in 
November,  1868,  obtained   an   agree- 
ment from  the  plaintiff,  indemnifying 
them  against  all  claims  of  the  city  for 
ren*.  and  they  left  the  premises  Jan- 
uary 1st,  1869,  the  premises  not  being 
actually  taken  by  the  city  till  Aprfl 
17th,  1869: 

Held,  that  the  plaintiff  could  recover  for 
the  quarter's  rent  accruing  February 
1st,  1869.  (Id.) 

3.  Where  commissioners  appointed  un- 
der the  act  of  1813,  '1  R.  L.,  413,   $ 
178,1  to  estimate  the  damages  sustained 
by  land  owners  by  reason  of  the  ex- 
tension of  a  street  in  the  city  of  New 
York,  report  that  a  portion  of  a  lot 
will  be  requited,  for  the  improvement, 


and  award  to  the  owner  a  specified 
sum,  in  consideration  of  his  relinquish- 
ing the  said  piece  of  laud,  with  the  im- 
provements thereon,  for  the  purpose 
of  such  extension,  and  of  his  removing; 
the  building  from  the  lot  ;  allowing 
the  owner  to  retain  the  materials  of 
which  ibt  building  consists,  as  part 
compensation  for  the  damage  sustained 
by  him  ,  and  such  report  is  confirmed, 
on  the  application  of  the  city  corpor- 
ation ;  trie  confirmation  of  the  report 
is  binding  and  conclusive  upon  the 
corporation,  as  well  iu  respect  to  the 
materials,  as  in  respect  to  the  other 
portions.  (Schuchardt  agt.  The  Mayor, 
d>c.,  of  New  York  City,  59  Barb.,  295.) 

4.  If  the  awarding  the  materials  to  the 
owner  of  the  lot  is  objectionable  to  the 
city    corporation,   they   should   make 
the  objection  before  the  confirmation 
of  the  report.    They  cannot  do  so  after 
it  has   been  confirmed.    And  if  they 
convert  such   materials  to  their  own 
use,  they  are  liable  to  the  owner.  (Id.} 

5.  The  act  of  the  legislature,  of  April  26, 
1870,  making  further  provision  for  the 
government  of  the  city  of  New  York, 
(Laws  af  1870,  p  881),  does  not  apply 
to  the  cases  which  had  arisen  prior  to 
the    passage    of    that    act,    although 
argued   at  special   term,  subsequentl 
to  its  passage.     (Matter  of  Remsen 


ty 
.  59 


6.  The  statute  of  1870,  (ch.,  383),  is  ap- 
plicable to  the  assessments  made  prior 
to  its  passage,  and  is  not  unconstitu- 
tional. ^Matter  oJ'Treacy,  59  Barb.  ,  525. 

7.  Where  an  application  is  made,  since 
that  stature,  to  vacate  an  assessment 
made  previous  to  its  enactment,  it  must 
be   governed  by   the  law  as  it  now 
stands  ;   and  if  it  appears   upon   the 
hearing,  that  by  reason  of  irregular- 
ities, the  expense  of  the  improvement 
has   been    unlawfully   increased,   the 
court  should  not  vacate  the  assessment, 
but  direct  that  it   be  reduced  by   the 
amount  of  the  unlawful  increase  of 
expense   included   therein,   to   be  as- 
certained and  calculated  in  the  manner 
pointed  out  in  the  statute.  (§  27.)  (Id.) 

NON-FEASANCE. 

See  TOWN  RAILROAD  COMMISSIONERS. 
(3  limiting.) 

NON-PRESENTMENT  OF   CHECK. 
See  CHECK.    (3  Lansing.) 

NON-SUIT,   MOTION    FOR. 
See  PRACTICE.  (3  Lansing.) 
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NOTAEY'S  CERTIFICATE  OF  PRO- 
TEST. 

See  EVIDENCE.    (44  2f.  T.) 

NOTARY. 

1.  In  order  to  fix  the  liability  of  the  in- 
dorser  of  a  foreign  bill  of*  exchange, 
both  the  presentation  and  protest  there- 
of must  be  by  the  same  notary     And 
both  of  these  acts  must  be  performed 
in  person.  (Commercial  Sank,  Ac.  agt. 
Vamum,  3  Lansing,  86.) 

2.  The  M.  bank  of  New  York,  intrnsted 
to  its  usual  notary,  for  the  purpose  of 
presentation  and  protest,  a  bill  of  ex- 
change drawn  on  the  P.  bank  of  the 
same  place,  by  a  firm  at  St.   Louis, 
Mo.,  and  belonging  to,  and  sent  to  M. 
bank  for  collection  by,  the  plaintiff; 
the  notary  procured  his  partner,  also  a 
notary,  to  make  the  demand,  but  made 
the  protest  himself: 

Held,  that  the  protest  was  insnfflcent, 
and  that  notice  thererof  sent  to  the  in- 
dorser  did  not  charge  him.  (Id.) 

3.  Held,  further,  that  the  notary  was 
liable  (under  2  R.  S.,  284,  $  48),  in  an 
action  by  the  plaintiff  for  the  damages 
sustained.    (Id. ) 

4.  It  seems,  that  the  plaintiff's  action 
against  the  notary  was  only  maintain- 
able under  the  statute.    (Id.) 

5.  It  seems,  that  if  the  protest  is  formally 
"noted,"an  actual  protest  is  not  neces- 
sary before  notice,  but  is  sufficient  if 
made  before  suit  brought.    (Id.) 

6.  It  seems,  that  a  certificate,  stating  that 
a  note  was  presented  at  a  time  named, 
payment  thereof  demanded  and  refused 
and  the  same  protested,  which  runs  in 
the  name  of  a  notary  who  is  a  partner 
in  the  notarial  business  of  the  notary 
who  actually  made  the   presentment, 
&c.,  and  is  entered  iu  the  firm  register 
by  the  latter's  direction,  and  signed  by 
the    notary   named  in  the  certificate, 
•while  the  other  adds  his  initials  upon 
the  margin  to  signify  that  he  presented 
the  note,  id  not  a  legal  "noting  of  the 
protest."     (Id.) 

7.  So  far  as  the  duty  of  a  notary  is  de- 
termined by  statute,  or  upon  authority, 
evidence  of  a  cubtom  among  notaries, 
contrary  to  such  duty,  is  inadmissible 
in  evidence  to  excuse  his  official   ac- 
tion.  (Id.) 

NOTICE. 
See  BILLS  OF  EXCHANGE.    (44  N.  T.) 


MORTGAGE.  (59  Barb.) 
POSSESSION.   (Id.) 

NOTICE  OF  ASSESSMENT. 

See  ASSESSMENTS  FOR  LOCAL  IMPROVB 
MENTS.    (3  Lanfing.) 

NOTICE  OF  DISHONOR. 

See  PLEADINGS.    (3  Lansing.) 
CHECK.    (Id.} 

NOTICE  OF  LIS  PENDENS. 

See  EJECTMENT.  (3  Lansing.) 
LIB  PENDENS.    (Id.) 

NOTICE  OF  PROTEST. 
See  NOTABT.    (3  Lansing.) 
NOTATION. 

See    LIMITATIONS,   STATUTE   OF.     (59 
Barb.) 

NUISANCE. 

See  ACTION.    (44  N.  T.) 


0. 

OATH  OF   ASSESSORS. 

See  TAXES  AND  ASSESSMENTS.   (§  Lan- 
sing.) 

OBLIGATION  OF  CONTRACTS. 
See  CONSTITUTIONAL  LAW.  (3  Lansing.) 

OCCUPATION,  PROOF  OF. 

See  EVIDENCE.  (3  Lansing.) 

OFFICE  AND  OFFICERS. 
See  CONSTITUTIONAL  LAW.  (59  Barb.) 

OFFICIAL  BOND. 
See  COUNTY  TREASURER.    (3  Lansing.) 

OFFICIAL  VOUCHERS. 
See  PERFORMANCE.    (44  N.  T.) 

ONUS  PROBANDI. 
1.  It  seems  that  the  burden  of  proving  a 
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cause  of  action  within  the  statute  of 
limitations  is  cast  upon  the  plaintiff, 
where  the  defendant  sets  up  the  statute 
as  a  defense:  (Porter  agt.  Kimball,  3 
Lansing,  330.) 

See  ATTORNEY  AND  CLIENT.    (Id.) 
CHECK.   (Id.) 
PLEADING.  (Id.) 

OPINION  OF  WITNESS. 

1.  No  rule  of  law  can  be   laid    down, 
defining  how  much  acquaintance  with 
property  a  witness  must  have  to  ren- 
der his  opinion  of  its  value  competent 
evidence.    He  must  have  some  know- 
ledge of  it,  sufficient  to  enable  him  to 
torm  an  estimate,  and  it  is  then  for  the 
jury  to  say,  in  view  of  his  means  of 
judging,  to  what  weight  his  estimate 
is    entitled.      (Bedell  agt.    The    Long 
Island  Railroad  Co.,  44  N.  T.,  367.) 

2.  The  opinion  of  witnesses  as    to   the 
genuineness  of   alleged  signatures  of 
the  endorser  other    than   the   one   in 
question,  is  immaterial.    It  is  incom- 
petent for  the  purpose  of  comparison, 
or  exhibition   to  the  jury,   and,  as  a 
test  of  the  knowledge  of  the  witness, 
would  involve  the  trial  of  a  collateral 
issue.    ( Bank  of  the  Commonwealth  ag<. 
Mudgett,  44  N.  T..  514.) 

ORDERS  APPEALABLE. 
Ste  APPEAL-    (44  N.  Y.) 

PARKS. 

See  ASSESSMENT    AND   TAXATION.    (45 

N-  T.) 
MUNICIPAL  CORPORATIONS.    (Id.) 

PARTIES. 

1.  When  one  desiring  to  become  a  de- 
fendant in  a  suit  between  others,  puts 
in    an   appearance    by   attorney,  and 
serves  an  answer  in  such  suit,  he  must 
first  obtain  the   plaintiff's  consent  in 
eome  way  to  litigate  the  matter  with 
him,  or  such   appearance  and  answer 
will  be  stricken  out  and  that  with  cost, 
for  his  unsuccessful  effort  to  get  into 
the  case.      (Abeel  agt.  Conhyser,  ante, 
252J 

2.  When  the  summons  and  complaint  are 
served  by  the  sheriff  on  one  not  named 
as  a  defendant,  he  does  not  thereby  be- 
come a  party  to  the  action.     (Id.) 

3.  Where  the  attorney  serving  the  ap' 
pearance   and  answer   tor  him,  after 
Doing  informed  of   the  facts  and  re 


quested  to  withdraw  them  refuses  to 
do  so,  it  is  proper  and  necessary  to 
make  a  motion  to  get  rid  of  them. 
(Id.) 

4.  It  is  not  necessary  for  a  person  not 
named  in  the  process,  and  on  whom  it 
has  been  served,  to  appear  for  the  pur- 
pose of  saving  his  rights,  for  no  valid 
judgment  can  be  rendered  against  him 
until  an  amendment  on   notice  to  him. 
(Id.) 

See  PLEADING.    (44JV:  T.) 

REAL  PARTY  IN  INTEREST.    (Id.) 
FORECLOSURE.     (45  N.  Y.) 
PARTNERSHIP.     (Id.) 
PRACTICE.    (59  Barb.) 

5.  Where  the  articles  of  association  of 
an   unincorporated    joint    stock    com- 
pany provide  that  the  board  of  direct- 
ors thereof  may  prosecute  and  recover, 
in  an  action  at  law,  any  and  every  as- 
sessment upon  the  shares  of  stock  : 

Held,  that  the  action  against  one  of  the 
associates,  to  recover  an  assessment 
upon  his  stock,  may  be  maintained  in 
the  name  of  the  president  of  the  associ- 
ation. (Bray  agt.  Farwell.  3  Lansinq, 
485.) 

6.  It  seems,  that  snch  an  agreement  be- 
tween mere  partners,  would  estop  one 
of  the  partners  from  objecting  to  a 
suit,  upon  the  agreement,  in  behalf  of 
the  partnership.  (Id.) 

See  COUNTY  COURT.    (Id.) 
PLEADING.    (Id.) 

PARTITION. 

1.  Where  five  persons,  acting  as  a  com- 
mittee to  build  sheds  for  the  conveni- 
ence of  certain   persons    (themselves 
included)  in  the  habit  of  attending  a 
church,  have  received  a  conveyance  of 
the  premises  on  which  it  is  proposed  to 
build,  and  subsequently  entered  into  a 
written  agreement  with    others,    by 
which   they  are  empowered,  as  such 
committee,  to  make   the  erections  at 
the  joint  expense  of  all  the  subscribers, 
each  subscriber  to  pay  an  equal  share 
of  the    expense  of  the  improvement 
''upon  completion  thereof  and  the  de- 
livery of  a  proper  title  for  each  respec- 
tive share  thereof,"  the  title  is  so  far 
impressed   with  a  trust  in  favor  of  the 
subscribers  that  partition  between  the 
grantees,  the   result  of  which  would 
be  to  defeat  the  entire  scheme,  will  not 
be  allowed.    (Baldwin  agt.  Humphrey, 
44  N.  T.,  609.) 

2.  Under  these  circumstances,  the  gran- 
tees are  no  longer  tenants  in  common. 
in  snch  a  sense  that  either  can  compe[ 
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a  partition.  They  are  all  under  a  valid 
contract  to  convey,  and,  as  the  other 
parties  are  not  in  default,  have  be- 
come trustees  of  the  legal  title.  A 
judgment  of  partition  not  only  permits 
the  plaintiff,  but  compels  the  defen- 
dants to  commit  a  breach  oi  trust,  and 
should  not  be  upheld.  (Id.) 

'A.  Where,  further,  the  grantees  have 
substantially  completed  the  improve- 
ments, and,  at  a  meeting  which  the 
Elaintiff  was  requested  to  attend,  al- 
Jtted  nearly  all  of  the  sheds  to  sub- 
scribers, who  have  taken  possession, 
and  the  plaintiff  has  then,  a  day  or  two 
before  suit,  proposed  "to  withdraw 
from  the  committee  and  have  nothing 
more  to  do  with  it  if  the  defendants 
would  pay  him  what  he  had  expended 
on  the  premises,"  at  the  same  time 
presenting  an  account  of  his  expendi- 
tures, the  amount  of  which  is  paid  to 
him  and  received  without  objection, 
the  day  after  suit  commenced,  and  is 
retained  by  him : 

Held,  that  the  plaintiff  becomes  a  naked 
trustee,  without  any  interest  in  the 
premises,  unless  as  one  of  the  subscrib- 
ers to  the  agreement,  and  will  not  be 
permitted  to  main  tain  partition.  (Id.) 


PARTNERS  AND  PARTNERSHIPS. 

1.  Where  one  partner  procures,  by  false 
and  fraudulent  representations,  an  in- 
dorsement, without  :the  knowledge   of 
the  other  partner,  but  such  representa- 
tions were  professedly  made  on  behalf 
of  the  firm,  and  the  indorsement  which 
was  procured    by   their    means,  was 
made  on  the  obligation  of  the  firm,  and 
the  firm  had  the    benefit  of  it  in  its 
business,  both  partners  may  be  arrested 
for  the  fraud.     (Sherman  agt.  Smith, 
ante,  198.) 

2.  A  surviving  partner  is  not  the  assignee 
in  law  of  his  deceased  partuer,  or  of 
the    firm    effects,    and    prior    to  the 
amendment  of  18G6  (by  which  the  re- 
striction  was  extended    to  surviving 
partners),  section  399  of  the   Code  of 
Procedure  did   not    <vpply  to    actions 
against     such    survivors.       (Tremper 
agt.  Conklin,  44  N.  Y.,  58.) 

3.  In  an  action  against  a  surviving  part- 
ner, to  recover  an  alleged  indebtedness 
of  the  firm,  the  plaintiff  testified  that  a 
deceased  partner  told  him,  "  he  wanted 
to  borrow  some  money  to  use  for  the 
firm  ;  he  said  I  could  have  a  firm  note 
for  it.  or  I  could  have  a  couple  of  ice 
wagons "  (individual   property  of  the 
deceased  partner).  "  He  said  he  wanted 
$300  ;  I  let  him  have  $300  "  : 


Held,  sufficient  to  sustain  the  finding  o 
fact,  that  the  loan  was  to  the  film. 
(Id.) 

4.  Where  a  firm,  whose  business  requires 
capital,  has   had   continuous   dealings 
with   a  bank,    including  discounts  of 
paper  for  the  firm,  upon  their  indorse- 
ments, actual  notice  of  the  dissolution 
must  be  brought  home  to  the  bank  to 
limit  the  liability  of  the  partners  upon 
paper  subsequently  discounted  by  it  on 
the  credit  ot  the  firm  name.     Publica- 
tion of  notice   in  a  newspaper  is  not 
sufficient.     (Bank  of  the  Commonwealth 
agt.  Mudgett,  44  If.  Y.,  514.) 

5.  The  fact  that  a  note,  drawn  to  his  own 
order,  is  brought  to  the  bank  by  one 
partner,  and  there  indorsed  in  the  firm 
name,  before  discount,  does  not  estab- 
lish that  the  discount  was  not  made 
upon  the  credit  of  the  firm,  nor  throw 
upon  Ihe  bank  the  burden  of  showing 
assent    or    ratification    by    the  other 
partners.    (Id. ) 

6.  A  conveyance  by  one  partner,  having 
legal  title  to  an   undivided  half  of  real 
estate,  the  whole  of  which,  in  equity, 
is  partnership  property,  to   a  creditor 
of  the  firm  in  payment  of  a  partnership 
debt,  vests  good  title  to  such  undivided 
half  in  his  grantee ;  notwithstanding, 
it  is  executed  without  the   knowledge 
or  consent  of  the  other  partner,   the 
firm  is  insolvent  and  its  effect  is  to  give 
a    preference  to  the    grantee.     ( Van 
Brunt  agt.  Applegate,  44  N.  F".,544.) 

7.  Accordingly,  upon  the  following  facts : 
For  the  purpose  of  forming  a  partner- 
ship, A  conveyed  to  B  an  undivided 
half  of  certain   real   estate,  B  paying 
to  him  its  value.     The  firm  went  into 
possession  and  occupied  the  premises 
for  partnership  purposes,  making  im- 
provements thereon,  and  entering  the 
rents  received  from  a  portion  in   the 
firm   accounts.      It  became  insolvent, 
and  B,  withont  A's  consent  or  know- 
ledge, made  a  conveyance  of  an   un- 
divided half,  of  the  premises  to  C,  a 
creditor  of  the  firm,  which   was    re- 
ceived by  C  in  payment,  pro  tanto,  of 
his  claim.  The  plaintiff  was  appointed 
receiver  of  the  concern,  and  brought 
this  action  to  have  the  conveyance  to 
C  set  aside  as  fraudulent  and  void,  or 
to  have  it  adjudged  that  the  interest  of 
C  was  only  in  the  surplus  which  might 
remain  after  payment  of  the  partner- 
ship debts  : 

Held,  that  the  conveyance  vested  good 
title  to  an  undivided  one-half  of  the 
real  estate  in  C.  (Id.) 

8.  As  each  member  of  a  firm,  by  virtue 
of  the  partnership  relation,  has  author- 
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ity  to  bind  his  firm  by  all  acts  and  rep- 
resentations apparently  within  the 
scope  of  its  business,  and  to  employ  an 
agent  with  the  same  authority,  the 
delivery  by  one  patrner  of  a  blank 
draft,  signed  with  the  name  of  bis  firm 
as  drawer,  implies  authority  in  the 
holder  to  fill  it  up  and  negotiate  it, 
which  third  persons  have  a  right  to 
rely  upon.  (Chemung  Canal  Hank 
agt.  Bradner,  44  N.Y'.,  680.) 

9.  If  the  holder  procures  a  bank  to  dis- 
count such  a  draft,  the  fact  that  it  is 
filled  up  in  the  presence  of  the  finan- 
cial oflicer  of  the  bank  by  the  holder, 
who  inserts  his  own  name  as   payee, 
and  that  of  a  firm  of  which  he  is  a 
member  as  drawee,   and    indorses  it 
himself,  before  it  is   discounted,  does 
not  show  notice  to  the  bank  that  it  is 
accommodation  paper,  nor  call  for  in- 
quiry, on  the  part  of  the  bank,  as  to 
the  authority  of  one   partner   to  bind 
the  firm  named  as  drawer.     The  bank 
has  a  right  to  infer,  from  the  fact  of 
possession  by   the  holder,  that  he  is 
authorized,  as  agent  of  the  drawer,  to 
negotiate  the  draft  for  the  benefit  of 
the  drawer.     (Id.) 

10.  Accordingly,  upon  the  following  facts 
C.  delivered  to  L.  a  printed  form  of 
draft,  blank  as  to  amount,  date,  payee 
and  drawee,  signed  with  the  name  of 
C'.B    firm    as    drawer,    without    the 
knowledge  or  consent  of  his  partner 
and  for  the  accommodation  of  a  firm 
of  which   L.  was   a  member.    L.,  in 
the  presence  of  the  plaintiff's  financial 
oflicer,  filled  in  the  blanks  with  sum 
and  date,  inserted  his  own  name  as 
payee  and  the  name  of  his  firm  as 
drawee,  indorsed  it,  and  the  plaintiff 
thereupon  discounted  it.    It  was  after- 
ward accepted  by  L.'s  firm,  which  had 
the  benefit  of  its  avails.     The  plaintiff 
knew  that  L.  was  a  member  of  the 
firm  named    as  drawee,   but  did  not 
know    that    it    was    accommodation 
paper,  or  signed  without  the  consent 
of  G.'f.  partner.     C.'s  firm  had,  in  fact, 
been  dissolved  a  short  time  previously, 
but  no  notice  of  the  dissolution  had 
come  to  the  plaintiff : 

Held,  that  the  plaintiff  was  a  bona  fide 
bolder  of  the  draft  as  against  the 
partner  of  C.,  and  the  latter  was  liable 
thereon.  (Id.) 

10.  A  copartnership  was  dissolved  and  a 
new  firm  under  the  same  name  formed, 
with  the  same  members,  except  one, 
whose  place  was  supplied  by  the  de- 
fendant, P.  The  new  firm  did  not 
assume  the  debts  of  the  old  firm.  B, 
one  of  the  original  partners,  induced 
the  plaintiff  to  furnish  him  with  money, 


to  buy  up  the  debts  of  the  old  firm, 
representing  to  the  plaintiff,  that  they 
could  be  purchased  at  a  large  discount. 
Instead  of  buying  up  the  old  debts,  B, 
upon  receiving  the  money  from  the 
plaintiff,  delivered  to  him  as  such, 
ante  dated  notes,  drawn  and  indorsed 
by  him  in  the  firm  name,  and  deposit- 
ing the  plaintiff's  money  to  the  credit 
of  the  new  firm  in  the  bank,  checked 
it  out  in  the  firm  name,  and  applied 
the  greater  part  of  it  to  the  payment  of 
the  debts  of  the  old  firm,  all  the  other 
defendants  being  ignorant  of  the  whole 
transaction.  In  an  action  on  these 
notes,  brought  by  the  plaintiff, — Held, 
that  the  new  firm  were  not  liable  for 
them,  and  that  he  could  not  rcover. 
(Dounce  agt.  Parsons,  45  N.  T.,  180.) 

11.  Where  stockholders  in  a  manufac- 
turing corporation,  upon   the  expira- 
tion of  its  charter,  agree  to   continue 
the  business,  and  appoint  one  of  their 
own  members  as  agent  with  managing 
powers,  and  further  agree  to  furnish 
money  to  carry  on  the  business  in  pro- 
portion to  the  amount  of  stock  held  by 
each   in  the    old    corporation, — Held, 
that  they  all  became  liable  as  partners 
as  to  third  persons,  and  for  debts  con- 
tracted by  such  agent  in   carrying  on 
the  business,  on  the  ground  tnat  he  had 
the  power  as    partner    to    bind    the 
others.      And  when  commercial  p«per 
was  made  by  such  agent,  signing  the 
name  of  tke  old  corporation  by  himself 
as  agen-t, — Held,   that  such   paper  is 
enforceable  against  all  the  members  of 
the  association  to  its  full  amount,  it  ap- 
pearing that  it  was  understood  that 
the  business   was  to  be  carried  on  in 
the   name   used   in  signing  the  note. 
( The  National  Bank  of  Wdterford  agt. 
Landon,  45  N.  Y.,  410.) 

12.  It  seems  that  the  fact  that  the  plain- 
tiff, when  he  took  the  note,  supposed  it 
was  a  note  of  the  corporation,  and  was 
ignorant    of  its   dissolution,    did   not 
affect  the  question  of  liability.     (Id.) 

13.  Where    money    is    advanced  by  a 
partner  under  no  legal  obligation  to 
do  so,   although    to   be    nsed  in   the 
partnership  business,  he  has  a  right  to 
impose  conditions,  and   prescribe   the 
security  for  the  advance,  and  the  con- 
tract then  made  cannot  l«  varied  by 
any  cotemporaneous  or  prior  verbal 
agreement,  or  affected  by  the  business 
relations  of  the  parties.     (Crater  agt. 
Bininger  45  N.  Y.,  545.) 

14.  There  is  no  rule  forbidding  one  part- 
ner to  sue  another  at  law  in  respect 
of  a  debt  arising  out  of  a  partnership 
transaction,  if  the  obligation  or  con- 
tract, though  relating  to  the  partner- 
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ship  business,  id  separate  and  distinct 
from  all  other  matters  in  question 
between  the  partners,  and  can  be  de- 
termined without  going  into  the  part- 
nership accounts.  (Jd.) 

15.  The  plaintiff  being  interested  in  a 
joint  stock  company  (unincorporated), 
and  the  company  needing  money  to 

Eay  debts  accrued  in  the  partnership 
Harness,  the  defendant  and  S.,  being 
also  interested  and  principal  managers 
of  the  company,  applied  to  the  plaintiff 
to  raise  money  for  that  purpose  at  the 
bank  upon  the  note  of  the  defendant, 

£ayable  to  and  endorsed  by  S.  This 
e  did,  and  the  note  being  unpaid  at 
maturity,  he  paid  and  took  a  transfer 
thereof. — JTeld,  that  he  could  recover 
the  amount  thereof  against  the  defend- 
ant, and  that  parol  evidence  to  show 
that,  at  the  time  the  note  was  made, 
the  plaintiff  agreed  to  pay  one  third  of 
it,  was  inadmissible  to  vary  the  con- 
tract. (Id.) 

16.  In  an  action  upon  a  chose  in  action 
or  demand  belonging  to  a  partnership, 
the  surviving  partner  is  the  real  party 
in  interest,  although,  under  an  arrange- 
ment between  the  partners,  the  repre- 
sentatives of  a  deceased  partner  are 
entitled  to  the  proceeds  thereof.    The 
test  is,  was  it  partnership  property  at 
the  death  of  the  deceased  partner  1    If 
so,  the  debtor  cannot  insist  that  such 
representatives      be      made     parties. 
(Darby  agt.  Ericsson,  (45  N.  Y.,  786.) 

17.  The  right  of  assignment  is  incident 
to  the  legal  title,  and  the  debtor  may 
not  question  the  consideration  there- 
for.    (Id.) 

18.  Declarations    or    admissions  of  the 
surviving  partner,  relating  to  his  con- 
struction of  the   partnership  arrange- 
ment, to  the  effect  that  he  claimed  no 
pecuniary  interest   in  a  judgment  re- 
covered by  his  firm,  and  that  the  rep- 
resentatives   of    a    deceased    partner 
were  entitled  to  it,  do  not  show  want 
of  title  in  such  survivor.     (Id.) 

19.  When  there  is  evidence  tending  to 
show  the  place  of  residence  and  death 
of  one  partner,  proof  of  the  death  at 
the  same  place  of  a  person  bearing  the 
same  name,  establishes,  prima  facie, 
the  title  of  the  other  partner  as  sur- 
vivor.    (Id.) 

20.  An  agreement  for  sharing  in  the  pro- 
fits of  a  businese  is  sufficient  to  consti- 
tute a  partnership,  as  to  third  persons. 
It  is  not  necessary  that  the  agreement 
be  to  share  in  the  losses  also.     Man- 
hattan Brass  and  Manufacturing  Com- 
pany&gt.  Hears.    (45  ./V".  Y.,  797.) 


See  STATUTE  OF  FRAUDS,  1,  2. 

21.  An  incoming  partner,  who  becomes 
A  member  of  the  fiim  after  a  contract 
has  been  made  by  it  with  an  individual, 
for  work  and  labor  to  be  done  by  him 
as    superintendent,   and    performance 
has  been  commenced  under  it,  is  liable 
to    the   employee   for  the  work    and 
labor  performed  by  the  latter  after  such 
new  partner  becomes  a  member  of  the 
firm,  and   is  elected  and  takes  upon 
himself  the  duties  of  its  chief  managing 
and    executive    officer.      (Fuller  agt. 
JRowe,  59  Barb.,  344.J 

22.  If  the  company  is    dissolved,    and 
abandons  its  work,  before  the   period 
for  which  the  employee  was  hired  ex- 

Eires,  this  gives  the  latter  the  right  to 
ring  his  action  for  work  and  labor, 
the  same  as  though  no  special  contract 
had  ever  been  made-  (Id) 

23  But  be  cannot  be  made  liable  for  that 
portion  of  the  indebtedness  which  ac- 
crued before  he  came  into  the  firm, 
except  by  his  own  act  or  agreement 
founded  upon  a  sufficient  consideration. 
(Id.) 

24.  Merely  becoming  a  member  of  the 
firm  is   not  sufficient,   and   raises   no 
legal   presumption  against  him.    His 
promise  or  agreement,  to  pay  previous 
debts  of  the  firm,  cannot  be  inferred 
from  that  circumstance  alone.     (Id.) 

25.  The    question,    in    such    a    case,  is 
whether  the  incoming  partner  has  as- 
sumed the  old  indebtedness.    And  this 
is  a  question  of  fact,  or  mixed  question 
of   fact  and   of  law,  but  not  of  law 
merely.  If  the  referee  fails  to  find  that 
fact,  no  recovery  can  be  had.  (Id.) 

See  AGREEMENT.  (Id.) 

LIMITATIONS,  STATUTE  OF.    (Id.) 
COUNTER-CLAIM.    (3  Lansing.) 
JOINT  LIABILITY.   (Id.) 
PARTIES  TO  ACTION.  (Id.) 

PART  PERFORMANCE. 

See  CONTRACT  FOR  SALE  OF  LAND.    (3 
Lansing.) 

PAYMENT. 

See  PERFORMANCE.    (44  JV.  Y. ) 

1.  The  plaintiff,  on  the  28th  of  October, 
while  receiving  from  the  defendant  at 
B.,  iu  this  State,  drafts  in  payment  for 
cattle  sold  to  him,  stated  that  he  lived 
at  G.,  in  Indiana,  that  he  wanted  to  go 
thither  on  the  next  train,  and  that  he 
had  just  about  time  to  get  to  it ;  and 
the  defendant  thereupon  requested  the 
teller  of  the  drawer  of  the  drafts  "  to 
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fix  him  (the  plaintiff)  oat,  as  he  wanted 
to  go  by  the  train  ;"  and  the  plaintiff 
took  the  drafts  with  him  to  G.,  whence 
they  were  forwarded  to  New  York, 
were  not  presented  until  the  4th  of 
November,  and  payment  was  then  re- 
fused, the  drawees  having  in  the  mean- 
time failed. — Held,  the  defendant  was 
discharged  and  it  was  error  to  submit 
to  the  jury  the  question,  whether,  by 
this  conversation,  the  defendant  had 
consented  to  the  draft  being  taken  to 
G,  and  thereby  excused  the  plaintiff's 
laches.  (Darnall  agt.  Morekouse.  45 
N.  T.,  64.) 

2.  Where    the  defendant  testified    that, 
after  cattle  had  been  sold  and  delivered 
to  him  by  the  plaintiff,  he  went  with 
the  plaintiff  to  a  banker  and  there  paid 
the  purchase-price  to  the  bank  teller, 
by  whom  the  plaintiff  being  asked  how 
he  would  have  it,   replied,  "  in   two 
drafts,"  specifying  the  amounts,  which 
were  made  out  and  delivered  to  him 
alter  being  endorsed  at  his  request  by 
the  defendant ;  and  the  plaintiff'  did  not 
testify  that  anything  was  said  between 
him  and  the  defendant  as  to  drafts,  but 
that  after  entering  the  bank,  the  de- 
fendant spoke  to  the  teller,  who  imme- 
diately commenced  to  till  up  a  draft, 
and  he,  the  plaintiff,  told  him  to  make 
two    drafts,  specifying  amounts ;  the 
question  as  to  whether  or  not  the  plain- 
tiff elected  to  receive  the  drafts  in  pay- 
ment for  the  cattle  should  have  been 
left  to  the  jury.     GROVER  J.     (Id.) 

3.  Mere  lapse  of  time,  less  than  twenty 
years  from  the  rendition  of  a  judgment, 
does  not  raise  a  presumption  of  pay- 
ment. (Dabney  agt.  Ericsson,  45  N.Y., 
786.) 

4.  Evidence  of  the  pecuniary  ability  of 
the  defendant,   for  many   years  after 
the  recovery  of    a  judgment  against 
him,  does  not  tend  to  show  payment 
and  is  immaterial.  (Id.) 

ASSESSMENTS  AND  ASSESSORS.    (59 

Barb.) 

LIMITATION,  STATUTE  OF.  (Id.) 
CHECK.    (3  Lansing.) 

PENALTIES. 

See  ACTION.     (45  N  Y.) 
EXCISE.    (Id.) 

PENDENCY  OP  ANOTHER  AC- 
TION. 

See  DEFENSES.    (44  jff.  Y.) 

PERFORMANCE. 
I.  Where  a  building  contract  provides 


that  the  last  installment  shall  be  paid 
by  the  defendant,  "  when  all  the  Work 
is  completely  finished  and  certified  to- 
that  effect  by  the  architects,"  under 
whose  direction  the  work  was  to  be 
done,  production  of  the  certificate  of 
the  architects  is  conclusive  upon  the 
defendant,  unless  obtained  through 
fraud  or  mistake.  (  Wyckoff  agt.  Mey- 
ers, 44  N.  Y.,  143.) 

2.  If  the  contract   prescribes  no  specific 
form,  a  certificate  that   ''  the  last  pay- 
ment is  due  as  per  contract,"  is  suffic- 
ient.    (Id.) 

3.  One  who,  upon  a  purchase  of  goods, 
agrees  to  deliver  to  the  vendor  vouch- 
ers of  a   public    officer  to  the  amount 
thereof,    and,    in  pursuance    of   such 
agreement,  delivers  the  vouchers,  baa- 
fully  performed  his  part  of  the  contract 
and  discharged  himself  from   liability 
thereou.     (  Wise  agt.  Ckase,  44  N.    Y., 
337.) 

4.  The  fact  that  these  vouchers  are  not 
paid  by  the  government,  to  their  nom- 
inal amount,   creates  no  cause  of  ac- 
tion against  the  purchaser.     He  is  in. 
no  way  a  guarantor  that  the  purchase- 
price    will    be    realized    upon    them. 
(Id) 

5.  The  vendor  having  given  a  receipt  for 
the  vouchers  as  "  in  payment,"  the  rule 
that  a  debtor  cannot  discharge  his  lia- 
bility by  his  own  checks,  notes  or  other 
paper  devices,    unless  good  for  what 
they   profess    to    be,   no  matter  how 
strong  a  receipt  he  may  have  persuaded 
his  creditor  to  give,  has  no  application. 
The  liability  of  the  purchaser  was  never 
for  payment,   but  simply  for  the  de- 
livery of  the  vouchers.    Having  done 
this,  the  risk   of  payment  is  entirely 
with  the  vendor.     (Id.) 

6.  Accordingly,   where  the   defendants? 
having  a  contract  for   furnishing  cer- 
tain miltiary  goods  to  the  Sate  of  Kan- 
sas, purchased   a  portion  thereof  from 
the  plaintiffs,  and  thereupon  signed  a 
memorandum,  specifying  the  varieties 
and   prices,  by  which    they  agreed  to 
deliver  to  the    plaintiffs    "  Governor 
Robinson's  vouchers,  by  his  quarter- 
master *  *  *  for  the  amount  of  said 
goods,"   which  vouchers   were    after- 
wards delivered,  and  a  receipt  for  the 
same,  "  in  payment  of  bill,"  given  by 
the  plaintiffs,  but  upon  which  less  than 
seventy-five   per    cent,  of  the  whole 
bill  was  ever  paid,  in  an  action  to  re- 
cover the  balance : 

Htld,  that  the  defendants  had  fulfilled 
their  contract  and  were  not  liable. 
(Id.) 
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7.  The  extension  of  the  time  for  the  per- 
formance of  a  contract,  is  not  perform- 
ance.   And  where  an  action  is  brought 
to  recover  the  contract  price,  the  plain- 
tiff must  show    performance  by  him 
of  the  modified  contract,  or  that  per- 
formance was  excused,  in   the   same 
manner    as  if    the    action  had   been 
brought  solely  upon  the  original  agree- 
ment.     ( Wallman  agt.  The  Society  of 
Concord,  45  N.  Y.,  485.) 

8.  A  contract  was  entered  into  for  the 
building  of  an  organ,  to  be   paid  for 
when   completed.       The   vendee    ad- 
vanced money  to  the  vendor,  to  secure 
the  payment  of  which  a  mortgage  was 
given   on  the   unfinished  instrument, 
payable  on  demand.     Default  having 
been  made,  the  organ  was  sold  by  the 
vendee    under  the    mortgage. — Held, 
that  by  enforcing  the  contract  upon 
which  the  money  had  heeu  advanced, 
the  vendee  did  not  prevent  perform- 
ance by  the  vendor,  so  as  to  authorize 
a  recovery  of  the  price  by  the  latter. 
(Id.) 

9.  A  charter  party  provided  that  a  full 
cargo  under  deck  should  be  provided 
at  a  fixed  rate  per  ton.     It  further  pro- 
vided that  the  cargo  should  be  deli- 
vered and  received  on  board,  as  cus- 
tomary, at  the  place  of  delivery  ;  and 
if  any  lighterage  was  necessary,  it  was 
to  be  paid  by  the  charterer. — Held,  in 
an  action  by  the  owner  against  the 
charterer  to  recover  full  freight ;  that 
the  contract   to  provide  a  full  cargo 
was  not  performed,  by  the  charterer 
furnishing  coal  at  a  wharf,  where  by 
reason  of  insufficiency  of  water,  the 
vessel  could  not  take  on  a  full  cargo. 
but  where  it  was  practicable  to  com- 
plete the  cargo  by  lighters,  and  that 
the  fact  that  the  "  customary''  way  of 
loading  at  that  place  was  at  the  wharf, 
did  not  relieve  the  charterer  from  his 
obligation  to  provide  lighterage     (Nel- 
son&gt.  Odiorne,  45^.  T.,  489.) 

See  COMMON  CARRIERS.     (45  N.  T.) 

PERJURY. 

See  CRIMINAL  LAW.    (59  Barb.) 


PERPETUITY. 

See  WILL.   (3  Lansing 

PEWS. 

"L  A  contract  for  building  a  church 
edifice,  at  not  less  than  a  specified  cost, 
provided  for  by  paying  the  builders  by 


assignment  of  the  subscription  list  to 
them,  with  power  to  collect  and  dis- 
charge the  amounts  subscribed,  and 
also  by  permitting  them  to  sell  the 
slips  at  auction,  with  the  right  to  re 
tain  such  as  should  be  unsold,  to  be 
sold  or  locked  up  at  their  election : 

Held,  that  the  builders  had  merely  a 
power  to  dispose  of  the  slips  retained, 
and  no  title  in  or  to  the  edifice  or 
premises.  ( White  a=t.  The  Trustees, 
<&c.,  of  the  First  Society  M.  E.  Churchy 
3  Lansing,  477.) 

2.  And  the  church  having,  against  the 
objection  of  the  builders,  removed  and 
destroyed  the  pews  HO  retained  : 

Held,  further  that  the  cause  of  action  on 
account  thereof,  arose  at  the  time  of 
the  removal.  &.c.,  and  was  barred  by 
the  statute  (Code,  $  97),  after  the  ex- 
piration of  ten  years  from  that  time. 
(Id.) 

3.  It  seems  that  if  the  church  trustees, 
being  called  upon  to  do  so  in  the  rea- 
sonable exercise  of  their  duty  to  the 
corporation  and  congregation,  on  ac- 
count of  dilapidation  and  necessity  for 
repair,  took  out  the  floors  and   slips, 
and  other  fixtures,  and  reconstructed 
the  inside  of  the  edifice,  the   plaintiff 
(who  was  the  assignee  of  the  original 
contractors),  thereupon  lost  his  title  to. 
the  pews,  and  had  no  remedy  against 
the  church  with  regard  to  other   pews 
pnt  in  to  replace  the  old.    (Id.) 

PILOTS. 

See  ACTION.     (45  N.  Y.) 

CONSTITUTIONAL  LAW.    (Id.') 

PLACE  OF  TRIAL. 

See  PRACTICE.     (45  JV.  Y.) 

1.  The  place  of  the  trial  of  an  action  may 
be  changed  for  convenience  of  wit- 
nesses, upon  the  plaintiff's  motion. 
(Pease  agt.  Smith,  3  Lansing,  4:28. 

PLANK-ROADS  AND  TURNPIKES. 

1.  A  common-law  certiorari  lies  to  review 
the  determination  of  a  county  judge, 
upon  a  question  of  the  assessment  un- 
der section  5,  laws  of  1855,  chapter 
546,  of  the   property  of  a  plank-road 
company,  although  by  that  section  his 
determination  is  made"  final.   (The  Peo- 
ple agt.  Freeman,  3  Lansing,  148.) 

2.  The  statute  (section  5,  id),  exempts 
property   belonging  to   any   plank  01 
turnpike  road   company   from   assess- 
ment and  taxation  "until  the  surplus 
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annual  receipts  of  tolls  on  their  res- 
pective roads  over  necessary  repairs, 
and  a  suitable  reserve  fund  for  repairs 
and  relaying  of  plsnk,  shall  exceed 
seven  per  cent,  per  annum  on  the  first 
cost  of  such  road :" 

Held,  that  the  exemption  extends  only  to 
the  property  and  cost  of  such  road  as 
the  corporation  has  and  operates  at  the 
time  of  the  assessment.  (Id.) 

3.  Accordingly  where  the  relator  con- 
structed and  operated  a  plank-road, 
but  afterward  abandoned  a  portion  of 
it  under  the  statute  flaws  1854,  167,  § 
1),  it  was  held  that  the  first  cost  of  the 
portion  of  the  road  retained  and  not  of 
the  whole  original  road,  was  to  be 
estimated  in  determining  whether  the 
propertv  of  the  company  was  accesss- 
ible.  (Id.) 

PLEADING. 

1.  A    complaint    which   alleges  a   joint 
agreement  by  the  defendants  to  deliver 
up  specified  securities,  demanded  there- 
for, and  that  the  defendants  wrongfully 
refused    to    deliver    them,   and   have 
wrongfully  disposed  of  and  converted 
them  to  their  own   use,  to  the  great 
damage  of  the  plaintiff,   and   praying 
judgment  for  the  value  of  the   securi- 
ties, with  interest,  as  the  damages  sus- 
tained by  the  plaintiff  by  means  of  the 
premises,  states  a  cause  of  action  on 
contract  and  not  ex  delicto^     (Austin 
agt.  Bawdon,  44  2f.  Y.,  63.) 

2.  The  allegation  of  a  wrongful  refusal 
by  the  defendants  to  deliver  the  securi- 
ties and   a   wrongful   disposition  and 
conversion  thereof,  by  them,  to   their 
own  use,  must  be  construed  as  an  aver- 
ment of  a   breach  of  the   agreement, 
and  not  as  the  gist  of  the  action.    (Id.) 

3.  The    cause  of   action   given    to    the 
sheriff,  by  section  203  of  the  Code,  is 
not  upon  the  undertaking,  but  for  the 
damages  sustained  by  him  as  bail,  by 
reason  of  the  sureties  omitting  to  jus- 
tify.    (Clapp    agt.   Schutt,  44  N.    Y., 
104.) 

4.  In    an    action    against    the  sureties, 
brought  by  the  plaintiff  as  assignee  of 
the  sheriff,  the  complaint  must  at  least 
allege  the   damage  sustained   by   the 
sheriff  as  bail,  and  that  those  damages 
have  been  assigned.     (Id.) 

5.  The  complaint  alleged  the  arrest  of 
A  in  an  action  brought  by  the  plaintiffs  ; 
execution  of  an  undertaking  by  A  with 
the  defendants  as  sureties  ;  notice  that 
the  plaintiffs  did  not  accept  the  bail; 
failure  of  the  sureties  to  justify  ;  judg- 


ment against  A  ;  return  of  execution 
against  property  unsatisfied ;  and  of 
execution  against  the  person  not 
found ,  and  an  assignment  of  the  un- 
dertaking by  the  sheriff  to  the  plain- 
tiffs : 

Held,  on  demurrer,  that  the  complaint 
did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  (Id.) 

6.  The  admissions  of  a  party  to  a  civil 
action  are  always  competent  evidence 
against  him,  and  it  matters  not  when, 
where  or    to  whom  they  are    made. 
This  rule  applies  to  a  pleading  of  such 
party,  though   in  another  action  and 
with  other  parties,  if  it  be  shown  that 
the  "  admissions  were  inserted  iu  such 
pleading    with    his    knowledge    and 
sanction   or   bv  his  direction."     (Cook 
agt.  Barr,  44  fr.  Y.,  156.) 

7.  Under  a  complaint  alleging  the  facts 
upon  which  relief  is  claimed,  and  that, 
by  mistake  of  the  plaintiff,  a  deed  does 
not  contain  a  reservation   in  favor  of 
the  plaintiff,  to  which,  under  the  prior 
contract  between  the  parties,  he  was 
entitled,  and  that  defendant  well  knew 
all  of  the  facts,  but  not  charging  fraud 
in  words,  relief  may  be  given  on  the 
ground  of  fraud  on  the  part  of  the  de- 
fendant.    (  Welles  agt.  Tates,  44  2f.  Y., 
525.; 

8.  In  an   action  for  the  foreclosure  of  a 
mortgage    upon    all    real    estate,    an 
answer    alleging   that  the  defendant, 
having   entered  into  a  contract  with 
the  plaintiff  lor  purchase  of  the  prem- 
ises, made  an  usurious  agreement  with 
D,  by  which,  in  consideration  of  usur- 
ious loans,  he  transferred  his  interest 
in  the  contract  and  directed  the  plaintiff 
to  convey  to  D,  who,  with   the  defen- 
dant's consent,  executed  the  mortgage 
in  question   as  secmity  for  purchase- 
money,  and  that  the  plaintiff  had  notice 
of  such  usurious  agreement  before  he 
took  the  mortgage,  but  without  alleg- 
ing that  the  plaintiff  was   a  party  to 
or  in  any  way  benefited  by  the  ageee- 
ment  with  D,  states  no  defense.    The 
usury,  as  between  the  defendant  and 
D.,  cannot  be  set  up  to  defeat  or  delay 
the  plaintiff's  rights  under  the  mort- 
gage, which  he  received  with  the  de- 
fendant's consent,  and  to  secure  moneys 
justlv  due.     (Kay  agt.    Whittaker.  44 
N.  Y.,  565.) 

9.  Where  the  complaint  alleges  that  the 
bond  provides  for  the  whole  amount 
secured  becoming  due  at  the  option  of 
the   mortgagee,   upon  default  in  pay- 
ment of  interest,  and  that  the  mortgage 
contains  the  same  condition,  an  answer 
denying  that  the  "  bond  and  mortgage  " 
contained  such    a  condition    '•  as   by 
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reference  to  the  record  of  said  mort- 
gage will  more  fully  appear,"  is  not  a 
denial  that  such  is  the  condition  of  the 
bond.  And,  as  the  reference  to  the 
bond  in  the  recorded  mortgage,  for 
particular  evidence  of  the  terms  of 
payment,  gives  notice  that  the  bond 
must  be  consulted  to  ascertain  them, 
such  denial  does  not  put  in  issue 
the  plaintiff's  allegation  that  the  whole 
amount  secured  has  become  due.  (Id.) 

10.  Where  the  complaint  alleges  that 
the  defendant  is  in  possession  of  the 
premises  as  tenant  of  the  mortgagor, 
and  elsewhere  contains  the  general 
allegation  that  he  claims  some  interest 
accrued  subsequently  to  the  lien  of 
the  mortgage,  an  answer  denying  such 
tenancy  and  alleging  ownership,  but 
stating  facts  from  which  it  appears 
that  his  interest,  whatever  it  may  be, 
is  subsequent  to  such  lien,  tenders  no 
material  issue,  and  stales  no  defense. 
(Id.) 

41.  An  allegation  that  the  defendant's 
wife  has  an  inchoate  light  of  dower, 
and  is  a  necessary  party  to  the  action, 
does  not  state  any  defense.  It  appear- 
ing from  the  ans<ver  that  the  defen- 
dant's interest  is  under  a  contract  of 
sale,  without  title,  no  dower  interest 
could  attach  ;  and,  even  if  it  could,  the 
plaintiff  has  the  right  to  foreclose 
without  reference  to  it.  She  is  not,  in 
any  view,  a  necessary  party.  (Id.) 

12.  Upon  all  of  these  answers  judgment 
is   properly   ordered  in    favor    of  the 
plaiutitf.    They  are  fiivolous.     (Id.) 

13.  A  defense,  alleged  upon  information 
and    belief,  is  properly   stricken   out, 
upon  the  positive  affidavit  of  the  plain- 
tiff  that  it  is   false,  when   the  defen- 
dant's   affidavit    only    states    circum- 
stances, as  reasons  for  his  belief,  evi- 
dence of  which  would  not  be  sufficient 
to  sustain  a  finding  of  fact  that  such 
allegation  was  true.     (Id.) 

14.  The  allegations  of  the  complaint,  not 
denied  by  the  answer,  that  the  plaintiffs 
are,  and  for  years  have  been,  residents 
of  the  State  of  Pennsylvania,  and  that 
they  are  not,  and  have  not  been  since 
the  date  of  the  note  in  suit,  residents 
of  the  State  of  New  York,  sufficiently 
establish  that  they  were  not  subject  to 
the  territorial  juiisdiciion  of  this  State, 
and  not  affected  by  the  proceedings  for 
the  defendant's  discharge  as  an  insol- 
vent   debtor.     (Pratt    agt.    Cliase,   44 
N.  r.,597.) 

•See  CONSTITUTIONAL  LAW.    (44  N.  T.) 
See  PRACTICE.     (&  N.  Y.) 

15.  Greater  latitude  of   construction  is 


always  allowable  in  regard  to  plead- 
ings in  actions  commenced  in  justices' 
courts  than  in  actions  commenced  in 
courts  of  record.  (Gsborn  agt.  Nelson, 
59  Barb.,  375.; 

See  ANSWER.  (Id.) 
COMPLAINT.   (Id.) 

16.  Where,  under  allegation  of  misrep- 
resentation as  to  value,  the  defendant 
was  permitted  to  give  evidence  of  other 
false  representations,  against  objection 
as  to  its  admissibility  under  the  plead- 
ings, but  without  suggestions  of  sur- 
prise : 

Held,  that  the  evidence  was  properly  re- 
ceived, and  the  answer  properly  re- 
garded as  if  amended  to  conform  to  the 
proof.  (Kennedy  agt.  Crandell,  3  Lan- 
sing, I.) 

17.  And  it  seems  where  an  amendment 
is  allowable  at  special  term,  the  court 
on  appeal  may  consider  the  pleading 
amended  nunc  pro  tune.  (Id.) 

18.  On    demurrer   for    insufficiency  of 
facts,  to  a  complaint  upon  the  defend- 
ant's  check,  which  averred   that  the 
defendant  gave  the  check  drawn  on  a 
bank  at  K.,  at  which  it  had  been  pres- 
ented and  dishonored  and  protested  for 
non-payment,  and  without  averment 
of  notice  of  dishonor : 

Held,  that  the  complaint  was  good  under 
section  162  of  the  Code,  (ftequa  agt. 
Guggenheim,  3  Lansing,  51.) 

19.  Held,  also,   that  upon  the  trial  the 
plaintiff  must  prove  notice  of  dishonor. 
(Id.) 

20.  Where  the  complaint  leaves  it  un- 
ceitaiu  upon  which  one  of  two  causes 
of  action  the  plaintiff  sues,  that  con- 
struction which  is  most  favorable  to 
the   defendant   will  be   put   upon    it. 
(Id.) 

21.  A  complaint  averred  the  dissolution, 
of  a  copartnership,  upon  the  plaintiff's 
agreement  to  sell  his  interest  therein 
to   the   defendant,    his   copartner,  for 
half  the  value  of  the  firm  assets,  less 
its  Hubilities,  which  the  defendant  was 
to  assume,  the  valuation  of  the  assets, 
a    determination    of   the    amount   of 
debts  and  of  the  sum  to  be  paid,  and 
surrender    of   the  firm    property    to 
the  defendant,  and  demanded  judgment 
for  the  sum  ascertained ;    or,  in  the 
alternative,  an  account  of  the  partner- 
ship dealings,  and   the  sum  found  due 
thereon: 

Held,  that  the  action  was  in  its  nature 
assumpsit,  and  the  prayer  for  au  ac- 
counting inconsistent  with  the  case, 
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made  by  the  complaint,  and  nugatory. 
(Short&gt.  jBarry,3  Lansing,  143.) 

22.  And  a  referee  to  hear  and  determine 
the  action,  having  found  facts,  which, 
in  case  the  defendant  had  refused  or 
evaded  an    accounting,    would    have 
euabled  the  plaintiff  to  maintaiu  an  ac- 
tion therefor,  and   proceeded   against 
the  defendant's  objection  to  take  an  ac- 
count between  the  parties,  and  directed 
judgment  for  the  sum  iouud  due  there- 
ou: 

Held,  that  the  referee  erred  in  taking  the 
account.  (Id.) 

23.  In  an  action  to  recover  damages  for 
false      representations,      fraudulently 
made  by  the  defendants,  that  a  certain 
stock  company  had  obtained  an  inter- 
est in  a  valuable  patent,  which  patent 
was  in   fact  worthless,  whereby  the 
plaintiff  had  been  induced  to  purchase 
a  share  of  the  stock  of  the  company : 

Held,  on  demurrer  to  the  complaint,  that 
allegations  showing  the  actual  value 
ot  the  patent,  the  extent  of  the  com- 
pany's interest  therein,  and  the  number 
of  shares  of  its  stock,  for  the  purpose 
of  showing  the  actual  value  of  the 
stock  as  compared  with  the  value 

•  which  the  defendants  represented  it  to 
have  were  not  essential ;  and  that  it 
was  sufficient  upon  this  point  if  the 
complaint  averred  that  the  stock  was 
represented  by  the  defendants  to  be 
valuable,  and  that  it  was  in  fact  value- 
less. ( Carr  agt.  Schemerhorn,  3  Land- 
ing, 190.) 

24.  And  where  it  is  averred  in  such  an 
action  that  the  defendants  made  rep- 
resentations to  the  plaintiff  that  in- 
dividuals   of   repute    and     pecuniary 
means  had  invested  money  in  the  pur- 
chase of  rights  in  the  patent,  and  given 
their  notes  in   payment  for  the  stock 
of  the   company,    the   averments  are 
material  without  other  averments,  to 
the  effect  that   such   individuals  had 
experience  in  similar  dealings,  that  the 
plaintiff  had  confidence  in  their  judg- 
ment, and  that  the   defendants    were 
aware   of  such  confidience,  and   took 
advantage  of  such  knowledge  to  eu- 
trap  the  plaintiff.  (Id.) 

25.  And  if  the  complaint  avers  that  the 
plaintiff,  relying  upon  the  representa- 
tions made,  and  believing  the  same  to 
be  true,  was  induced  to  purchase,  and 
did  purchase,  the  stock,  it  is  not  neces- 
sary to  allege  that  the  plaintiff  had  no 
knowledge  of  the  true  value  of  the 
stock.  (Id.) 

26.  So,  also,  an  allegation  that  the  rep- 
resentations made  by  the  defendant  as 


to  the  value  of  the  patent  were  false 
ar.d  untrue,  was  sufficient  to  show  that 
they  knew  the  stock  to  be  worthless, 
(Id.) 

27.  And  where  the  allegation  is,  that  the 
false    and    fraudulent   representations 
which  induced  the  plaintiff's  purchase, 

.were  made  by  the  defendants  jointly, 
they  are  both  liable,  notwithstanding 
it  is  averred  that  the  payment  or  secur- 
ity was  received  directly,  by  one  of 
them.  (Id.) 

28.  In  an  action  to  recover  possession  of 
property  held  under  a  sale   by   virtue- 
of  executor's  proceedings,  for  sale  of 
real  estate  to  pay  debts,  and  question- 
ing the  validity  tuereof,  the  heirs-at- 
law  of  the  deceased  owners  of  the  con- 
tract are  not  necessary  parties :  nor  caa 
such  an  objection  avail  without  answer 
or  demurier  upon  that  ground.    (Rwhr 
mond  agt.  Foole,  3  Lansing,  244.) 

29.  Where    a    complaint    in    ejectment 
avers  possession  by  the  defendant  as  a 
corporation,   and   the    answer  admits 
possession  as  alleged,  there  is  a  sub- 
stantial  admission  of  the  defendant's 
corporate    existence.     (Chapman   agt. 
Delaware,  <&c.,  It.  H.   Co.,  3  Laiisiny, 
261.) 

30.  In  an  action  against  a  special  guardian, 
and  his  sureties,  upon  a  bond  given  in. 
proceedings  for  sale  of  infant's   real 
estate,  to  recover  moneys  received  by 
the  guardian  as  such,  the    complaint 
alleged  a  balance  adjudged  snd  decreed 
against  the  defendant,  on  an  account- 
ing with  respect  to  the  same  moneys, 
before  a  court  of  competent  jurisdic- 
tion, and  did  not  seek   to  open  or  im- 
peach   the  decree  ;    it  also  contained 
averments  necessary  to  sustain  it  as  a 
bill   for    an    accounting,  and    prayed 
judgment  for  the  sum  found  due  in  the 
former  proceedings,  or  for  an  account* 
ing,  &c  : 

Held,  that  the  action  could  not  be  main* 
taiued  for  an  accounting,  and  was 
properly  treated  as  merely  an  action 
at  law  upon  the  bond.  (Brown  agt. 
Balde,  3  Lansing,  283.) 

31.  A   general    denial    to    a    complaint 
which  pleads  the  records  of  a  court 
with  a  prout  patet  per  recordum,  puts  in 
issue  nothing  more  ihau  the  plea  of  nut 
liel  record.    (Id.) 

32.  A  party  seeking  to  impeach  the  re- 
cord, in  such  case,  must  give  notice  to 
the  plaintiff  by  setting  forth  the  facts 
specially.  (Id.) 

33.  In  actions  for  relief  on  the  ground 
of  fraud,  when  the  plaintiff  sought  to 
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avoid  the  statute  of  limitations  as  a 
bar.  upon  the  plea  of  non-discovery  of 
the  cause  of  action  before  a  time  with- 
iu  the  limitation,  equity  required  him 
to  aver  (by  special  replication  to  a  plea 
of  the  statute,  or  by  way  ot  anticipa- 
tion in  his  bill),  and  prove  when  and 
how  he  discovered  the  facts  constitut- 
ing the  fraud.  {Erlckson,  agt.  Quinn, 
3  Lansing,  301.) 

34.  The  revised  statutes  did  not  change 
the  equitable  rule  in  this  respect.  (Id.) 

35.  Nor  has  the  Code   ."  in  cases  which 
were  heretofore  solely  cognizable   by 
the  court  of  chancery,"  ( j  31),  except 
to  permit  the  plaintiff  to  prove  the  de- 
fense to  a  plea  of  the  statute,  without 
expressly  pleading  it  in  reply.  (Id.) 

36.  An  action  by  a  judgment  creditor  to 
set  aside  conveyances,  upon  the  ground 
of  fraud,  is  an  action   "soley  cogniz- 
able by  the  court  of  chancery''  Before 
the  Code,  within  section  31,  although 
relief  at  law    might   have    been  had, 
through  purchase  under  execution  and 
suit  iu  ejectment  upon  ttie  title  obtain- 
ed.  (Id.) 

37.  In  an  action  to  set  aside  a  convey- 
ance, a.>  fraudulent  against  the  plain- 
tiffs, who  were  judgment  creditors  of 
the  grantor,   the   complaint   alleged  a 
.return  of  execution  nullu  boiia,  upon 
•the    judgment,   more  tlian   six    years 
prior  to  the  conveyance,  and  made   no 
allegation  that  the   plaintitis  had  been 
ignorant  of  the  facts   constituting  the 
fraud,  for  any  time  after  the  cause  of 
action  arose : 

Held,  that  it  was  enough  if  the  defend- 
ants set  up,  iu  defense,  the  naked  stat- 
utory bar,  without  any  averment  ihat 
the  plaintiffs  knew  such  facts  more 
thau  six  years  before  suit.  (Id.) 

38.  Held,  further,  that  the   burden  was 
upon  the  plaintiffs  to  show  and  excuse 
their  non-discovery  of  facts  constitut- 
ing the  cause  of  action,  until  witliiu 
six  years  before  the  suit.  (Id.) 

39.  To  a  complaint,  that  one  S.  had  ob- 
tained the    plaintiff's  individual  notes 
by    fraud,   and   sold    and    transferred 
them,  before  maturity,  to  a  buna  Jide 
holder,  and   received  therefor  monevs 
which  he  (S.)  deposited  in  bank  with- 
out consideration,  to  the  credit,  of  tiie 
defendant,  his  wife,  who  drew  against, 
and   had  received   the   same,  and   de- 
manded judgment  for  the  moneys.  &c., 
the  defendant  demurred,  as  not  stating 

i  cause  of  action  : 

Jleld,  that  as  upon  the  facts  stated,  the 
plaintiff  never  had  title  to  the  moneys 


claimed,  and  there  was  no  tortious  con- 
version of  tlie  notes  or  moneys  by  the 
defendant,  an  action  in  the  nature  of 
assumpsit,  for  money  had  and  received 
would  not  lie.  (Wilson,  agt  Scott,  3 
Lansing,  308.) 

40.  But  the  action  was  maintainable  as 
an  action  in  equity  ;  and  although  the 
defendant,  a  married  woman,  was  sued 
without  her  husband,  under  the  statute 
of  J86;i$7,  chap.  172.)  (Id.) 

41.  But  the  complaint  set  out  and  claim- 
ed, that  the  deposit  made  by  S.   was 
upon  a  fraudulent  trust  to  the  defend- 
ant, for  himself,  and  the  demurrer  was 
also  upon  the  ground  of  a  defect  in 
parties  defendant : 

Held,  that  S.  was  a  necessary  party,  and 
a  demurrer  on  this  ground  was  sustain- 
ed. (Id.) 

4!2.  The  complaint,  in  an  action  by  the 
indorser  to  obtain  a  decree  for  cancel- 
lation of  a  promissory  note  on  the 
ground  of  usury,  alleged  that  the 
plaintiff  had  united  in  procuring  the 
loan  with  the  makers  of  the  note,  and 
had  signed  as  indorser  at  the  lender's 
request: 

Held,  on  demurrer,  that  the  plaintiff  was 
a  borrower  within  the  meaning  of  sec- 
tion 4,  chapter  430,  laws  1837.  (Id.) 

43.  Whether  a  mere  surety  is  not  within 
the  meaning  of  that  act.  Qaere.  (Id.) 

See  ACTION  FOR  AN  ACCOUNTING.  (Id.) 
COUNTER-CLAIM.    (Id.) 
COUNTY  TREASURER.  (Id.) 
DOWER.  (Id.) 
ESTOPPEL.    (Id.) 
EVIDENCE.    (Id.) 
RECOUPMENT.  (Id.) 
SURROGATE,  &c.  (Id.) 


POLICY  OP  LIFE  INSURANCE. 

See  EVIDENCE.   (3  Lansing.) 

POOR  LAW. 

1.  On  the  trial  of  an  action  brought 
against  the  superintendent  of  the  poor 
to  recover  for  the  maintenance  of  a 
pauper,  alleged  to  have  been  improper- 
ly removed  with  intent  that  he  should 
become  chargeable  to  another  county, 
evidence  on  the  part  of  the  plaintiff, 
tending  to  show  declarations  made  by 
the  defendant  long  after  the  alleged 
removal  was  stricken  out.  The  de- 
fendant, as  a  witness,  was  allowed, 
to  answer  the  question :  "  Did  you 
send  (the  pauper)  from  the  county  of 
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Herkimer     in     good     faith  ?  "      The 
plaiutiif  duly  excepted  to  both  rulings  : 

Held,  no  error.  (  Cortland  Co.  agt.  Her" 
kimer  Co.,  44  N.  Y.) 

POSSESSION. 

1.  Though  possesion  of  land  is  notice  to 
all  the  wurld  of  the  possessor's  interest, 
the  definition  of  the  word  possession  is 
restricted  to  an  actual,  open,  visible 
occupany,  accompanied  by  improve- 
ment of  the  premises.  (Trustees  of 
Union  College  agt.  Wheeler,  59  Barb., 


2.  Fencing,  pasturing,  cutting  and  selling 
timber,  and  clearing  part-  of  the  prem- 
ises, do  not  constitute  such  possession. 
(Id.) 

See  EVIDENCE.  (Id.) 


PRACTICAL  LOCATION. 

1.  To  constitute  a  practical  location  of  a 
lot,  or  line,  the  mutual  act  and  acqui- 
escence of  tne  parties  is  requisite.  It 
must  be  actually  located  and  acqui- 
esced in  for  a  long  time,  probably 
not  less  than  twenty  years.  (Corning 
agt.  Troy  Iron  and  Nail  Factory,  44 
.A^  Y.,  577.) 

PRACTICE. 

1.  On  a  motion  to  vacate  an  attachment, 
if  the  motion  is  made  upon  affidavits, 
the  plaintiff  may  introduce  additional 
affidavits,   but  o'nly  to  contradict,  an- 
swer or  explain  those  read  on  behalf  of 
the  defendant.    Affidavits  to  justify  or 
remedy  effects  in    the    papers,    upon 
which  the  attachment  was  originally 
granted,  should  not  be  heard.     ( Yates 
agt.  Nvrth,  44  N.  Y.,  271.) 

2.  Where  a  justice  of  the  peace  endorses 
upon  his  minutes  of  trial  a  memoran- 
dum, entitled  in   the  cause,  rendering 
"judgment  for  plaintiff"  in  a    speci- 
fied  sum,  and  stating  the  amount  of 
damages  and   costs  separately,  his  ne- 
glect to    perform  his   duty,    enjoined 
upon  him  by  the  statute,  of  entering  it 
in  his  docket,  will  not  invalidate  the 
judgment  so  rendered.  (Fish  agt.  Emer- 
son, 44  N.  Y.,  376.) 

3.  A  transcript    taken   from  such  judg- 
ment before  it  is  entered  in  the  docket 
of  the  justice,  will  authorize  the  dock- 
eting and  enforcement  thereof,  as   a 
judgment  of  the  county  court.    (Id.) 

4.  Nor  will  the  judgment  of  the  county 
court  be   void,    because  by  a  clerical 


error  in  docketing  the  judgment  is  de- 
scribed as  having  been  rendered  at  a» 
date  some  days  previous  to  the  time- 
when  it  was  in  fact  rendered.  (Id.) 

5.  Where,  in  an  action  injustice's  court 
a  verdict  is  rendered  on  Sunday,  judg- 
ment entered   thereon   the  following 
Monday  is  valid.     (Allen&gi.  Godfrey,, 
44  JT.  F.,433.) 

6.  If  the  justice  assumes  to  enter  judg- 
ment on  Sunday,  this  is   wholly  void, 
and  will  not  affect  the  validity  of  the 
judgment  entered   on   the   next    day. 
(Id.) 

7.  Although   it  is  not  stated  in  a  judg- 
ment of  reversal  by  the  general  term,, 
that  such   reversal  is  on   questions  of 
fact,  this  court  is  not   precluded  from 
examining  the  evidence,  so  far  as  to  de- 
termine whether  the  finding  on  a  ques- 
tion of  law,  dependent  upon   the  facts 
and*  circumstances  disclosed  by  the  evi- 
dence, is  correct,  where  such  facts  and 
circumstances  are  not  found,  but  only 
a  legal   conclusion  stated  as  resulting 
from  the  evidence.    (Duffy  agt.  Master- 
son,  44  .ZV.  Y.,  557.) 

8.  Under  the    provision    of  the    Code 
(§  274}   for  determining  the  ultimate 
rights  of  the    parties  on  each  side,  as 
between  themselves,  the  relief  which 
defendants  may  have,  as  against  each 
other,  must   be   based  upon   the  facts 
involved  in  the  litigation  of  the  plain- 
tiff's claim,  and  as  a  part  of  the  adjust- 
ment   of  that   claim,  and    not    upon 
claims   with   which   the   plaintiff'  has 
nothing  to  do,  and  which  are  properly 
the  subject  of  an  independent  litiga- 
tion between  such  defendants.     (Id.) 

9.  A  defense  alleged  upon   information 
and  belief,   is    properly   stricken  out, 
upon  the  positive  affidavit  of  the  plain- 
tiff that   it  is  false,  when  the   defen- 
dant's   affidavit    only    states    circum- 
stances, as  reasons  for  his  belief,  evi- 
dence of  which  would  not  be  sufficient 
to  sustain   a  finding  of  fact  that  such, 
allegation  was  true.     (Id.) 

10.  Where  the  case  contains  only  the  re- 
port   of    the    referees,    without    any 
of  the   evidence,  the  appellate   court 
will   not  set  it  aside  unless  the  report 
finds  facts  which  render  its  conclusion 
erroneous.     The  report  must  show  that 
facts  exist  which  are  inconsistent  with 
its  conclusions   of   law.     Every    pre- 
sumption   is  in  its  favor.     It   is   as- 
sumed to  be   right,  and   to  be  founded? 
upon   proof  of    every    necessary  fact. 
(Tonlinson  agt.  The  Mayor,  44  N.  Y.t. 
601.) 

11.  In  case  oC  the  death  ofi  a.  party  to- an- 
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action,  after  an  order  of  reference  and 
partial  trial  before  the  referee,  if  the 
action  is  revived,  the  case  proceeds  iu 
all  respects  as  if  the  substituted  party 
had  been  in  from  the  beginning.  The 
order  of  reference  continnes  iu  force 
and  the  proceedings  already  had  are 
operative  and  valid.  (Moore  agt.  Ham- 
ilton, 45  If.  Y.,  666.) 

12.  If  from  any    special    circumstances 
the  reference  or  trial  should  not  con- 
tinue, the  party  aggrieved  must  apply 
to  the  courtfor  relief,  by  motion.    (Id.) 

See  FINDINGS  or  FACTS.     (44 N.  T.) 
JOIST  DEBTORS.    (Id.) 
PARTNERSHIP.     (Id.) 
PLEADING.     (Id.) 
REAL  PARTY  IN  INTEREST.    (Id.  ^ 
QUESTIONS    OF  LAW    AND    FACT. 
(Id.) 

13.  Where,  in   an  action  brought  in  the 
New   York    Superior    Court  by   the 
plaintiff  as    receiver,    the    complaint 
merely  alleged  that  he  was,  by   an 
order    of   one  of  the  justices  of  the 
Supreme  Court,  "  duly  "  appointed  re- 
ceiver upon  the  application  of  a  judg- 
ment creditor  of  B.,  without  pleading 
auy_  judgment     or    proceeding    upon 
which  such  appointment  was  or  could 
be  made — Held,  that  the  insertion  of 
the  word  •'  duly"  authorized  proof  on 
the  trial    of  all  the  facts   conferring 
jurisdiction ;  and,  further,  that,  upon 
his  appointment  as  receiver,   he  had 
general  authority  to  commence  actions, 
and,  having  such   general  power,  he 
could  select  his  tribunal,  and  was  not 
confined  to  the  court,  in  which  he  was 
appointed.     (Rockwell  agt.  Merwin.  45 
N.T.  166.) 

14.  The  issuing  of  an  execution  upon  a 
judgment  rendered  in  his  favor,  after 
bringing  an  appeal  therefrom,  and  the 
collection  of  the  amount  thereof,  is  in- 
consistent   with   and    a   waiver    of  a 
party's  ritrht  to  prosecute  such  appeal. 
\Knapp  agt.  Brown,  45  N.  T.,  207.) 

15.  The  plaintiff  filed  a  mechanic's  lien 
upon  certain  premises  leased  for  a  term 
of  years  to  the  defendant  B.  by  the  de- 
fendant J.,  by  which  lease  the  defend- 
ant   13.    covenanted   to   make   certain 
alterations,     which    alterations    were 
made  oy  B.,and  to  secure  the  payment 
of  which  this  lien  was  tiled.     In  an  ac- 
tion brought  to  foreclose  the  lien,  the 
referee  gave  judgment  f<>r  the  plaintiff 
against  B.  and  dismissed  the  complaint, 
aij  to  J.  ;  pliiintirt  appealed,  but   after 
notice    of   appeal,    issued     execution 
against  B.,  and   collected  the  amount 
of  the  judgment  from  him. —  ffeld,  that 
by   enforcing    Hie  judgment    he   had 


waived  his  right  to  appeal  ;  held, 
further,  that  the  complaint  was  pro- 
perly dismissed  as  to  the  defendant  B. 
(Id.) 

16.  It  is  the  right  and  duty  of  the  gene- 
ral term  of  the  supreme  court,on  appeal 
to  it,  in  the  proper  mode;,  to  determine 
upon  an  examination  of  all  the  evi- 
dence, whether  the  controverted  facts 
have  been  correctly  found  ;  but  where 
evidence  is  given,  showing  some  mate- 
rial thing  to  be  probably  true,  and  the 
fact  is  so  found  in  this  court,  it  must  be 
assumed  to  have  been  correctly  found, 
irrespective  of  all  rebutting  evidence 
of  however  great  strength  or  weight. 
(Burgess  agt.  Simonson,  45  N.  Y.,  2z5.) 


17.  Upen  the  bringing  in  of  a  new  de- 
fendant. pending  the  trial,  a  stipulation 
that  the  testimony  already  taken  in  the 
case,    may  stand   as  against  the  new 
party,  "subject  to  all  legal  exceptions 
as  to  its  admissibility,"  secures  to  him 
the  benefit  of  such  exceptions  only  as 
have  been  already  taken,  as  such  as  he 
shall   thereafter  actually  take  during 
the  trial.     (Id.) 

18.  On  an  appeal  to   this  court  from  a 
judgment,   the  order  of  the,    supreme 
court,  sustaining  a  demurrer  to  one  of 
the  defendant's  answers   may   be  re- 
viewed as  an  intermediate  order  involv- 
ing the  merits  and  necessnrily  affecting 
the  judgment,  although  there  has  been 
a  trial  on  the  issue  of  fact  raised  by  the 
other  answers,  and   the  judgment  was 
entered    upon    the    decision    thereon. 
(At/res  agt.  The  Western  R.  R.  Corpo- 
ration, 45  N.  Y,,  260.) 

19.  An  answer  to  the  jurisdiction  of  the 
state  court,  setting  up  a  removal  of  the 
cause  to  the  United'States  circuit  court 
by  tiling  the  petition  and  bond  with  the 
clerk  of  the  state  court,  according  to 
the  statute  of  the   United  States  and 
the  practice  in  such  case  made  and  pro- 
vided, is  sufficient  iu  form  and  not  de- 
murrable,   although  omitting  to  allege 
that  such  filing  was  at  the  time  of  en- 
tering  the  defendant's  appearance   iu 
the  state  court.     (Id.) 

20.  The  restriction  of  the  eleventh  section 
of  the  United  States  judiciary  act  (chap. 
20,  U.  S.  Laws  of  1789\,  upon  the  juris- 
diction  of  the    Uniten  States    circuit 
court  as  to  suits  to  recover  the  contents 
of  any  promissory  note  or  other  chose 
in  action  in  favor  of  an  assignee,  does 
not  apply  to  suits  removed  thither  from 
a  state  court  under  the  twelfth  section 
of  the  act     (Id.) 

21.  The  court  has  nc  power  to  strike  out 
as  sham    an    answer   consisting  of  a 
verified  general  denial  of  the  material 
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allegations  of  the  complaint.     (Way- 
lund  agt.  Tysen,  45  N.  Y.,  281.  j 

22.  In  an  action  against  the  maker  of  a 
note,  where  the   holder   claimed  title 
under  an  indorsement  of  the  payee's 
name,  made  by  one  claiming  to  be  his 
agent  for  that  purpose,  the  plaintiff  was 
nonsuited,  on  the  ground  of  failure  to 
show  title  in  the  plaintiff.     It  appear- 
ing upon  the  trial  thai  the  only  author- 
ity of  such  agent  was  in  writing  not 
produced,  and  a  motion   having  been 
made  by  the  defendant  on  that  ground 
to  strike  out  his  oral  testimony  of  au- 
thority : 

Held,  in  this  court,  that  the  nonsuit  was 
right,  and  the  case  not  stating  what 
disposition  was  made  of  the  motion  to 
strike  out,  it  would  be  presumed,  in 
support  of  the  nonsuit,  that  it  was 
granted,  leaviag  no  evidence  whatever 
of  the  plaintiffs  ownership  of  the  note. 
(Chesebrvugk  agt.  Tompkins,  45  N.  Y., 
289.) 

23.  Under  the  Code,  an  order  of  arrest 
may  be  obtained  in  two  classes  of  cases: 
ill  those  where  the  cause  of  action  is 
identical  with  the  cause  of  arrest,  and 
in  those  where  facts  dehors  the  cause  of 
action  constitete   the  cause  of  arrest. 
In  the  latter  class  of  cases,  unless   an 
order  of  arrest  is  obtained  before  judg- 
ment, no  ca.  sa.  can  issue  ;  but  if  such 
order  of  arrest  be  obtained,  and  the 
defendant  omits  to  move  to  set  it  aside, 
or  fails  in  a  motion  so  to  do,  he  is  con- 
cluded, after  judgment,  from  question- 
ing the  right  to  an  execution   against 
his  person.     (Elwood  agt.  Gardner,  45 
N.  Y.,  349.) 

24.  In   the   former   class,  the   defendant 
may  contest  the  right  to  arrest  upon  a 
preliminary  motion  to  set  aside  the  or- 
der, or  contest  the  alleged  cause  of  ac- 
tion upon  the  trial  itself,  and  if  at  the 
trial,  the  plaint  iH  is  permitted  to  aban- 
don his    cause    of  action   as   alleged, 
and  to  recover  upon  contract  merely, 
he  cannot  have  execution  against  the 
person  although  his  order  of  arrest  has 
not  been  set  aside     (Id.) 

25.  In  an  action  brought  by  the  plaintiff 
to  recover  damages   sustained  by  him 
in  consequence  of  the  false  and  fraudu- 
lent representations  of  the  defendant, 
his  indorser  as   to   the   solvency   of  a 
maker  by  which  he  was  induced  to  ac- 
cept a  note   with  defendant's  indorse- 
ment, an  order  of  arrest  was  obtained 
upon  an  affidavit  setting  forth  the  same 
facts  as  the  complaint.     At  the  trial, 
the  plaintiff  having  abandoned  his  ac- 
tion for  the  fraud,  and  taken  judgment 


against  the  defendant  as  indorser  mere- 
ly., issued  execution  against  the  person; 

Held,  that  the  defendant  had  a  right, 
though  failing  to  set  sside  the  order  of 
arrest  before  judgment,  to  have  the  ex- 
ecution issued  against  the  person  of  the 
defendant,  vacated.  (Id.) 

26.  Executions  to  sell  real  estate  cannot 
be  issued  after  the  death  of  the  defend- 
ant, without  an  opportunity  for  heirs 
and  terretenants  to  be  heard;  and  the 
judgment    must    be    revived    against 
them.     ( Woud  agt.   Murehouse.  45  N. 
368) 

27.  But  when  an  execution  has  been  ac- 
tually issued  and   partially  executed, 
as  by  the  commencement  of  the  publi- 
cation ot  notice  of  sale  thereunder,  the 
subsequent   death   of  the   debtor  does 
not  affect   the   process  or   prevent  its 
complete  execution  by  sale  of  the  prop- 
erty.    (Id.) 

28.  In  the  absence  of  proof  to  the  con- 
trary  it   will  ordinarily  be  presumed 
in  favor  of  a  sale  under  execution  that 
the  sheriff  has  duly  posted  the  proper 
notises  of  sale,  in  accordance  with  the 
maxim,  omnia  prcesumuntur  rite  acta. 
(Id.) 

29.  The  publication  of  a  sheriff's  notice 
of  sale  of  real  estate  under  execution 
is  sufficient,  if  inserted  once   in   each 
week  for  the  six  weeks  before  the  sale 
although   six  full    weeks   should   not 
have  elapsed  between  the  date  of  the 
first  publication  and   the  day   of  sale. 
(Id.) 

30.  The  statute  (2  R.  S.,  269,  $  40),  pro- 
viding that  the  omission  of  the  sheriff 
to   give   the   notice   of  sale   required, 
should  not  affect  the  validity  of  the 
sale  made  to  a  purchaser  in  g'>od  faith 
without  notice  of  the  omission,  applies 
to  a  sale  to  the  judgment  creditor,  al- 
though  he   pays  no   money,    and   the 
amount  of  his   bid  is  merely  credited 
upon  the  execution.     (Id.) 

31.  Where   a  junior  judgment  creditor 
applies  to  redeem  to  the  assignee  of  the 
sheriff's  certificate  of  sale,  the  accept- 
ance of  the  money  and  transfer  of  the 
certificate  by  the  assignee  is  a  wairer 
of  the  production  by  the  junior  creditor 
of  evidence  of  his  right   to  redeem,; 
and    as  the   requirement  ot   such  pro- 
duction is  for  the  benefit  of  the  holder 
of  the  certificate,  his  waiver  renders 
such    production    unnecessary    to   the 
validity  of  the  sheriff's  deed  given  to 
the  creditor  so  redeeming.     (Id.) 

32.  A  sheriff  may  waive  the  recording  of 
the  assignment  of  certificate  of  sale, 
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and  give  a  deed  to  the  assignee,  •with- 
out requiring  iu     (Id.) 

33.  A  verified  answer,  which  interposes 
a  general  denial  -to  the  complaint,  is 
tantamount  to  a   plea  of  the  general 
issue  under  the  former  system  of  prac- 
tice at  law.     Such  answer  gives  to  the 
defendant  the    right    to    require    the 
plaintiff' to  establish  by  proof  all  the 
material  facts  necessary  to  show  his 
right  to  a  recovery.      It  cannot   be 
stricken  out  as  sham,  although  shown 
by  affidavits  to  be  false.     (Thompson 
agt.  The  ErieB.B.  Co.,  45  N.  Y.,  468.) 

34.  Where  the  answer  contains  a  general 
denial   of  several  allegations   of   the 
complaint : 

Held,  that  as  to  those  allegations,  the  an- 
swer is  as  fully  a  general  denial  as  is 
an  answer  denying  the  whole  com- 
plains, a  general  denial  of  all  its  alle- 
gations. The  allegations  denied  must 
be  met  by  proof,  and  such  proof  must, 
in  such  a  case,  as  well  as  in  that  of  a 
general  denial  of  the  whole  complaint, 
be  the  common  law  proof,  which  the 
defendant  has  the  constitutional  right 
to  require  And  this  rule  is  applicable 
whether  the  complaint  sets  up  a  claim 
formerly  cognizable  by  a  court  of  law, 
or  one  entertained  only  in  a  court  of 
equity,  (Id.) 

35.  The  247th  section  of  the  Code  gives 
no  power  to  order  judgment   upon  a 
part  of  an  answer  as  frivolous,  where 
there  is  a  part  which  is  held  good.     If 
it  is  irrelevant,  it  may  be  stricken  out 
as  such,  under  section  152.    And  this 
relief  may  be  granted  on  a  motion  for 
judgment  for  frivolousness,  if  there  is 
a  prayer  in  the  notice  of  motion  for 
"  other  or  furthei  relief."     (Id.) 

36.  In  an  action  by  preferred  stockholders 
against  u,  corporation   to   compel   the 
payment  of  a  dividend  alleged  to  be 
due,  and  changing  that  the  funds  ap- 
plicable thereto  have  been  diveited  to' 
the  permanent  improvements  and  ad- 
ditions of  the  road,  the  common  stock 
holders  may  be  proper,    but,  are   uot 
necessary,  parties.     (Id.) 

37.  An   action    was    commenced    by    a 
grantor  to  restrain  the  carrying  on  by 
the  grantee  of  a  certain  business    in 
violation  of  the  covenants  in  the  deed, 
and  for  $1.000  damages.     The  value  of 
the   property  affected   by   this   action 
was  $50,000: 

Held,  that  an  extra  allowance  of  costs, 
under  section  309  of  the  Code,  could 
not  be  computed  upon  the  value  of  the 
premises.  (Atlantic  Dock  Company 
agt.  Libby,  45  .V.  Y.,  499.) 


38.  The  former  husband  of  the  defendant* 
a  resident  of  Massachusetts,  went  to 
Illinois  expressly  to  procure  a  divorce 
from  her,  commenced  an   action  there 
in  the  proper  court  for  that  purpose, 
and   she   having  appeared    and     per- 
mitted, by  collusion  with  him,  a  decree 
of  divorce  to  be  granted  against  her, 
subsequently    married    tue    plaiutitt 
here : 

Held,  in  action  here,  brought  to  annul  the 
last  marriage  on  the  ground  of  the 
defendant's  former  marriage  being 

•  still  in  force,  that  a  complaint  stating 
the  above  facts  was  insufficient,  and  a 
demurrer  thereto  must  be  sustained. 
(Kinnier  agt.  Kinnier,  45  N.  Y.,  535.) 

39.  The    lex    loci    which   is   to    govern 
married   persons,   and    by  which   the 
contract  is  to  be  annulled,  is  not  the 
law  of  the   place  where  the  contract 
was  made,  but  svhere  it  exists  for  the 
time,   where    the    parties    have   their 
domicil,  and  where  they  are  amenable 
for  any  violation  of  their  duties  in  that 
relation.    (Id.) 

40.  An  allegation  in  a  pleading,  that  the 
judgment  iu  another  state  is  void  by 
the  laws  of  that  state,  is  a  statement  of 
a  couclusion  of  law  and  not  a  fact,  and 
is  not  deemed  admitted  by  a  demurrer. 
(Id.) 

41.  To  authorize  a  reversal  of  a  finding 
of  fact  in  this  court,  on  the  ground  that 
there   is  no  evidence  to  sustain  it,  it 
must  appear  that  the  case  contains  all 
the  evidence.     (Cox  agt.  James.  45  N. 
F.,557.) 

42.  The  judgment  upon  an  award  under 
the   statute   can  only  be  reviewed  in 
this  court  by  writ  of  error;  an  appeal 
will    be    dismissed.      (Turnbull    agt. 
Martin,  45  N.  F,  600.) 

43.  Motions  to  set  aside  verdicts  as  con- 
trary to  evidence,  as  well  as  motions 
for  a  new  trial  upon  the  ground  of 
n«wlr  discovered    evidence,   are    not 
governed  by  any   well  defined  rules, 
but  depend  in  a  great  degree  upon  the 
particular  circumstances  of  each  case. 
They  are  addressed  to  the  sound  dis- 
cretion of  the  court,  and  the  exercise 
of  this  discretion  is  not  reviewable  iu 
this  court.     (Barrett  tigt.    The  Third 
Avenue  B.R.  Co.,  453*.  F,  628.) 

44.  The  proceeding  to  punish  for  a  con- 
tempt  is  the  special  proceeding,  and 
falls  within  subdivision  3  of  section  11 
of  the  Code,  and  the  order   made   is  a 
final  order  in  a  special  proceeding  af- 
fecting a  substantial   right.     Such   an 
i.rder  is  reviewable  in  this  court.     It  is 
proper  'to  entitle  the  papers  as  in  tha 
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original  action.     (The  Erie  R.R.  Co. 
agt.  Ramsey,  45  JV.  Y.,  637.) 

45.  It  is  irregular  to  include  in  the  judg- 
ment  rendered    upon   an    appeal    the 
amount  of  the  judgment  of  the  court 
below,  thus  making  it  a  judgment  for 
the  amount  of  that  judgment  and  the 
costs  of  the  appeal.     Where,  however, 
judgment  is  entered  in  that  form,  pay- 
ment of  the  amount  thereof  would  op 
crate  not  only  as  a  satisfaction  of  such 
judgment,  but  of  the  judgment  below 
included  therein.   (Beers  agt.  Hendrick- 
son,4oN.  Y.,  665.) 

46.  In  an  action  concerning  real  property, 
the  claim  that  the  trial  should  be  had 
in   another    county    and    by  jnry,    is 
waived  by  omitting  to  make  such  cluim 
on  the  trial.     (  Tiie  West  Point  Iron  Co. 
agt.  Reymert,  45  N-  Y.,  703.) 

47.  Although  costs  in  actions  of  foreclo- 
sure are  in  the  discretion  of  the  court, 
yet  if  it  appears   that  such  discretion 
has  been  exercised  under  an  erroneous 
view  of  the  law  affecting  the  rights  of 
the  parties,  it  is  the  duty  of  the  appel- 
late court  to  correct  the  error.     (Mor- 
ris agt.  Wheeler,  45  N.  Y.,  708.) 

48.  In  an  action  npon  a  chose  in  action 
or  demand  belonging  to  a  partnership, 
the  surviving  partner  is  the  real  party 
in  interest,  although,  under  an  arrange- 
ment between  the  partners,  the  repre- 
sentatives of  a  deceased  partner  are 
entitled  to  the  proceeds  thereof.     The 
test  is,  was  it  partnership  property  at 
the  death  of  the  deceased  partner  ?    If 
so,  the  debtor  cannot  insist  that  such 
representatives      be      made     parties. 
(Daby  agt.  Ericsson,  (45  N.  Y.,  786.) 

49.  The   practice  of  receiving  evidence 
subject  to  objection,  and  reserving  the 
question  of  its  admissibility,    on  trials 
before  referees,  criticised.     (Sharp  agt. 
Freeman,  45  N.  Y.,  802.) 

50.  The    addition    of  the   words,  "  per 
agreement"  to  the  items  of  a  bill  of 
particulars,  does  not  preclude  proving 
and  recovering  the  value  of  the  serv- 
ices specified  in  such  bill,  although  an 
agreement  for  the  payment  of  a  spe- 
cified sum  is  not  proved.     (Robinson 
agt.   Weil,  45  If.  Y.,  810  ) 

See  ATTACHMENT.     (45  N.  Y.)     • 

FOKECLOSUKE.      (Id.) 

LIEN.     (Id.) 

51.  No   person  is  atlowsd  to  defend  an 
action  upon  a  question  which  does  not 
concern  him,  and  in  which  he  has  no 
lawful  interest.    (Flint  agt.  Craig,  59 
Barb.,  319.) 

52.  Before  this  court  will   reverse    an 


order  of  a  county  court  granting  a  new 
trial  on  a  case  and  exceptions,  it  must 
be  made  r.i early  to  appear  that  the 
court  below  has  commuted  some  error 
in  law.  (Osborn  agt.  Nelson,  59  Barb., 
375) 

53.  Where  a  certificate  of  stock  was  as- 
signed by  the  plaintiff  to  the  defendant, 
to   be    held   and   applied   not  only  in 
liquidation  of  an   indebtedness  of  the 
plaintiff',    but   of  all   future   advances 
which  the  defendant  might  make;  and 
further  advances  were  made,  by  the 
defendant,  by  the  payment  of  calls  on, 
the  certificate  : 

Held,  in  an  action  to  redeem  the  certifi- 
cate, that  as  «n  account  would  have  to 
be  taken  of  such  advances,  and  also  of 
the  payments  made  by  the  plaintiff,  and 
such  account  was  necessary  to  betaken 
before  judgment,  this  made  the  case 
referable.  ( Lnidlow  agt.  Tke  American 
Exchange  National  Bank,  59  Barb., 
509.) 

54.  If  a  case  is  referrable,  the  discretion 
of  the  judge  ordering  a  reference  will 
not  be  reviewed  on  appeal.     (Id.) 

55.  In  an  action  to  recover  a  balance  of 
an  account  for   carriages   sold   to  the 
defendant,  repairs,   tfce.,  in  which  ac- 
conyt  the  defendant  is  credited  with 
the  proceeds  of  the  sale  of  a  landau 
left  with  the  plaintiff  by  the  defendant,, 
for  sale  on  his  account,  the  defendant, 
under  an  answer  containing  a  general 
denial,  may    prove  any   claim    which 
he  may  have  against  the  plaintiff  for 
selling  the  landau  contrary  to  orders 
limiting  the  price.    (  Wood  agt.  Belden, 
59  Barb.,  549.) 

56.  Hence  it  is  erroneous  to  charge  the 
jury   that  the   items   relating    to    the 
landau  are  withdrawn  for  their  con- 
sideration, except  as  to  the  price  agreed 
to  be  paid  for  it,  and  for  repairs.  (Id.) 

57.  Although   a  charge  to  the  jury    ia- 
erroneous,   yet  it  will  not  authorize  a 
reversal  of  the  judgment,  if  it  can  by 
110  possibility  have  prejudiced  the  un- 
successful party.     (  Tift  agt.   Moor,  59- 
^cw-6.,619.) 

58.  If  the  error  be  one  which  did  not,  an  I 
could  not,  affect  the  judgment,  it  is  no 
cause  for  reversal.    (Id.) 

59.  The  objection  that  no  such  cause  of 
action  as  that  upon  which  the  recovery 
was  had  is  stated  in  the  complaint,  i-f 
not  taken  at  the  trial,  is  not  available 
on  appeal,  even  though  material.  (Id.). 

60.  A  motion  for  a  new  trial,  on  a  case 
and  exceptions,  after   final  judgment 
has    been  rendered  without  appealing 
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from  the  judgment,  has  not  been  pro- 
vided for  by  the  Code,  and  is  entirely 
inconsistent  with  the  whole  plan  and 
•cheme  of  practice  as  therein  prescrib- 
ed. (3ferchants'  Bank  agt.  Scott,  59 
Barb.,  641.; 

61.  The    general   term  has  no  right  to 
hear  a  mere  motion  for  a  new  trial,  on 
exceptions,  where  judgment  has  been 
already  rendered  and  uo  appeal  taken. 
(13.) 

62.  If  judgment  has  been  irregularly  or 
improperly  entered   contrary    to    the 
order  at  the   trial,   the    unsuccessful 
party  should  make  his  motion  to  have 
it  set  aside,  before  bringing  his  motion 
on  the  exceptions  to  argument.  Other- 
wise he  cannot  appeal  from  the  judg- 
ment    (Id.) 

63.  The   only    practice    known    to    the 
Code,  when  judgment  has  been   ren- 
dered by  the  special  term,  is  to  review 
it  on  appeal  on  case  and  exceptions,  or 
upon  the  record,  if  no  case  is  made. 
(Id.) 

See  ASSESSMENT  AND  ASSESSORS.  (Id.) 
JUDGMENT.  (Id.) 
MORTGAGE.    (Id.\ 

64.  Where  an  answer  admits  the  making 
and  delivery  of  a  promissory  note,  and 
sets  up  an  affirmative  detense,  the  af- 
firmative '8  with  the  defendant,  who 
is  entitled  to  open  and  close  ;   and  the 
refusal  of  the  court  to  allow  him  so  to 
do  is  error,  for  which   the   judgment 
will  be  reversed  and  a  new  trial  or- 
dered. (Lindsley  agi.  European  Petro- 
leum Company,  3  Lansing,  176.) 

65.  An  order  obtained  by  the  defendants 
at  the  special  term  in  Binghamton,  not- 
withstanding an   order,   staying  pro- 
ceedings on  the  motion  therefor,  had 
been  served  on    the  defendants'  attor- 
neys, in  New  York,  on  the  same  day, 
but  not  in  time  to  be  communicated  to 
counsel  at  Binghamton  : 

Held,  not  to  be  irregular.    (Ramsey  agt. 
-Erie  Railroad  Co.,  3  Lansing    181.) 

66.  A  motion  for  nonsuit  upon  the   gen- 
eral ground  that  the  plaintiff  has  made 
out  no    ca'ise    of   action   is  sufficient 
when  cleanly  upon  the  whole  case  no 
no  cause  of  action  is  proved,  even   if 
apparent   that  the   moving  party  mis- 
apprehends the  true  ground  of  his  mo- 
tion,   and    is    relying    upon    grounds 
vrhollv  untenable."  (  Winslow  agt.  Bliss, 
3  Lansing,  220.) 

See  APPEAL.  (Id.) 

CANAL  CONTRACTS.  (Id.) 
CONTRACT    ( Td. ) 
DOWER.    (Id.) 


HABEAS  CORPUS.  (Id.) 
INJUNCTION.  (Id.} 
PLACE  OF  TTIAL.     (Id.) 
SURROGATE,  SURROGATE'S  COURT 
AND  DECREE.  (Id.) 

PREMIUM  NOTES. 
See  INSURANCE  COMPANY.  (3  Lansing. y 

PRESENTMENT    FOB    PAYMENT. 

See  BILLS"  OP  EXCHANGE  AND   PROM- 
ISSORY NOTES.     (3  Lansing.) 
NOTARY.   (Id.) 

PRESUMPTION. 

1.  Where  evidence  has  been  given  tend- 
ing to  raise  doubts  as  to  the  possession 
by  the  plaintiff,  of  the  property  alleged 
by  him  to  have  been  lost,  it  is  no  error 
to  receive  evidence  that  similar  prop- 
erty was  in  his  possession  shortly  be- 
fore the  time  of  such  loss.  Continuance- 
of  Dossession  may  fairly  be  presumed. 
(  Wilkins  agt.  Harle,  44  JV.  Y.,  172.) 

2.  There  is  no  presumption  that  the  com- 
mon  law  is  in  force  in  Russia.     Such 
presumption  applies  only  to  England, 
and  the  States  which   have  taken  the 
common   law   from  England.     In  thfr 
absence  of  proof,   as   to  the  laws  of 
other   foreign  countries,  our  own  law 
must  furnish  the  rule  for  deciding  the 
rights  of  parties  litigating  in  the  courts 
of  this  State.     (Savage  agt.   O'Neil.  44 
N.  Y.,  298.; 

3.  Where  the  evidence  shows  only  that 
the  plaintiff'  received  money  from  her 
mother   in   Russia,  when  she  became 
twenty-one  years  of  age  ;  that  she  was 
married  in  1847,  came  to  this  State  in 
1857  and  had  since  resided  here,  there 
being  no  proof  as   to  what  were  the 
laws  of  Russia,  and  no  positive  proof 
as  to  where   she   resided    when    she 
received  the  money,  or  at  the  time  or 
her  marriage,  the  laws  of  this   state 
must   govern   in   determing   questions 
affecting  her  rights  and  property.   (Id.) 

See  REFEREE.    (45  iV.  T.) 
TRIAL.     (Id.) 

ADVERSE  POSSESSION.    (45  N  Y.) 
PAYMENT.     (Id.) 
APPEAL.    (3  Lansing.) 
CONTRACT   FOR   SALE   OF  LANDS. 

(Id.) 

COURT  OF  JUSTICE  OF  THE  PEACE. 
(Id.) 

PRESUMPTION     OF     DELIVERY. 
See  DEED.     (3  Lansing^ 
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PRICE. 

See  CONTRACT.    (3  Lansing. ) 

PRINCIPAL  AND  AGENT. 

1.  Where  a  person   is  employed  by  an 
inkeeper  for  the  purpose  of  receiving 
robes,  cushions,   whips,   &c.,   during 
one  night  at  a  ball  or  dance,  and  where 
one  of  the   guests  toward   the    close 
thereof,  received  his  robes,  whip,  &c., 
and  with  his  horse  and  carriage  left  for 
home,  but  within  an  hour  afterwards 
perhaps,  returned  to  the  hotel,  and  car- 
ried in    the    robe    and    cushion    aud 
handed   them  to  the  same  clerk,  who 
was    still    there   employed,  and   told 
him : 

"That  he  (the  former  guest)  had 
been  tipped  over,  and  these  things 
would  have  to  remain  there  two  or 
three  days  or  until  he  could  find  his 
horse  at  any  rate,  and  asked  the  clerk 
if  it  would  be  all  right,  and  he  (the 
clerk)  said  it  would  be." 

2.  In  an  action  subsequently  brought  by 
the   father  of   the  guest    against  the 
landlord  to  recover  the  value  of  the 
robe  and  cushion  which  had  been  lost 
— it  being  conceded  that  the  landlord 
knew  nothing  of   their  being  left  at 
his  house — and  the  quoted  statement 
above  being  all  the  evidence  there  was 
on  the  subject : 

Held,  that  the  charge  of  the  judge,  that 
under  the  circumstances,  defendant 
was  bound  to  put  the  clerk  on  the 
stand  as  a  witness,  to  make  such  ex- 
planation as  he  could,  and  in  the  ab- 
sence of  such  explanation,  the  jury 
must  find  ior  the  plaintiff,  unless  tfle 
property  was  left  with  the  clerk  pur- 
suant to  a  special  agreement,  was  error. 
The  clerk  was  interested  in  swearing 
the  liability  on  the  defendant.  (Coy- 
Icendall  agt.  Eaton,  ante,  378.) 

3.  That  the  property  was  left  with  the 
clerk  to  be  kept  for  two  or  three  days, 
or  until  the  horse  was  found  was  sworn 
to  as  above  quoted,  and  there  was  no 
other  evidence  on  the  point.  On  this  evi- 
•dence  the   question   was  whether  the 
•clerk  was   acting  within  the  scope  of 
his  authority  as  agent  when  be  made 
the  contract,  and  this  was  a  quesiion 
of  law.    The  charge  of  the  court,  there- 
fore, that  the  defendant  was  not  liable 
if  there  was  a  contract  between  the 
clerk    and    the   former  guest,   but   If 
there  was  no  such  contract,  defendant 
was  liable,  was  error.     (Id. ) 

4.  Where    an  agent,   having    authority 


only  "  to  settle  or  arrange"  certain 
claims,  receives  notes  in  settlement 
thereof,  and  without  the  consent  or 
knowledge  of  his  principals,  sells  them 
for  less  than  their  face,  he  is  respons- 
ible for  the  full  nominal  amount  there- 
of, on  proof  that  they  were  good  and 
collectible,  as  for  money  had  and  re- 
ceived to  the  use  of  his  principals  ;  and 
an  assignment  of  "  the  notes  or  the 
avails  thereof  is  sufficient  to  trans- 
fer the  cause  of  action.  (Alien,  agt. 
Brown,  44  N.  Y.,  228.) 

5.  The  fact  that  the  agent  and  his  prin- 
cipals were  joint  owners  of  the  original 
claim,  aud  he  has  incurred  expenses  in 
effecting   the  settlement,  does  not  en- 
title him  to  an  accounting  before  ac- 
tion, as  no  partnership  relation  exists 
between  them.    His  claim  for  the  ex- 
penses is  simply  available  as  an  off-set 
against  their  proportion  of  the  avails. 
(Id.) 

6.  In  a  proceeding  under  the  statute  tor 
a  sale  of  real  estate  to  pay  debts  of  a 
testator.  B,  an  auctioneer  employed  by 
the  executor,  bid  in  the  premises  him- 
self,  and,  before  confirmation   of  the 
sale,  made  an  arrangement  with   the 
executor,   by  which  they  were  to   be 
jointly  interested  in  the  purchase.   The 
sale  was    subsequently   confirmed   by 
the  surrogate,  exparte,  and,  a  few  days 
afterward,   the   executor  executed    a 
deed  of  the  premises  to  B.,  and,  on  the 
same  day,  received  from  B  a  deed  to 
himself  of  one-half  thereof: 

Held,  that  the  sale  was  void,  both  be- 
cause B,  who  purchased,  was  an  agent 
of  the  executor  in  making  the  sale, 
and  because  the  executor  became  in- 
terested before  the  sale  was  consum- 
mated. ( Te/nrittvnger  agt.  Brown,  agt. 
44  N.  Y.,  237.) 

7.  If  an   agent  (a  clerk),  authorized,  by 
the  general  mode  in  which  the  business 
of  his  principals  (forwarders^  is  con- 
ducted, to  make  a  general  contract  in 
the  ordinary  course  of  the  business,  as- 
sumes to  make  a  special  contract  with 
a  third  person,  who  has-  no  notice  oi 
any  limitation  of  the  authority  of  such 
agent,    the    principals,     as     between 
themselves  and  such  third  person,  are 
bound     by     the     contract    so    made. 
(Goodrich    agt.    Thompson,  44  N.  Y., 
324.) 

8.  Where  the  purchaser  of  goods  upon 
credit  is  known  to  the  vendor  to  be  an 
agent  of  a  known  principal,  the  prin- 
cipal alone  is  responsible,  unless  credit 
is  tfiven  exclusively  to  the  agent,   in 
which    case   the  agent    is    alone    re- 
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sponsible.     (Meeker  agt.  ClagJiorn,  44 
A'.  Y.,  349.) 

9.  If    the  purchaser  is  an    undisclosed 
agent,   his  principal  not  being  known 
to  be  such,  and  credit  is  given  to  such 
agent,  the  vendor  can  hold  responsible 
either  the  principal  or  the  agent,  at  Ins 
election.     (Id.) 

10.  If  the  principal  claims  that  the  ven- 
dor   knew    him  to  be  such,  but  gave 
credit    exclusively    to   the   a.ifent,    he 
assumes  the  burden  of  establishing  this 
by  clear  proof,  that  the  credit  is  given 
to  the  principal.     (Id.) 

11.  If   an   agreement   for  insurance    is 
made  with  an  agent,  authorized  "  to 
bind  the  company  (his  principal)  dur- 
ing the  correspondence."  but,  without 
any  fault  or  neKlijfence  of  the  applicant, 
and  through  the  neglect  of  the  agent, 
the  application  is  not  received  or  acted 
upon    by  the  company  until  a  loss  oc- 
curs, the  company  is  liable.    (Fisk  agt. 
Cottenett^A  N.  Y.,  538.) 

12  As  each  member  of  a  firm,  by  virtue 
of  the  partnership  relation,  has  author- 
ity to  bind  his  firm  by  all  acts  and  rep- 
resentations apparently  within  the 
scope  of  its  business,  and  to  employ  an 
agent  with  the  same  authority,  the 
delivery  by  one  pa-truer  of  a  blank 
draft,  signed  with  the  name  of  his  firm 
as  drawer,  implies  authority  in  the 
holder  to  till  it  up  and  negotiate  it, 
'  which  third  persons  have  a  right  to 
rely  upon.  (C/temuny  Canal  Jiank 
agt.  Sradner,  44  N.Y'.,  680.) 

13.  If  the  holder  procures  a  bans  to  dis- 
count such  a  draft,  the  fact  that  it  is 
tilled  up  in  the  presence  of  the  finan- 
cial officer  of  the  bank  by  the  holder, 
•who  inserts  his  own  name  as  payee, 
and  that  of  a  firm  of  which  he  is  a 
member  as  drawee,  and  indorses  it 
himself,  before  it  is  discounted,  does 
not  show  notice  to  the  bank  that  it  is 
accommodation  paper,  nor  call  for  in- 
quiry, on  the  part  of  the  bank,  as  to 
the  authority  of  one  partner  to  bind 
the  firm  named  as  drawer.  The  bank 
lias  a  right  to  infer,  from  the  fact  of 
possession  by  the  holder,  that  he  is 
authorized,  as  agent  of  the  drawer,  to 
negotiate  the  draft  for  the  benefit  of 
the  drawer.  (Id. ) 

See  NEGLIGENCE.     (44  If.  Y.) 

14.  Where  the  defendant,  owning  a  city 
lot,  had  authorized  C.,  a  broker,  to  re- 
ceive and  communicate  to  him  propo- 
sals for  the  sale  of  it,  and  C..  had  as- 
sumed to  sell  the  property  to  the  plain- 
tiff, and  sign  a  binding  contract  of  sale  :• 


Held,  that  it  was  essential  to  the  validity 
of  any  alleged  ratification  of  such  sale, 
by  letters  of  the  defendant  to  the  plain- 
tiff, that  they  must  have  been  written 
with  full  knowledge  on  the  part  of  the 
defendant  not  only  of  the  contract  that 
the  agent  had  made,  but  also  substan- 
tially how  it  was  made  (Rowan  agt. 
Hyatt,  45  N.  Y.,  138.) 

See  INSURANCE.   (3  Lansing.) 
JOINT  LIABILITY.    (Id.) 

PRINCIPAL  AND  SURETY. 

1.  A  request  made  by  sureties  to  a  cred- 
itor, to  enforce   securities  held  by  the 
latter  from  their  principal,  to  the  end 
that  they  may  be  discharged  by  satis- 
faction of  the   debt,   does  not  impose 
upon  the  creditor  an  absolute  duty  to 
enforce  such  securities  without  delay. 
It  is  only  necessary  that  the  creditor 
act  in  good  faith  and  be  free  from  gross 
neglect.     (The  Black  Hirer  Bank  agt. 
Paye,  UN.  Y.,  453.) 

2.  If  the  creditor  unreasonably  delays, 
or  acts  in  bad  faith,  or  is  grossly  negli- 
gent, whereby  the  value  of  the  securi- 
ties is  impaired,  the  loss  thus  occasion- 
ed is  a  defense,  to  that  extent,  avail- 
able to  the  sureties ;   but  mere  delay 
will    not    suffice   to    discharge    them. 
(Id.) 

3.  In  cases  where  by  the  mere  laches  of 
the  creditor,  the  surety's  means  of  in- 
demnity are  impaired,  his   liability  is 
discharged  only  to  the  extent  of  the 
loss  sustained  bv  reason  of  such  laches. 
(Barhydt  agt.  ffllit,  45  N.  Y.,  107.) 

4.  Where  the  plaintiff's  testator  let  cer- 
tain premises  by  a  lease  to  which   he 
and  the  lessee  alone  were  parties,  in 
the  body  of  which  was  inserted  a  writ- 
ten clause  requiring  him  to  give  notice 
to  the  defendants,  the  sureties  of  the 
lessse,  in  case  the   rent  should  not  be 
paid  when  due.  who   were  thereupon 
to  have  the  right,  upon  payment  of  the 
rent,  to  take  possession  of  the  premises; 
and  by  the  sureties'  printed  agreement 
signed  by  the  di-fend;ints,  and  annexed 
to  the  lease,  they  agreed  to   pay   upon 
default  of  the  lessee  without  any  notice 
of  non-payment  or  proof  of  demand  be- 
ing made  : 

Held,  that  the  two  clauses  were  not  in- 
consistent, and  that  the  giving  of  the 
notice  required  by  the  lease,  did  not 
constitute  a  condition  precedent  t<> 
the  recovery  of  the  rent  from  the 
defendants,  on  failure  of  the  lessee  to 
pay  it.  (Id.) 

5.  It  is  the  right  of  a  surety  to  pay. the 
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debt  and  sue  his  principal,  and  one 
who,  for  value,  transient  a  debt  or  se- 
-Jirity  and  becomes  guarantor  or  in- 
tiorser  thereupon,  can  thus  protect 
himself  against  the  consequences  of 
delay  in  enforcing  the  principal  obliga- 
tion. He  cnnnot,  by  notice,  imp.'Se 
upon  the  creditor  or  holder,  the  duty 
of  active  diligence,  at  the  risk  of  dis- 
charging the  snrerv  bv  omitting  if. 
(  Welts  agt.  Mann,  45  N.  Y.,  3*7.) 

6.  One  who  guarantees  the  performance 
of  a  contract  has  the  right,  after  default 
by  his  principal  which  would  justify 
its  termination,  to  require  that  the 
•con  tract  be  terminated  and  the  claim 
against  himself,  as  surety  be  confined 
to  the  damages  then  recoverable. 
(Hunt  agt.  Roberts,  45  N,  Y.,  691.) 

~.  The  defendant  guaranteed  the  per- 
formance .  on  the  part  of  C.,  of  a  build 
ing  contract  made  by  C.  and  the  plain- 
tiffs, wherein  the  plaintiffs  ugreed  to 
perform  the  work  by  the  15th  of  Octo- 
ber, and  C.  to  furnish  materials,  and 
pay  a  certain  eum.  After  October  15>h, 
the  work  being  unfinished,  the  de- 
fendant gave  notice  to  the  plaintiff, 
that  if  they  did  not  complete  the  work 
before  the  1st  of  November,  he  would 
viot  be  responsible  as  guarantor  there- 
after. The  plaintiffs  kept  on  until  June 
following,  being  delayed  by  C's  failure 
to  supply  materials."  The  defendant, 
by  an  arrangement  with  a  third  person 
and  to  which  the  plaintiffs  were  not  a 
party,  had  assumed  C's  obligations, 
and,  after  November  1st,  urged  the 
plaintiffs  to  perform,  and  himself  sup- 
plied materials,  but  stated  to  them  that 
he  would  not  be  personally  responsible: 

Held,  in  an  action  on  the  contract  of 
guaranty,  that  the  effect  of  the  notice 
was  an  extension  of  time  for  perform 
ance.  and  continued  the  defendant's 
liability  as  guarantor  to  November  1st 
only;  and  his  liability  was  limited  to 
the  debt  and  damages  which  the  plain- 
tiffs were  entitled  to  claim  at  that 
time.  (Id.) 

PRIVILEGED  COMMUNICATIONS. 

47.  All  communications  made  by  a  client 
to  his  counsel,  with  a  view  to  pro- 
fessional advice  or  assistance,  are  priv- 
ileged, whether  such  advice  relates  to 
a  suit  pending  or  contemplated,  or  to 
any  other  matter  proper  for  such  ad- 
vice or  aid  ;  but  communications  made  ' 
in  the  presence  of  all  the  parties  to  the 
controversy  are  not  privileged,  and  this 
exception  "includes  a  case  where  the 
communications  were  made  by  the 
plaintiff's  assignor  in  trust  for  cred- 


itors, in  the  presence  of  the  defendant, 
to  the  attorney  employed  to  draw  the 
papers  between  them.  (Britton  agt. 
Lorenz,  45  N.  Y.,  51.) 


PROMISSORY  NOTE. 

See  BOXA  FIDE  HOLDER,     (ft  N.Y.) 
HUSBAND  AND  Wins.    (Id.) 
PARTNERSHIP.     (Id.) 

1.  Where  a  note  is  given   payable   "  to 
the  order  of"  certain    persons  named, 
and  after  its  delivery   by   the   makers, 
the  holders,  without  the  knowledge  or 
consent  of  the  makers,  erase  the  words 
"  to  the  order  of,''  and  insert  the  words 
"or  bearer."  tiiis  is  an  alteration  which 
does  not  change  or  affect  the  liability 
of  the   makers  ;   and  unless  it   can   be 
seen  that  their  liability   may  possibly 
be  affected  prejudicially,  by  the  alter- 
ation, it  does  not  vitiate  and  destroy 
the  note;  itiseems.  (flint  &gl.  Craig,  5l) 
Barb.,  319.) 

2.  Even  assuming  that  such  an  alteration 
was  in  fact  made,  and  ia  material,  still 
it.  is  not  necessarily  a  forgery;    that 
depending   upon   the    intention    with 
which   the  alteration  was  made.      A 
fraudulent  or  felonious  intention  is  not 
to  be  presumed,  but  is  to  be  proved. 
(Id.) 

3.  Although   an   alteration,  in  a  prom- 
issory note,  be   material,   so  that  the 
makers  might,  if  they  should  so  elect, 
avoid   payment,  upon  the   ground   of 
the  unauthorized  alteration,  yet  as  they 
might,  upon  inquiring  into  the  facts  and 
circumstances,  ratify  the  alteration,  and 
thus  render  the  note  perfectly   valid  ; 
or  consent  to  pay  it  without  regard  to 
such  alteration ;   and  as  it  would  be 
but  just  that  they  should  do  so,  the  law 
will  infer  that  they  would.  (Id.) 

4.  But  this  is  a  question  which  concerns 
the  makers,  alone.  A  third  person  who 
is  not  a  party  to  the  note,  nor  in  privity 
•with  any  one  who  is  a  party,  has  no 
interest  in  the  question,  nor   right  to 
assume  that  the  makers  will  refuse  to 
pay,  on  account  of  tha  alteration.  (Id.) 

5.  A  person  to  whom  a  promissory  note, 
made  by  anothor,  has  been  turned  out, 
by  the  holders,  as  collateral    security 
for  the  payment  of  a  loan,  and  who,  on 
demand  of  the  note,  after  payment  of 
the  loan,  refuses  to  redeliverit,  cannot. 
in  an  action  by  such  holders,  to  recover 
for  the  wrongful  conversion  of  the  note, 
set  up  the  defense  that  a  material  alter- 
ation has  been  made,  in  it,  since  it  wan 
executed ;  either  a  bar  to  the  action,  or 
to  mitigate  the  damages.  (Id.) 
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ti.  The  whole  matter  and  subject  of  the 
alteration  of  the  note  is,  as  between 
the  parties  to  such  action,  wholly 
irrelevant  and  immaterial,  for  any  pur- 
pose. (Id.} 

7.  The  defendant  is  to  be  deemed  and 
taken  as  having  no  interest  in  the  note, 
any  more  than  one  would  have  who 
had  obtained  possession  of  the  prop- 
erty of  another,  by  any  tore  or  larceny. 
He  is  neither  lawful  owner  nor  lawful 
holder.  His  possession  is  without  right, 
and  by  means  tortions,  and  through  a 
breach  of  trust.  (Id.) 

&  An  indorser's  engagement  is  a  con- 
ditional one,  to  be  made  absolute  upon 
the  observance  of  such  formula  as  are 
prescribed  by  law  ;  unless  waived,  or 
rendered  unnecessary  by  facts  and  cir- 
cumstances attending  the  maturity,  de- 
mand and  refusal  of  payment,  recog- 
nized by  commercial  law.  (Harden  agt. 
Boyce,  59  Barb.,  4^5.) 

9.  Where  a  promissory  note,  payable  in 
the  city  of  New  York,  matured  during 
the  civil  war,  there  being  no  pretense 
that  notice  of  dishonor  had  been  waiv- 
ed, or  was  unnecessary ;   it  was  held 
that  an  indorser  residing  in  the  state 
of   South    Carolina    was    entitled    to 
notice  ;  but  that  the  holder  was  under 
no  obligation  to  send  it,  as  long  as  the 
impediment  occasioned  by  war  exist- 
ed. (Id.) 

10.  That  it  was  his  duty,  however,  to 
send  it  when  the  interruption  of  in- 
tercourse ceased.    (Id.) 

11.  That  it  was  not  a  sufficient  perform- 
ance of  his   doty   to   the    indorser  to 
deposit  in  the  post  office  at  New  York, 
a  notice  of  protest  addressed  to  him  at 
his  residence  in  Greenville,  in  the  state 
of  South  Carolina,  on  the  4th  of  Oc- 
tober, J861,  when  open  war  prevailed 
•between  the  government  of  the  United 
States  and  the  Confederate  States,  and 
there  was  no  longer  any  actual  mail 
communication    between    New    York 
and  South  Carolina,  and  all  intercourse 
or  communication  between  the  citizens 
of  those  states,  respectively,  was  un- 
lawful, and  prohibited.    (Id.) 

12.  And  that  the  holder,  when  he   de- 
posited such   notice,    did  not  put  it  in 
such  course  of  transportation  and  de- 
livery as  would  accomplish  the  duty 
imposed  on  him  by  law.   (Id.) 

13.  That  the  holder  must  be  held  to  have 
known  of  the  existing  condition  of  the 
country,  and  the  prohibition  of  inter- 
course ;   and    he  could  not,  therefore, 
cast  upon  the  government  the  burden 


of  preserving  his  letter,  or  contents, 
until  the  termination  of  hostilities. 
(Id.) 

14.  A  promissory  note  given  by  a  man 
to  a  woman,  iu  consideration  of  her 
promise  to   marry  him,  is  made  upon 
and  for  a  sufficient  and  valuable  con- 
sideration.    (  Wright  agt.    Wright,  59 
Barb.,  505.) 

15.  The    subsequent    marriage    of    the 
parties  will  not  affect  or  destroy  suf.h 
a  note.  It  is  a  contract  to  pay,  made,  in 
contemplation  of  marriage  and  by  force 
of  statute,  (Laws  of  1848,  ch.  379,}  re- 
mained in  full  force  after  the  marriage. 
(Id.) 

16.  It  seems  the  payee  can  sue  upon  such 
a  note,  at  law.     But  whether  she  can 
or  not,  this  court  having  the  case  be- 
fore it,  in  an  action  on  the  law  side, 
showing  that  the  note  was  the  wife 's 
separate    property,    ought,    in     some 
shape,  to  apply  a  remedy.    (Id.) 

See  ALTERATION  OF  INSTRUMENTS.  (Id) 
MARRIED  WOMEN.  (Id.) 
USURY.   (Id.) 

BILLS  OF  EXCHANGE   AND   PROM- 
ISSORY NOTES.     (3  Landing.) 

PROOF  OF  SERVICE. 

See  EVIDENCE.    (3  Lansing.) 

PROPOSITION   AND  ACCEPT- 
ANCE. 

See  CONTRACT.    (44  If.  Y.) 

PROTEST. 

See  EVIDENCE.    <44  N.  Y) 
NOTARY.    (3  Lansing.) 

PROXIMATE  AND  REMOTE 
CAUSE. 

1.  A  policy  of  insurance  (marine,)  which 
excepts  loss  by  the  bursting  of  boilers, 
but  covers  that  "occui-ing  subsequent 
to  and  in  consequence  of  such  burst- 
ing," does  not  cover  a  total  loss  occa- 
sioned by  an  explosion  so  violent 
as  to  tear  open  the  sides  of  the  vessel 
to  such  an  extent  that  the  water  ad- 
mitted sinks  her  in  five  or  ten  minutes. 
As  the  vessel  was  manifestly  worthless 
the  moment  the  explosion  had  oc- 
curred, the  loss  was  immediate  upon, 
not  subsequent  to.  the  explosion,  with- 
in the  meaning  of  the  policy.  (Evans 
agt.  The  Columbian  his.  Co.,  44  N.  Y , 
146.; 
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PUBLIC  OFFICER. 

1.  The  declarations   of  a    public   officer 
cannot  be  given  in  evidence,  as  admis- 
sions to  bind   a  municipal  corporation 
of  which  he  is  the  agent,  unless  they 
are  part  of  the   res  yestoe.     (Cortland 
Co.  agt.  Hcrkimer  Co.,  41  N.  Y.,  22.) 

2.  On    the  trial   of  an    action   brought 
against  the  superintendent  of  the  poor 
to  recover  for  the    maintenance  of  a 
pauper,  alleged  to  have  been  improper- 
ly removed  with  intent  that  he  should 
become  chargeable  to  another  county, 
evidence  on  the  part  of  the  plaintiff, 
tending  to  show  declarations  made  by 
the  defendant    long  after    the  alleged 
removal  was  stricken  out.      Tht  de- 
fendant, as  a  witness,   was   allowed, 
to    answer  the  question:     "Did   you 
send  ("the  pauper)  from  the  county  of 
Herkimer     in     good     faith  ? "      The 
plaintiff  duly  excepted  to  both  rulings  : 

Held,  DO  error.     (Id.) 

3.  The  principle  should   be  regarded  as 
setiled  in  this  State  that  public  officers, 
•whose  duties  are  not  judicial,  are  an- 
swerable iu  damages  to  any  one  speci- 
ally injured  by  their  careless  and  neg- 
ligent performance  of,  or  omission  to 
perform,   the    duties    of    their    office. 
( Hover  agt.  Barkkoof,  44  N.  Y.,  113.) 

PUBLIC  PARK. 

See  CONSTITUTIONAL  LAW.  (3  Lansing.} 

PUBLIC  POLICY. 
See  CONSIDERATION.    (44.^.  T".) 
PURCHASER. 

See  VENDOR     AND    PURCHASER.      (44 

N.   Y.) 
MORTGAGE.     (59  Barb.} 

QUESTIONS  OF  LAW  AND  FACT. 

1.  Whether  business  conducted  by  the 
husband  nominally  as  the  agent  of  his 
wife,  is  in  fact  the  wife's,  and  the  hus- 
band merely  her  agent,  or  the  agency 
a  mere  cover  for  the  husband's  busi- 
ness, to  keep  his  property  from  his 
creditors,  there  being  evidence,  how- 
ever slight,  tending  to  each  conclusion, 
is  a  question  of  fact  to  be  submitted  to 
the  jury.  (Abbey  agt.  Deyo,  44  N.  Y,, 
o4o. ) 

£,  'Proof  of  the  fact  that  the  defendant 
dug  a  ditch  across  a  public  sidewalk, 
and  allowed  it  to  remain  open  in  the 
night-time,  with  no  provision  for 


warning  or  protecting  travelers,  es- 
tablishes negligence  as  matter  of  law,, 
and  a  refusal  to  submit  this  question 
to  the  jury  is  no  error.  (Sexton  agt. 
Zett,  44  N.  Y.,  430  ) 

3.  If  a  passenger  claims  that  a  rail  was 
broken  before  the  train  upon  which  he 
was   riding    reached   it,   he  is  called 
upon  to    show   the  fact   by  evidence. 
The  mere  fact  that  another  train  has 
passed  over  the  road  a  short  time   be- 
fore does  not  present  any  question  that 
can  properly  be  submitted  to   a  jury. 
(McPadden  agt.  The  N.  Y.  Cen.  R.K. 
Co.,  44  N.  Y.,  478.) 

See  FINDINGS  OF  FJ^CT.     (44  N.  Y. ) 
INSOLVENT  DEBTORS.    (Id.) 
TRIAL.     (Id.) 

4.  Common  carriers  by  land  are  ordin- 
arily boui'd   to   deliver  or  tender  the 
goods  to  the  consignee  at  his  residence 
or  place   of  business ;  but  when   the 
consignee  cannot  be  found  with  reason- 
able  dilligence,    the  common    carrier 
may  relieve  himself  from  liability  by 
depositing  the  property  in  a   suitabl'e 
place   for   the  owner.     When  there  is 
a  conflict  of  evidence,  reasonable  dili- 
gence is  a  mixed   question  of  fact  and 
law.     (Witbeck  agt.    Holland,  45    N. 
Y.,  13.) 

5.  Where  the  defendantsjreceived  goods- 
at  Albany,  to   be   delivered    in   New 
York,   addressed  to  "  McEntee,  New 
York,"  and  on  their  arrival   the  plain- 
tiff demanded  them  and  offered  to  pay 
the  charges,  but  the  defendant  refused 
to  deliver  them,  and  defendant  gave 
evidence    rending  to   show    that    the 
refusal    was   coupled  with   an  otter  to 
deliver  the  goods,  if  the  plaintiff  would 
produce  any  paper  showing  ownership 
or  authority  to  receive  them  : 

Held,  that  it  should  have  been  submitted 
to  the  jury,  whether  the  refusal  waa 
qualified  ;  and  if  so,  whether  the  quali- 
fication was  reasonable  and  was  the 
true  reason  for  not  delivering  the- 
goods.  (Id.) 

6.  It  cannot  be  held,  as  a  matter  of  law, 
that  the  lands  embraced  in  a  park  are 
of  no  more   value  to  the  city  than  the 
same  lands  when  devoted  to  the  public- 
use  as  streets,  and  an  award   of  the-- 
damages  sustained  by  the  city,  by  rea- 
son of  such   conversion  of  park  lands 
into  streets,  having  been  confirmed  by 
the  supreme  court,  in  the  a-bsence  of 
any  legal  error,  is   conclusive.     (Mat- 
ter of  Xinth  Avenue  and  \bth  Street, 
45  N.  Y.,  729.) 

See  INSURANCE  (LIFE),    (46  N.  Y.) 
PAYMENT.    (Id.) 
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RAILROADS. 

1.  The  statute  gives  every  railroad  cor- 
poration the  power  to  borrow   money 
for  completing,  furnishing  and  operat- 
ing its  road,  to  issue   bonds  for  any 
amount  so  borrowed,  and  to  mortgage 
its  property  and  franchises  to  secure 
such  bonds,  or  for  any  debt  contracted 
for    the      purposes     aforementioned. 
( 'Thompson  agt.  The  Erif.  Railway  Co., 
ante,  68.) 

2.  Where  such  a  corporation  have  issued 
a  mortgage  in  trust  "  to  consolidate  its 
funded  debt,  obtain  the  money  and  ma- 
terial necessary  for  perfecting  its  line 
of   railway,  enlarging  its    capacities, 
and  extending  the  facilities  thereof," 
they   have  the  power    to  issue  their 
bonds  for  the  amount  and  for  the  pur- 
poses expressed  m  tne  mortgage.   (Id. ) 

3.  If  they  have  the  power  to  make  such 
mortgage  and  issue  bonds  thereon,  no 
suit  to  restrain  such   action  will  lie  by 
a  common  stockholder,  or  by  preferred 
stockholders,   who   stand   in  110  better 
condition.     (Id. ) 

4.  And  especially  where  there  is  no  evi- 
dence in   the   case  showing   that   the 
plaintiffs  would  sustain  injury  by  the 
»cts  sought  to  be  restrained.     (Id.) 

5.  A  railroad  company  in  determining  on 
its  route  acts  arbitrarily.     No  one  is 
entitled  to  any  notice  on   the  subject, 
until  the  route  has  b«en  actually  desig- 
nated and  the  map  and    profile   filed. 
Then  the  company  is  in  a  condition  to 
notify  the  property-holders  whose  lauds 
are   to  be  taken.      (Norton  agt.    The 
WaWdll  Valley  R.  R.  Co.,  ante,  228 J 

6.  Any  person  feeling  himself  aggrieved 
may,  within   a  certain  time  after  writ- 
ten notice  of  the  route,  apply  to  a  jus- 
tice of  the  supreme   court  for  the  ap- 
pointment of  commissioners  ;  who,  on 
a  hearing  of  the   parties,  are  to  affirm 
or  alter  the  route.    (Id. ) 

7.  The  duty  of  examining  the  route  is 
not  imposed,  by  the  statute,  on   a  jus- 
tice of  this   court.    The  nature  of  the 
examination  is   such    that   he  cannot 
make  it.     It  is  to  be  made  by  commis- 
sioners, one  of  whom   must  be  a  civil 
engineer.     AH  that  is  to  be  done  by 
the  justice  is  to  see  that  there  is  suffi- 
cient  cause   for    the    appointment  of 
the  commissioners.     (Id.) 

8.  It   is  the   d-uty  of  a  passenger  upon 
getting  on  a  city  railroad  car  to  place 
hira*el-f  in  as  safe   a  position  thereon 
HH  he  is  able  to  obtain,  and  it  is  no  ex- 
cuse on  hia  part  for  placing  himself  in 
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an  unsafe  one,  that  the  persons  in 
charge  know  that  he  is  unsafe,  and  do> 
not  drive  him  therefrom,  when  the 
danger  is  equally  well  known  to  him. 
(  Ward  agt.  Central  Park,  d>c.,  Rail~ 
way  Co.,  ante,  289.) 

9.  Although  standing  upon  a  platform  of 
a  car  is  not  negligence  per  se,  but  open 
to  explanation,  yet,  where  a  passen- 
ger stood  upon  the  very  edge  of  the 
platform  without  holding  on  to  any- 
thing and  with  knowledge  of  the  bad 
condition  of  the  street  and  track,  caused 
by  the  accumulations  of  ice  and  snow, 
and  maintained  such  position  after  an 
opportunity  had  been  given  to  him 
to  exchange  it  for  a  place  of  com- 
parative safety,  until  thrown  off  by  a 
jirk  of  the  car  occasioned  by  the  said 
bad  condition  of  such  street  and 
track  : 

Held,  that  he  was  guilty  of  negligence 
which  contributed  to  the  injury,  and 
could  not  recover  against  the  railroad 
company,  notwithstanding  the  latter 
were  also  negligent.  (Id.} 


See  COMMON  CARRIERS     (44  N.  Y.} 
NEGLIGENCE.    (Id.) 

10.  Where  the  plaintiff  purchased   from 
the  defendant,  a  railroad  corporation, 
created  by  the  laws  of  this  state,  at  a 
station  within  this  state,  a  passenger's 
ticket  thence  to  the  city  of  New  York, 
and  having  taken  passnge  in  its  cars  to 
be   carried    thither,  received   injuries 
upon  a  portion  of  the  road  situated  in 
the  state  of  Pennsvlvania,  through  the 
negligence  of  the  defendant's  servants: 

Held,  that  the  amount  of  damages  for 
such  injuries,  recoverable  bv  him,  was 
not  affected  by  a  statute  of  Pennsylva- 
nia limiting  the  amount  of  recovery 
in  similar  cases.  (Dike  agt.  The  Erie 
Railway  Co.,  45  N.  Y.,  113.) 

11.  It  seems,  that  the  action  in  such  case, 
whatever  its  form,  is  based   upon  the 
contract.     (Id.'f 

12.  Although  the  22d  section  of  the  general 
railroad  act  does  not,  in  terms,  declare 
that  the  commissioners  appointed   in 
pursuance  of  it  shall  have  jurisdiction 
of  the  entire  subject  of  the  location  of 
the  route  through  the  county  in  which 
the  land  of  the  person  applying  for  their 
appointment  is  situated,   still,  that  is 
the  true  intent  and  construction  of  the 
act.     (In  the  matter  of  the  Long  Island 
R.R.  Co.,  45  N.  Y.,  364.) 

13.  The  appointment  of  commissioners  can 
only  be  made  after  all  notices  required 
by  law   have   been  duly  served,  and 
the   fifteen  days  have  expired  within 
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•which  the  persons  aggrieved  may  ap- 
ply for  such  appointment.     (Id.) 

14.  The  commissioners  first  duly  appointed 
shall  have  exclusive  jurisdiction  to  ex- 
amine and  determine  in  respect  to  all 
objections   to   the  proposed   location  ; 
and  that  determination   is  final  upon 
all  questions  relating  thereto,     (Id., 

15.  The  last  paragraph  of  section  3,  act 
of  1847,  with  reference  to  the  liability 
of  connecting    railroads    (chap.   270), 
does  not  apply  to  interm«diaie  railroads 
but  only  to   the  road    which  receives 
the  goods.     (Hoot  agt.  Great  Western 
Railway  Co.,  45  N,  T., 


16.  Proceedings  having  been  had  to  au- 
thorize the  issue  of  bonds  of  a  municipal 
corporation  to  aid  in  the  construction 
of  a  railroad,  under  the  act  of  1869,  re- 
quiring the  county  judge  to  determine 
certain   facts     and    render   judgment 
thereon  (Laws  of  1869,   chap.   907,  ». 
2303),  a  writ  of  certiorari  may  properly 
issue  to  such   county   judgei  for  the 
purpose  of  a  review  of  his  proceedings 
by  the  supreme  court,  notwithstanding 
his  determination  has  been  entered  of 
record.      (  The  People  ex  rel.  agt.  Smith, 
45  N.  T.,  772.) 

17.  Upon  the  return   to   such   writ  the 
court  is  not  limited    to   the    inquiry 
whether  jurisdiction  of  the  parties  anil 
subject-matter  was  acquired,  but  should 
examine  the  evidence  and  determine 
whether  there    was    any    competent 
proof  ol  the  facts  necessary  to  author- 
ize the  adjudication  made,  and  whether 
in.  making  it,  any  rule  of  law  affecting 
the  rights  of  the  parties  has  beeii  vio- 

lated:   (id.) 

18.  In  such  proceedings,  competent  com- 
mon-law evidence  of  the  facts  to  be  es- 
tablished should  be  produced  before  a 
county  judge,  and,  as  his  determination 
is  binding  upon  those  who  do  not  ap- 
pear before  him,  no  admission,  or  other 
act  done  or  omitted  by  those  who  con- 
test the  application,  can  be  regarded  as 
evidence,  or  affect  the  rights  of  those 
not  appearing.     (Id.) 

19.  It  is  not  sufficient  that  the  signatures 
to  the  petition  be  proved,  unless  such 
petitioners  are  in  some  way  identified 
as  the    persons  named  on  the    "  last 
preceding  tax  list  or  assessment  roll." 
If  the  names  upon  both  are  identical, 
this  is  prima  facie  evidence  that  the 
persons  are  the  same  ;  but  the  county 
judge  may  not  act  up<3n  his   personal 
knowledge,  and,  where  initials  only 
are  given,  additional  evidence  of  iden- 
tity is  requisite.     (Id.) 

20.  The  authority  conferred  by  the  act 


must  be  exercised  in  strict  conformity 
to  and  by  a  rigid  compliance  with  the 
letter  and  spirit  of  the  statute.  (Id.) 

21.  The  petition  required  if  that  of  the 
tax-payers,  and  the  act  is  not  satisfied 
by  the    petition   of    an    agent.    The 
power  conferred  is  personal,  and  can- 
not be  delegated  :  and  it  is  error  to  in- 
clude as  petitioners  those  whose  names 
are  affixed   to    the  petition,  in  their 
absence,  under  a  verbal  authority  given 
at  some  previous  time.     (Id). 

22.  Where   the  defendant's  railroad    is 
carried    across    a  public    highway  in 
such  manner  and  place  that  those  trav- 
eling the  highway  can  neither  see  nor 
distinctly  hear  approaching  trains  until 
too  late  to  avoid  collision  with   them, 
the  company  is  liable  for  such  collision 
in  the  absence  of  negligence  of  those 
injured.     (Richardson    agt.    The   New 
York   Central  Railroad   Company.  45 
N.  Y.,  846.; 

23.  Compliance  with  the   statute  as  to 
sounding  the  whistle  and  ringing  the 
bell  is  not  the  whole  duty  of  the  com- 
pany, and  will  not  excuse  them  in  such 
a  case.     (Id. } 

See  COMMON  CARRIERS,     (45  AT.  Y.) 
EVIDENCE.     (Id.) 
NEGLIGENCE,    (Id.) 

24.  No  person  is  authorized  to  apply  to  a 
justice   of  the    supreme  court.,  under 
section  22  of  the  general  railroad  act, 
of  1850,  for  ihe  appointment  of  com- 
missioners  to   examine   the   proposed 
route  of  a  railroad  and   to  affirm  or 
alter  the  same,  except  one  whose  lands 
have  not  been  acquired  by  the  com- 
pany, and  after  the  service  on  him  of 
the  written  notice  required    by  said 
section  to  be  given  by  such  company. 
And  he  must  feel  aggrieved  by  the  pro- 
posed location  over  or  through  his  land, 
and  set  forth  his  objection  to  the  route 
designated  through   his  land,   in   hit* 
petition.     (The  People  sx  rel.  The  Erie 
and  Genesee  Railroad  Co.  agt.  Tubbs, 
59  Barb.,  401.) 

25.  The  commissioneis   thus    appointed 
are  to  exan<ine  the  proposed  route,  and 
hear  the  parties  before  deciding ;   than 
is,  the   parties  to  the   proceeding — the 
petitioner  on  the  one  side,  and  the  com- 
pany on  the  other — and  the  decision 
must  be  confined  to  the  rights  of  the 
parties  heard,  and  consistent  with  the 
rights  of  the  public.  (Id.) 

26.  It  would  be  monstrous  to  hold  that 
one   landholder  upon  a  route  could, 
upon   this  hearing,   force   a   different 
location,  not  over  his  own  laud,  but 
the  lauds  of  all  his  neighbors,  who  had 
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had  no  opportunity  of  being  heard  iu 
regard  to  it.  The  statute  contemplates 
nothing  of  the  kind,  and  was  never  in- 
tended to  give,  and  does  not  give,  any 
such  power  to  the  commissioners.  (Id.} 

"27.  This  proceeding  was  designed  not  to 
put  it  iu  the  power  of  a  few  individ- 
uals to  obstruct  and  defeat  the  con- 
struction of  railroads,  but  to  give  a 
remedy  to  a  landlord  who  mignt  sus- 
tain some  extraordinary  or  peculiar  in- 
jury from  the  proposed  location,  not 
common  to  other  lauds,  through  which 
the  proposed  route  lay,  which  could  not 
be  adequately  compensated  in  damages, 
and  which  might  be  prevented  and 
avoided  by  a  charge,  upon  the  laud, 
consistently  with  the  just  rights  of 
both  parties  aud  of  the  public.  (Id.) 

"28.  Where  it  appeared,  upon  certiorari, 
that  commissioners  appointed  under 
section  SW  of  the  general  railroad  act 
uad  exceeded,  aud  gone  far  beyond  the 
scope  of  their  powers;  had  undertaken 
to  canvass,  aud  sit  iu  judgment  upon, 
the  duties  aud  obligations  of  the  rail- 
road company,  under  a  charter,  in 
locating  its  road  generally,  aud  in  its 
choice  of  routes;  and  the  testituouy  in 
respect  to  the  injury  to  the  petitioners 
and  their  lands  was  of  the  slightest 
.and  most  frivolous  character  ;  and  from 
the  evidence  before  the  commissioners, 
and  the  map  by  them  returned,  of  both 
routes  aud  the  entire  premises,  it  was 
impossible  to  discover  any  bench' t 
which  could  accrue  to  the  petitioners, 
by  tlie  new  location,  over  the  one  pro- 
posed by  the  company  ;  aud  it  appeared 
•clear,  upon  the  whole  case,  that  cou- 
eideratious  quite  diiieieut  from  those 
of  injury  to  the  petitioners'  lands  and 
the  hope  of  ameliorating  such  injury, 
influenced  and  goverueu  the  actions  of 
the  commissioners,  the  direction  and 
determination  of  the  commissioners, 
changing  the  proposed  route  of  the 
railroad,  was  reversed,  and  held  for 
naught.  (Id.) 

•29.  A  copy  of  the  petition  for  appoint- 
ment of  commissioners,  under  the  ~'-M 
section  of  the  general  railroad  act, 
should  be  served  upon  the  company, 
as  a  part  of  the  notice  of  hearing  before 
the  commissioners,  so  that  the  company 
may  be  advised  of  what  it  is  to  meet. 
(Id.) 

30.  The  statute  provides,  in  terms,  for  a 
hearing  before  the  commissioner,  after 
they  shall  have  been  appointed,  of  the 
parties,  which  of  course  includes  the 
railroad  company  as  one  of  the   prin- 
cipal parties  to  the  proceeding.  (Id.) 

31.  The  right  to  appoint  commissioners 


to  issue  the  bonds  to  a  town,  to  aid  in, 
the  construction  of  a  lailroad  under  the 
act  of  the  legislature,  of  May,  1869. 
(Laws  of  1869,  ck.  907,)  depends  upou 
the  fact  of  a  majority  in  number  of 
the  taxpayers  of  the  town,  owning  or 
representing  a  majority  in  amount  of 
taxable  property  within  the  limits  of 
the  town,  petitioning  the  county  judge 
for  that  purpose.  The  last  assessment 
roll  of  the  town  is  made  the  criterion  - 
for  ascertaining  that  fact.  (The  People 
ex  rel.  White  agt.  Hulburt.  59  Barb., 
446.) 

32.  When  a  petition  is  presented  to  the 
county  judge,  for  the  appointment  of 
commissioners  under  the  act,  the  ques- 
tion   to   be    determined    by    him    is, 
whether  or  not  the   petition  answers 
this  requirement  of  the  statute.  (Id.) 

33.  It  is  a  valid  objection  to  the  petition, 
that  a  portion  of  the  names  upon  it 
are  signed  as  trustees,  executors,  ad- 
ministrators   and    guardians,  respect- 
ively, and  that  it  does  not  appear  that 
such   trustees,   &.C.,  had  authority  to 
sign   the    petition ;   where   the    name 
signed  to  the   petition  as  executor  or 
administrator  does  not  appear  on  the 
assessment  roll,  on  which  the  assess- 
ment is  to  the  "  estate"  of  the  testator 
or  intestate,  and  the  name  of  the  per- 
son signing  the  petition  as  executor  or 
administrator  is  omitted.  (Id.) 

34.  In  such  a  case,  it  not  appearing  to  the 
county  judge,  that  the  signers  are  in 
fact  what  they  assume  to  be,  their  sig- 
natures should  be,  and,  unless  they  are 
necessary  to  make  up  the  requisite  ma- 
jority, ia  number  and  amount,  will  b« 
assumed  to  have  been,  excluded  by  the 
county  judge.  (Id.) 

35.  It  is  not  necessary  that  the  petitioners 
should  be  owners  of  the  property  for 
which  they  are  taxed.    If  they   rep- 
resent it,  in  any  capacity,  and  are  as- 
sessed on  the  tax  list  as  so  representing 
it,  then  they  are  taxpayers,  and  may 
become  petitioners.    (Id.) 

36.  Thus,  where  one  is  assessed  on  the 
roll  as  guardian,  he  has  the  right  to 
sign  the  petition   as  guardian,  adding 
the  estate  which  he  represents.  (Id.) 

37.  Where  a  religious  society  is  assessed 
on  the   last  assessment  roll,  and  it  is 
proved  before  the  county  judge  that 
the  petition  was  signed  in  its  name,  by 
officers  of  the  society,  iu  pursuance  of. 
a  resolution  of  the  board  of  trusteed 
authorizing  them  so  to  cign,  the  society 
is  entitled  to  be  counted  by  the  comity 
judge,  as  ;i  proper  petitioner.     (Id.) 

38.  A  county  judge  does  no'_  by  signing 
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a  petition  for  bonding  a  town,  in  aid 
of  the  construction  of  a  railroad,  be- 
come incompetent  to  take  cognizance 
of  the  proceeding.  (Id.) 

39.  A  county  judge,  standing  in  the  pos 
itkm  of  a  taxpayer  who  has  voted  for 
the  issuing  of  town  bonds,  is  not  there- 
by disqualified  tor  counting  the  votes 
and  ascertaining  whether  a  majority, 
in  number  and  amount  of  taxable  piop- 
erty  represented,  has   been  given  for 
the  bonding  of  the  town,  or  not.  (Id.) 

40.  If  such  majority  has  been  given,  the 
county  judge   has  no   power,  in   the 
premises,  except  to  obey  the  statute, 
which  makes  it  his  duty,  in  such  case, 
to  appoint  three  commissioners  to  issue 
the  bonds.  (Id.) 

41.  Upon  a  certiorari  to  a  county  judge, 
to  review  his  proceedings  upon  a  pet- 
ition for  bonding  a  town  in  aid  of  the 
construction  of  a  railroad,  it  is  not  com- 
petent for  the  relators  to  bring  in  ques- 
tion the  eligibility  of  the  peisons  whom 
the  county  judge  has  selected  as  com- 
missioners to  issue  bonds ;  where  no 
such  question  is  made  by  the  affidavit 
or  complaint  on  which  the  certiorari 
was-issued,  and  the  work  doesnotcall 
for  any  return  on  which  the  question 
of  the  eligibility  of  the  commissioners 
can  be  examined,  and  the  return  fails 
to  show  anything  on  that  subject,  ex- 
cept that  the  order  or  judgment  of  the 
county  judge  states  that  they  are  free- 
holders, taxpayers  and  residents  of  the 
town.  (Id.) 

42.  Where  proceedings  for  the  bonding 
of   a  town,   instituted  in   1870,    were 
based  upon  the  assessment  roll  of  1869, 
instead  of  that  of  1870,  but  the  evidence 
clearly  showed  that  at  the   time  the 
prxiofs  were  taken,  the  assessment  roll 
of  1870,  had  not  been  completed  : 

Held,  that  the  requirements  of  the  statute 
had  been  complied  with.  (Id.) 

See  NEGLIGENCE.     (3  Lansiiig.) 

RAILROAD  COMPANIES. 

1.  In  every  case  where  a  party  who  has 
engaged  to  perform  certain  labor  or 
service  employ  others  to  perform  on 
his  account,  and  such  others,  after 
commencing  to  perform,  refuse  to  go 
on,  or  to  allow  the  work  to  proceed, 
such  refusal  is  the  refusal  of  their  em- 
ployer ;  and  it  it  amounts  to  a  violation 
ot  the  contract,  it  is  the  breach  of  the 
employer.  Their  misconduct,  in  such 
a  case,  is  his  misconduct,  so  far  as  it 
operates  upon  the  contract  and  oc- 
casions non-peiformance.  (Kenny  agt. 


Grand  Trunk  Railway  Co..  59  Barb.. 
104.) 

'2.  A  general  carrier  of  freight  has  no- 
right  to  discriminate,  in  forwarding 
freight,  between  different  owners,  iu 
favor  of  one  class,  to  the  prejudice  of 
others,  by  deliberately  stopping  or  de- 
laying the  property  of  one  person,  in 
order  to  give  a  preference  to  that  of 
another,  contrary  to  the  ordinary  course- 
of  business.  (Id.) 

3.  It   seems  that  the  negligence,  against 
liability   for   which,   a  railway   com- 
pany is  not  permitted  to  contract,  must 
be  confined  to  that  of  the  board  of  di- 
rectors, or,  at  all  events,  cannot  be  ex- 
tended beyond  that  of  those  managing 
officers  who  make  general  regulations, 
for  the  running  of  the  trains  and  the 
transaction  of  the  business  of  the  road, 
for  the  government  of  others,  binding 
upon  all  the  subordinate  agents.  (Id.) 

4.  When,  in  an  action  against  a  railroad 
company,  to  recover  the  value  of  prop- 
erty claimed   to  have  been  destroyed 
by  fire,  in  consequence  of  the  defend- 
ant's negligence,  it  is  made  to  appear 
that  the  injury  was  caused  by  sparks 
flying  directly  from  a  passing  locomo- 
tive engine  of  the  company,  and  alight- 
ing on  the  property,  the  burden  is  up- 
on the  defendant,  of  showing  that  the 
engine  was  in  perfect  condition,  with 
the  most  approved  apparatus  for  ar- 
resting sparks,  and  that  such  apparatus 
was  in  good  order,  at  the  time.    (Case 
agi.  The  Northern  Central  Railway  Go. 
59  Barb.,  644.) 


RAILROAD  BONDS. 
See  MUNICIPAL  BONDS.    (3  Lansing.} 
RATIFICATION. 

1.  If  an  express  company  contracts  to 
forward  goods  by  a  particular  steamer, 
but  in  fact  sends  them  by  a  different 
steamer,   and  they  are   lost,  the  com- 
pany is  liable  for  the   loss.     It  is  no- 
ratification  of  such   shipment  that  the 
owner  receives  insurance  money  upon, 
the  goods  lost.  The  unauthorized  act  of 
the  company  did  not  deprive  the  owner 
of  an  interest  in   the  property,  and  it 
is  sufficient  that  the  insurance  received 
is  deducted  from  the  value  of  the  goods 
for  which  the  company  have   become 
responsible.     (Goodrich  agt.    Thomp- 
son, 44  ^.F.,324.) 

2.  One  whose  name  is  forged  as  a  maker, 
to  a  promissory  note,  may.bind  himself, 
as  such,  by  an  unwritten  ratification 
of  the  signature  as  his  own,  made  after 
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delivery  of   the  note.     (Howard  agt. 
Duncan,  3  Lansing,  174 .) 

3.  Where  the  question  was,  whether 
certain  directions  and  promises  con- 
stituted a  ratification,  by  the  defend- 
ants : 

Jleld,  that  they  were  entitled  to  have  the 
jury  instructed,  that  if  a  ratification, 
claimed  to  have  been  made  in  a  certain 
letter,  was  made  without  full  knowl- 
edge of  all  the  facts,  that  it  was  not  a 
ratification  in  law ;  and  that  this  was 
so  notwithstanding  the  statements,  &.<•„ 
in  the  letter  were  no:  the  only  evidence 
•of  ratification  relied  on  by  the  plaintiff, 
and  the  court  charged  that  if  the  de- 
fendants ratified  with  knowledge  of 
the  power  assumed  by  their  agent  in 
the  acts  in  question,  they  were  liable. 
Howell  agt.  Christy,  3  Lansing,  238  ) 


REAL  PARTY  IN  INTEREST. 

1.  An  assignee  of  choses  in  action,  hold- 
ing the  legal  title  by  written  assign- 
ment, valid  upon  its  face,  is  ''the  real 
party  in  interest,"  under  section  111 
of  the  Code  of  Procedure,  although 
others  may  have  an  ultimate  beneficial 
interest  in  the  proceeds,  and  even  if  he 
would  be  liable  as  tneir  debtor,  under 
his  contract  with  them,  for  the  amount 
realized.  (Alien  agt.  Brown,  44  N.  F, 
228.) 

•2.  The  assignee  of  a  cause  of  action 
by  absolute  assignment  in  writing,  '•  is 
the  real  party  in  interest,"  within  sec- 
tion 111  of  the  Code,  notwithstanding 
it  may  appear  that  his  assignor  "ex- 
pects to  yet  the  money  if  it  is  recov- 
ered" in  the  action.  (Meeker  agt.  Clag- 
horn,  44  W.  F,  349.) 

JSee  EVIDENCE    (45  N.  F.) 
PARTNERSHIP.    (Id.) 


REAL  PROPERTY. 

See  COVENANT.     (45  N.  Y.) 
TITLE.     (Id.) 


RECEIVER. 

See  PRACTICE.     (45  N.  F.) 

ACTION  FOR   AN   ACCOUNTING.    (3 

Lansing. ) 
INSURANCE  COUPAMY.    (Id.) 

RECITA-L. 

JSee  CONTEMPT.   (39  Barb.) 

SUPPLEMENTARY       PROCEEDINGS. 
(Id.) 


RECOUPMENT. 

See  ACTION.    (45  N,  Y.) 

I.  In  an  action  to  recover  for  property 
sold,  the  defendant  may  recoup  dam- 
ages on  account  of  the  plaintiff's  false 
representations  in  making  the  sale, 
where  such  representations  constitute 
actionable  fraud.  (Kenedy  &g\,.  Crandell, 
3  Lansing,  1.) 

See  NEGLIGENCE.  (Id.) 

REDEMPTION. 

1.  The   plaintiff  holding  a  contract  for 
the  sale  of  certain  lands,  part  of  the 
purchase-price  of  which  had  been  paid 
by  him,  transferred  the  control  w  the 
defendant  as  security  for  any  advances 
the  latter  might  make  to  pay  the  bal- 
ance due  thereon  ;    and  the  defendant 
having  paid  up  the  contract  and  taken 
a  deed  to  himself,  with  the  assent  «>1 
the  plaintiff  contracted  to  sell  a  portion 
of  tQe  lands  to  G.,  receiving  part  pay- 
ment.     At  the  same  time,   he  agreed 
with  G.  to  advance  him   money  to  cut 
logs  on  the  lot,  the  defendant  to  be  re- 
paid   by    taking    the  logs   at    agreed 
prices  : 

Held,  in  an  action  to  redeem  brought  by 
the  plaintiff,  that  the  defendant  was 
not  entitled,  upon  such  redemption,  to 
charge  the  plaintiff  with  any  moneys 
advanced  to  G.  under  the  lumbering 
contract,  but  must  convey  to  the  plain- 
tiff, and  assign  the  contract  with  G. 
ard  the  logs  on  the  land  to  hiji,  upon 
being  paid  his  advances  to  bay  the 
land,  less  the  amount  received  from  G. 
(Kelly  agt.  Falconer,  45  N.  Y.,  42.) 

2.  Where  a    junior    judgment  creditor 
applies  to  redeem  to  the  assignee  of  the 
sheriffs  certificate  of  sale,  the  accept- 
ance of  the  money  and  transfer  of  the 
certificate  by  the  assignee  is  a  waiver 
of  the  production  by  the  junior  creditor 
of  evidence  of  his  right   to   redeem,; 
and    as  the   requirement  of   such  pro- 
duction is  for  the  benefit  of  the  holder 
of  the  certificate,  his  waiver  render* 
such   production    unnecessary    to   the 
validity  of  the  hheritfs  deed   given  to 
the  creditor  so  redeeming.     (  Wood  agt. 
Morekouse,  45  Jf.  F,  368.) 

3.  A  sheriff  may  waive  the  recording  of 
the  assignment   of  certificate  of  sale, 
and  give  a  deed  to  the  assignee,  with- 
out requiring  it.     (Id.) 

See  ACTION.     (45  N.  Y.) 

REFEREES  AND  REPORTS. 

1.  Upon  a  reference    "  to  hear  and    de- 
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termine  the  action  and  report  thereon 
to  this  court,''  it  is  regular  to  file  the 
report  and  enter  a  judgment  without 
any  further  application  to  the  court. 
(Bouton  agt.  Bouton,  ante,  11.) 

2.  If  the  evidence  does  not   sustain  the 
report,  the  remed'y  is    to  appeal  from 
th  e  j  udgment.     (Id. ) 

3.  If  the  report  does  not  find  all  of  the 
facts  desirable  to  raise  the  questions  on 
the  appeal,  additional  findings  may  be 
inserted  iu  the  case.     (Id.) 

4.  Although  a  party  does  not  come  to  ask 
relief  from  the  report  and  judgment  on 
the  ground  of  "  mistake,  inadvertence, 
or  excusable  neglect,"  but  claiming  re- 
lief as  a  legal  right,  still,  under  section 
174,  the  court  may  grant  such  relief,  if 
the  papers  show  that  counsel  upon  the 
trial  was  laboring  under  a   mistake  as 
to  the  practice,  and   that  he  has  acted 
in  good    faith.     (40  Sow.,  217,   over- 
ruled.)   (Id.) 

5.  No  case  can  be  found   in  which   a  re- 
port of  a  referee  was  ever   set  aside,  as 
demanded    by  consideration  of  public 
policy,  upon   the  sole  ground   of  im- 
proper   transactions   between  the   re- 
feree and  the  unsuccessful  parly.  (Gray 
agt.  Fisk,  ante,  135.) 

6.  Whatever  improprieties  the  referee  in 
this  case  had  been   guilty  of,  were  ac- 
according  to  the  evidence,  committed 
with  the  attorney  of  the  party  dissatis- 
fied with  the  report,  and  there  was  no 
evidence,  in  the  face  of  the  explicit  de- 
nial of  the  referee,  the  law  would  tol- 
erate the  inference,  that  undue  influ- 
ence had  been   brought  to  bear   upon 
him   by  the  party  in  whose  iavor  he 
finally  decided.     (Id.) 

7.  The    law  never  presumes   a  wrong. 
Undue  influence  must  consequently  be 
affirmatively  established   by  the  party 
making  the  charge.     (Id.) 

8.  A  supplemental  proceeding  can  only  be 
allowed  by  the  court,  on  motion.     It 
should  not    be   allowed  at  the    trial. 
(Lyon  agt.  Isett,  ante,  155.) 

9.  Consequently,    §  272   of  the    Code, 
which  confers  upon   referees  the  same 
power  to  allow    amendments  to  any 
pleading,  and  to  the  summons,  as  the 
court  possesses  upon  the  trial,  does  not 
apply    to   a     supplemental    pleading. 
(Id.) 

10.  Where  the  complaint  alleges  a  con- 
version of  personal  property  in  general 
terms,  but  also  sets  forth  sufficient  facts 
upon   which,    when   proved,    plaintiff 
may  fall    buck    and  recover  as   upon 
contract,  defendantd,  on  motiou,  should 


be  allowed,  on  such  terms  as  may  be 
just,  to  plead,  by  supplemental  answer, 
their  discharge  in  bankruptcy,  obtained)1 
since  joinder  of  issue  in  the  action. 
(Id.) 

11.  Where  a  areferee  refuses  to  find,  and 
insert  iu  the  case  and  exceptions,    a. 
series  of  proposed  findings  of  fact  and 
of  law   proposed  by  defendant's  coun- 
sel, the  defendant  cannot  appeal  from 
such   refusal ;  such  errors  can  only  be 
corrected    on    motion.      (Leffler    agt. 
Field,  ante,  420.) 

12.  An  appeal  by  defendants  was  taken' 
in  such    a  case,  which    contains  such 
proposed    findings     rejected     by    the 
referee,  and  the   plaintiff  moved  the 
general  term  to   strike  them  out,  and 
also  to  dismiss  the  appeal  from  the  de- 
cision of  the  referee  refusing  to  insert 
them.      And   the    defendants    moved 
that  the  proposed  case  and  findings  be 
sent  back   to  the  referee  for  resettle- 
ment, the  general  term  thereupon  dis- 
missed  the    appeal,    and  gave   defen- 
dants  leave    to   amend   the   case  and 
judgment  record,  so  as  to  put  the  case 
in  proper  form  for  review.     (Id.) 

13.  The  case  was  again  submitted  to  the 
referee  for  settlement,   and   he  again 
settled  it  as  he  had  done.     The  defen- 
dants' counsel  thereupon  corrected  the 
case  by  striking  out  the  proposed  find- 
ings of  fact  and  law ;    and  upon  the 
case  as  thus  proposed,  the  appeal  was 
again  brought  ou   to  argument  at  the 
general  term,  where  the  judgment  was 
affirmed. 

14.  It  would  be  useless  to  insert  in  the 
judgment  record  or  in  the  case,  all  or 
any  of  the  matters  proposed  to  be  in- 
serted therein,  unless  they  can  be  the 
subject  of  review  by  the  court  of  ap- 
peals ;  and  they  are  not  the  subject  of 
review    in  that    court,    if   the   relief 
granted  or   refused   in   this  court  was 
the   result  of  the   exercise  of  the  dis- 
cretion of  the  court,  or  if  the  matter 
has  never  been  before  this  court  for  its 
consideration.     (Id.) 

15.  Where  the  case  contains  only  the  re- 
port   of    the    referees,    without    any 
of  the   evidence,  the  appellate   court 
will   not  set  it  aside  unless  the  report 
finds  facts  which  render  its  conclusion, 
erroneous.     The  report  must  show  that 
facts  exist  which  are  inconsistent  with 
its   conclusions  of   law.     Every  pre- 
sumption    is   in  its  favor.     It   is  as- 
sumed to  be   right,  and   to  be  founded 
upon   proof  of    every    necessary  fact. 
(Tomlinson  agt.  The  'Mayor,  44  If.  Y.t 
601.) 

16.  In   case   of  the  death  of  a  party  to? 
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an  action,  after  an  order  of  reference 
and  partial  trial  before  the  referee,  if 
the  action  is  revived,  the  case  pro- 
ceeds in  all  respects  as  if  the  substi- 
tuted party  had  been  in  from  the  begin- 
ning The  order  of  reference  continues 
in  force  and  the  -proceedings  already 
had  are  operative  and  valid.  (Moore 
agt.  Hamilton,  44  N.  T.,  666.; 

17.  If  from  anv  special  circumstances  the 
reference  trial  should  not  continue,  the 
party   aggrieved   must    apply   to  the 
court  for  relief,  by  motion.     (Id.) 

See  FINDINGS  OF  PACT  AND   CONCLU- 
SIONS OF  LAW.     (45  N.  Y.) 
PRACTICE.    (Id.) 

18.  It  is  erroneous  for  a  referree  to  receive 
and  act  upon  the  testimony  of  a  non- 
professional  witness  as  to  the  value  of 
the  plaintiff's  services   as    a  lawyer, 
after  he  has  stated  that  he  knows  noth- 
ing of  their  value.     (Smith  agt.  Kobbe, 
53  Barb.,  289.J 

19.  A  referee  should  pass  npon  objections 
to  evidence,  as  they  arise.     It  is  error 
for  him  to  reserve  his  rulings  upon  the 
questions  arising,  and  objections  made, 
until  the  final  submission  of  the  case, 
and  'then   decide   the   case  as  though 
there  had  been  no  objection  to  any  por- 
tion of  the  evidence.  (Id.) 

See  APPEAL.  (3  Lansing.) 
WITNESS.    (Id.) 
PLEADINGS.    (Id.) 


REFERENCE. 


See  REFEREE. 
See  PRACTICE. 


(442V.  T.) 
(59  Barb.) 


REFORMATION  OF  CONTRACT  OR 
DEED. 

1.  A  court  of  Equity  will   not  interfere 
to  reform  a  contract,  on  the  ground  of 
mistake,    unless   it   is     mutual       But 
mistake  on  the  wrong  side  and  fraud 
on  the  other  will   authorize  a  reform- 
ation.    (Welles  agt.    Yates,  44  N.  Y., 
525.) 

2.  Equity  will  also  grant   relief,  where 
an  attempt  to  perform  an  existing  con- 
tract, as  by  execution  of  a  deed,  fails 
through  misunderstanding  on  the  part 
of  the  grantor;  as  to  the  effect  of  the 
interest  by  which   performance  is  at- 
tempted, although  the  mistake  be  not 
mutual.     (Id.) 

3.  An  action  for  the  reformation  of  such 
deed  is  not  based  upon  the  rescision  of 
any  contract    for  frand.    so  as   to   he 
within  the  rule    requiring  immediate 


disaffirmance.  It  seeks  the  perform- 
ance of  a  contract.  If  there  has  been 
unreasonable  delay  in  seeking  reliel, 
it  will  be  refused  ;  but  it  is  in  the  dis- 
cretion of  the  court,  under  all  the  cir- 
cumstances, to  grant  or  refuse  it.  (Id.) 

4.  Having    jurisdiction    to    amend    the 
contract,  the  court  thereby  acquires  the 
right,  incidentally,  to  give    relief  in 
damages,    or  by  such  other  mode  aa 
justice  may  require.     (Id.) 

5.  The  plaintiff'  made  a  contract  with  the 
assignor  of  the  defendant  for  the  cut- 
ting of  timber  on  the   plaintiff's  land, 
in  consideration   that   one-half  of  the 
lumber  manufactured  therefrom  should 
be  delivered   to   the  plaintiff.     At  the 
same  time  an  executory  contract  was 
made  for  the   sale  of  the  land,  to  the 
same  assignor,  for  a  price  representing 
the  value  of  the   land  without  timber, 
it   being  understood  that  the    timber 
was  reserved   to  the  plaintiff  by  the 
contract  first  mentioned.     Afterwards, 
the  defendant,  having  succeeded  to  the 
rights  of  the  assignor  under  both  con- 
tracts, paid  up  the  purchase-money  of 
the  land.    A  deed   was  thereupon  de- 
livered  to  the  defendants,  which,    by 
mistake  on   the   part  of  the  plaintiff, 
contained  no  reservation  of  any  inter- 
est in  the  timber.    The  defendant  was 
aware  of  the   plaintiff's   mistake,  and 
received   the  deed  knowing   that   the 
plaintiff  supposed  that  the  timber  was 
reserved : 

Held,  that  the  plaintiff  was  entitled  to  a 
reformation  of  the  deed,  on  the  ground 
of  fraud,  and  to  damages  for  the  re- 
moval of  timber  by  the  defendant, 
claiming  the  same  under  the  deed. 

6.  Held,  further,  that  the   recovery  of 
damages  must   be  limited  to  a  period 
not  exceeding  six  years    before  com- 

.meucerneut  of  the  suit.     (Id.) 

RELIGIOUS  CORPORATIONS. 

1.  A  a  writ  of  mandamus  does  not  lie  to 
compel  a  religious  corporation,  incor- 
porated under  the  act  of  1813  (2  R.  L., 
chap.  60,  p.  212),  to  restore  the  relator 
to  membership  therein.  (People  agt. 
The  Gennan,  &c.,  Church^  3  Lansing, 
434.^ 

See  MANDAMUS.    (Id.) 

REMAINDERS. 
See  ESTATES.    (59  Barb.) 

REMOTE  DAMAGES. 
See  NEGLIGENCE      (3  Lansing  ) 
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REMOVAL  OP  CAUSE  TO  U.  S. 
COURT. 

1.  The  act  of  congress  of  March  3,  1863, 
and  the  amendment  of  May  U,  1866, 
provides  for    the    removal    into    the 
United  States  courts  of  actions  founded 
upon  facts  which  occurred  during  the 
rebellion.  ( Mitchell  agt.  Dix,  ante,  475.) 

2.  Therefore  they  do  not  authorize  the 
removal  of  an  action   into  the  court, 
commenced  by  the  plaintiff  in  a   state 
court,  against  a  United  States  military 
officer  for  trespass  and  false  imprison- 
ment, where  the  arrest  was  made  on 
the  \4ithofJune,  1865,  and  subsequent 
imprisonment  in  Fortress  Monroe  fol- 
lowed.    (Id.) 

3.  The  rebellion  at  the  time  of  arrest  was 
at  an  end.     (Id.) 

4.  It  was  not  the  intent  of  the  legislature, 
by  the  2d  subdivision  of  section  33  of 
the   Code,   to  authorize   the   supreme 
court  to  remove  into  that  court  actions 
pending  in  the  superior  court  or  court 
of  common  pleas  for  the  city  and  county 
of. New  York,  except  upon  an  applica- 
tion showing  the  propriety  of  changing 
the  place  of  trial  from  the  city  of  New 
York.     (Joslyn   agt.   Fisk,  59    Barb., 
308.) 

5.  The  mere  fact  that  sixteen  actions  be- 
tween the  parties  are  pending  in  the 
superior  court  and  court  of  common 
pleas,   and  five  are    pending  in   the 
supreme  court,  will  not  authorize  the 
removal  of  the  actions  pending  in  the 
former  courts  to  the  supreme  court 
(Id.) 

RENT. 

See  CONTRACT.    (44  JV.  T.) 

REPLEVIN. 

1.  G.  shipped  wheat  as  owner  and  con- 
signee, to  his  own  order,  and  received 
from  the  masters  of  the  vessels  bills  of 
lading.  He  delivered  these  bills  to 
the  plaintiff  as  security  for  moneys  ad- 
vanced on  his  own  drafts,  drawn  upon 
E.,  indexing  the  several  bills,  ''deliver 
to  E.  on  payment  of  the  accompanying 
draft."  E.  refused  to  accept  the  drafts 
and  they  were  protested.  When  the 
wheat  was  shipped,  G.,  delivered  to 
the  masters  duplicates  of  the  bills  of 
lading,  except  that  they  were  signed 
by  G.,  and  rot  by  the  master,  and 
these  were  delivered,  with  the  wheat, 
to  the  defendant  at  its  warehouse  G.. 
through  his  agents,  who  had  know- 
ledge of  the  dishonor  of  the  drafts,  sold 


all  of  the  grain  to  different  purchasers, 
who  paid  value  therefor.  A  portion 
was  delivered  to  these  purchasers, 
when  the  plaintiff  demanded  of  the 
defendant  the  balance  remaining  in  its 
warehouse,  and  delivery  thereof  was 
refused : 

Held,  that  the  title  to  the  wheat  was  in 
the  plaintiff,  and  he  could  maintain  re- 
plevin therefor.  (  The  City  Bank  agt. 
TIieRome.  W.  &  O.  R.  R.  Co..  44  N.  K, 
136.) 

2.  Replevin  will  not  lie  for  the  recovery 
of  money,  unless  specifically  described 
and  the  plaintiff  shows  himself  entitled 
to  possession  of  the  specific  money  as 
described.      (Sager    agt.    Slain,     44- 
2f.  F.,445.) 

3.  Nor  can   a  recovery    be  had,  as  for 
money   had  and  received,  when    the 
action  is  in  form  of  replevin.     (Id.) 

4.  In  such  an  action,  a  verdict  in  favor 
of  the  defendant  for  the  recovery  of 
the  sum  of  the  money  claimed   in  the 
complaint  is  correct  in  form.    (Id.) 

5.  The  record  in  such  a  case  will  not  bar 
a  subsequent  action,  as  upon  contract, 
between  the  same  parties.     (Id.) 

See  ACTION.     (44  If.  Y.) 
DEFENSE.     (Id.) 

REPORT. 

See  FINDINGS  OP  FACT  AND  CONCLU- 
SIONS OF  .LAW.    (44  N.  Y.) 
REFEREE.     (Id.) 

RES  ADJUDICATA. 

See  REPLEVIN.    '44  N.  Y ) 

EXECUTORS  AND  ADMINISTRTORS. 

(3  Lansing.) 
SURROGATE   SURROGATE'S   COURT 

AND  DECREE.   (Id.) 


RESIDENCE. 
See  JURISDICTION.    (44  N.  Y.) 

RESTRAINT  OF  TRADE. 
See  CONSIDERATION.    (44  N.  Y.) 
REVERSION. 

1.  A  conveyance  of  real  estate  upon 
trusts,  some  of  which  are  valid,  while 
others  are  inoperative,  vests  an  inter- 
est in  the  trustees  to  the  extent  of  the 
valid  trusts,  leaving  the  residue  of  the 
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estate  in  the  grantor.     (  Woodgate  agt. 
Fleet,  44  N.  Y.,  I.) 

2.  Accordingly,  upon  the  following  facts : 
In  1834  F.  conveyed  certain  real  estate 
to  trustees  upon  trusts,  1 :  To  apply 
the  rents  and  profits  to  the  support  of 
M.,  his  wife,  and  J.,  his  son,  and  of 
any  children  who  should  be  thereafter 
born.  2:  Upon  J.  arriving  at  full  age, 
to  convey  to  him  and  to  M.  (if  she 
should  then  be  living  and  uumarriedj 
their  respective  proportions  of  tne  es- 
tate, such  proportions  to  be  ascer- 
tained by  the  number  of  children  then 
living,  it  being  intended  that  M.  J.,  and 
such  after  boru  children  should  share 
equally ;  if  any  one  die,  his  share  to 
go  to  the  survivors  equally.  3  :  If  M. 
should  then  be  married,  the  trust  to 
continue  as  to  her  share  during  the 
joint  lives  of  herself  and  her  husband  : 
and  if  she  should  die  before  her  hus- 
band, her  proportion  to  go  to  her  heirs. 
5:  The  shares  of  such  after  born  chil- 
dren to  be  held  in  trust  for  them  respec- 
tively, until  they  should  respectively 
become  of  full  age.  In  1835  the  trus- 
tees executed  an  instrument  under  seal, 
purporting  to  renounce  the  trust  and 
reconvey  the  property  to  F.  May, 
1837,  judgment  was  recovered  against 
F.,  and  f,  fa  issued  thereon.  June, 
1837,  F.,  and  M.  his  wife,  executed  a 
mortgage  of  the  premises  to  the  loan 
commissioners.  October,  1837,  the 
plaintiff'  recovered  a  judgment  against 
F.,  and  fi  fa  was  issued  thereon.  No- 
vember, 1838,  all  the  interest  of  F.  was 
sold  to  the  plaintiff  by  the  sheriff'  under 
the  two  executions,  and  the  plaintiff 
afterward  received  the  sheriff's  deed 
thereof.  Two  children  were  born  to 
F.  and  M.  (his  wife)  before,  and  one 
child  after  the  sheriff 's  sale,  all  of 
whom,  as  well  as  F.  and  M.,  were 
alive  when  J.  attained  to  his  majority. 
J.  afterward  conveyed  all  his  interest 
to  the  plaintiff: 

Held,  that  the  trusts  as  to  M.  and  J.  were 
valid,  and  J.  took  one-fifth  of  the  pro- 
perty on  becoming  of  full  age,  which 
passed  by  his  conveyance  to  the  plain- 
tiff. The  trusts  as  to  the  other  three 
children  being  invalid,  as  illegally  sus- 
pending the  power  of  alienation,  three- 
fifths  of  the  property  reverted  to  F. 
•when  J.  attained  his  majority,  and  the 
sale  and  deed  by  the  sheriff  operated 
to  convey  that  three-fifths  to  the  plain- 
tiff. (Id.) 

REVIVOR. 

1.  Where  a  defendant  interposes  a  coun- 
ter-claim to  the  plaintiff's  action,  which 
survives,  and  the  action  abates  by  the 


death  of  the  defendant,  the  defendant's 
representatives  may  revive  the  suit 
against  the  wishes  of  the  plaintiff.  It 
is  not  necessary  that  the  revival  be 
made  only  ou  motion  of  the  plaintiff. 
(Livermore  agt.  Bainbridge,  ante,  53.) 

2.  Where  a  receiver  of  an  insurance  com- 
pany is  appointed  pending  an  action  in 
which  the  company  is  plaintiff,  the  re- 
ceiver may  continue  the  action  in  the 
name  of  the  original  party.    (Albany 
City  Ins.  agt.  Van  Vranken,  ante,  281.) 

3.  Therefore,   where  such    a    cause    is 
regularly  called   on  the  calendar,  the 
defendant  may   move    and    obtain   a 
regular  order  dismissing  the  complaint 
without    substituting  the  receiver  as 
plaintiff.  (Id.) 

4.  In  case  of  the  death  of  a  party  to  an 
action,  after  an  order  of  reference  and 
partial  trial  before  the  referee,  if  the 
action  is  revived,  the  case  procteds  in. 
all  respects  as  if  the  substituted  party 
had  been  in  from  the  beginning.    The 
order  of  reference  continues  in  force 
and  the  proceedings  already  had   are 
operative     and     valid.      (Moore    agt. 
Hamilton,  41JY.Y.,  666.) 

EIGHT  OF  ABANDONMENT. 
See  INSURANCE  ('MARINE).     (44  N.  Y.) 

RIPARIAN  OWNERS. 

See  DAMAGES.   (3  Lansing.) 

S. 

SALE. 

See  ADMINISTRATORS  AND  EXECUTORS. 

(44  N.  Y.) 
CONTRACT.     (Id.) 
DELIVERY.     (Id.) 
EXECUTION.     (Id.) 
HUSBAND  AND  WIFE.     (Id) 
SALE  BY  SAMPLE.     (Id.) 

1.  Where  the  defendant,  owning  a  city 
lot,  had  authorized  C.,  a  broker,  to  re- 
ceive and  communicate  to  him  propo- 
sals for  the  sale  of  it,  and  C.,  had  as- 
sumed to  sell  the  property  to  the  plain- 
tiff, and  sign  a  binding  contract  of  sale  • 

Held,  that  it  was  essential  to  the  validity 
of  any  alleged  ratification  of  such  sale. 
by  letters  of  the  defendant  to  the  plain- 
ti'ff,  that  they  must  have  been  written 
with  full  knowledge  on  the  part  of  the 
defendant  not  only  of  the  contract  that 
the  agent  had  made,  but  also  substan- 
tially how  it  was  made  (Rowan  agt. 
Hyatt,  45  A'.  Y.,  138.) 
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2.  Uppn  a  sale  of  goods,  if  the  purchase 
accept  them  after  examination,  or  an 
opportunity  for  examination,  he  cannot 
afterwards,  in  the  absence  of  any  fraud 
or  warranty,  upon  being  sued  for  the 
price,  object  that  the  property  was  not 
of  the  agreed  quality.  And  this  rule 
applies  to  a  sale  of  all  the  goods  ol 
various  grades  at  a  particular  place, 
quantity  of  each  unascertained,  to  be 
paid  for  at  fixed  rates  for  the  various 
qualities.  (McCormick  agt.  Sarson,  45 
JV.  Y.,  365.) 
See  BILLS  OF  EXCHANGE.  (45  N.  Y.) 

BROKER.     (Id.) 

CAUSE  OF  ACTION-    (Id.) 

MORTGAGE.    (Id.) 

PRACTICE.     (Id.) 

TITLE.    (Id.) 

SALE  AND  DELIVERY. 

1.  A  contract  for  the  sale  and    purchase 
of  one  hundred  and   nineteen  bales  of 
cotton,  to  be  paid  for  on  delivery,  does 
not  authorize  a  delivery  of  any  number 
lesa  than  the  whole  to  be   a   perform- 
ance of  the  condition.     Such  a  contract 
is  entire  and  indivisible,  and  cannot  be 
satisfied  by  a  delivery  or  tenler  of  de- 
livery of    a   quantity    less    than    the 
whole.     (Kein  agt.  f£wpper,  ante,  437.) 

2.  Bought  and  sold  notes   made  in   thia 
case  at  the  time,  does  not  make  it   a 
complete  sale  so  as  to  vest  the  title  to 
all  the  cotton  in  the  purchaser.     Some- 
thing remained  to  be  done  by  the  sel- 
ler to  ascertain  the   quantity,  and   bv 
the  purchaser  to  ascertain  the  quality. 
(Id.) 

3.  To  vest  the  title  in  a  purchaser  upon 
a  sale  unaccompanied  by  a  delivery, 
nothing  must  remain  to  be  done  by  the 
seller.     (Id.) 

4.  The  evidence  in  this  case,  justified  the 
finding  of  an  actual  deli  very  of  seventy 
bales.      They  were   taken    from    the 
warehouse,  sampled  and  weighed,  and 
by  direction  of  the  defendants   (pur- 
chasers),   re-stored  for  their    account. 
That   constituted    a    delivery    of   the 
seventy  bales.     Before  a  like  delivery 
of  the  remainder  could  be  made,  the 
warehouse  and  its  contents  were  de- 
stroyed by  fire : 

Held,  in  an  action  to  recover  the  con- 
tract price  of  the  seventy  bales,  that  it 
could  not  be  sustained.  (Id.) 

SALE  OF  CHATTELS. 

See  EVIDENCE.  (3  La)isiny.) 
JOINT  LIABILITY,    (id.) 
STOCK.     (Id.) 
WARRANTY.    (Id.) 


SALE  BY  SAMPLE. 

1.  Where  goods  are  sold  by  sample,  and 
there   are  no  circumstances  to  qualify 
the  transaction,   there   is  a  warranty 
that  each  package  of  the  article  shall 
correspond  with  the  sample.     But,  if 
the  goods  sold  consist  of  several  vari 
eties  and  qualities  of  the  same  article, 
and  the  sample  is  made  by  mixing  pro- 
portional   parts  of  the  different  vari- 
eties and  qualities,  the  warranty  is  that 
the  whole  quantity  (  if  mingled  together, 
would  be  of  a  quality  equal  to  the  sam- 
ple.     (Leonard  agt.  Fowler,  44  Jff  Y.r 

2.  It  is  no  breach   of  the  warranty  that 
some  of  the  packages  are  inferior  to  the- 
sample,  so  lout;  as  it  fairly  represented 
the  whole.     (Id.) 

3.  Evidence  of  the  value  of  the  goods- 
delivered,  unconnected   with  evidence 
of  the  value  of  the  sample,  is  imma- 
terial, the  question  being  the  difference- 
in  value.     (Id.) 

SALE  OP  INFANT'S  REAL  ESTATE 

See  CONTRACT.     (45  N.  Y.) 
GUARDIAN.    (3  Lansing.) 

SALE  OF  LANDS. 

See  CONTRACT  FOR  SALE   OF   LANDS. 

(3  Lrnsing.) 

SURROGATE      AND      SURROGATE'S- 
COURT  AND  DECREE.    (Id.) 

SATISFACTION, 
See  ATTORNEY  AND  CLIENT.  (45  JV.  Y.) 

SEARCH. 

See  ACTION.      (44  JV.  Y.) 
SECESSION. 

1.  The  act  of  a  de  facto  judge   cannot 
be  attacked   collaterally,  by  showing 
that  he  has  taken  no  oath  of  office,  or 
that  he  has  taken  an  oath  to  support  a 
power  in   insurrectionary  hostility  to- 
the  federal  government.    (Id.) 

2.  The  secession  of  the  state  of  Louisiana, 
attempted  or  temporarily  effected,  did 
not  affect,  the  jurisdiction  of  the  civil 
courts  of  the  state  between  citizens  of 
that  state.  (Id.) 

SECRETARY  OF  STATE. 
See  CORPORATIONS.  (3  Lansing.). 
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SET-OFF. 
See  BANKS  AND  BANKING.  (59  Sari.) 

SERVICE. 
See  EVIDENCE.  3  Lansing.) 

SERVICE  OF  ORDER. 

See  PRACTICE.  (3  Lansing.) 

SHERIFF. 

1.  The  declaration  of  a  sheriff,  while 
holding  an  execution,  cannot  be  given 
in  evidence  to  prove  payment  thereof, 
as  against  the  owner  of  a  judgment 
upon  which  it  was  issued,  or  a  pur- 
chaser at  a  sale  under  it.  The  fact 
that  the  sheriff  has  since  died,  does 
not  alter  the  rule.  ( Woodgate  ajjt. 
Fleet,  44  N.  Y.  I.) 

12.  Sureties  who  fail  to  justify,  after  no- 
tice that  the  plaintiff  does  not  accept  the 
bail,  are  not  liable  as  bait  to  the 
sheriff  of  to  a  plaintiff  to  whoji  the 
sheriff  Las  assigned  the  undertaking. 
(Clapp  agt.  Schutt,  44  JST.  Y.,  104.) 

3.  The    cause   of   action    given    to    the 
sheriff,  by  section  '203  of  the  Code,  is 
not  upon  the  undertaking,  but  for  the 
damages  sustained  by  him  as  bail,  by 
reason  of  the  sureties  omitting  to  jus- 
tify.    (Clapp    agt.   Schutt,  44  N.    Y., 
104.) 

4.  In    an    action    against    the  sureties, 
brought  by  the  plaintiff  as  assignee  of 
the  sheriff,  the  complaint  must  at  least 
allege   the   damage   sustained   by   the 
sheriff  as  bail,  and   that  those  damages 
have  been  assigned.     (Id.) 

5.  The  complaint  alleged   the  arrest  of 
A  in  an  action  brought  by  the  plaintiffs  ; 
execution  of  an  undertaking  by  A  with 
the  defendants  as  sureties  ;  notice  that 
the  plaintiffs  did  not  accept  the  bail ; 
failure  of  the  sureties  to  justify  ;  judg- 
ment against  A  ;  return  of  execution 
against   property   unsatisfied  ;   and   of 
execution      against     the     person     not 
found ,  and  an  assignment  of  the  un- 
dertaking by  the  sheriff  to  the  plain- 
tiffs: 

Held,  on  demurrer,  that  the  complaint 
did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  (Jd.) 

6.  A   sheriff   who,   after    executing  an 
order  of  arrest,  permits  the  defendant 
to  go  at  large,  without   giving  bail  or 
making    a  deposit,    becomes    himself 


liable  ap  bail.     (Bensel  agt.  Lynch,  44 
N.  Y.,  162.) 

7.  Return   of  an  execution   against  the 
person  of  such  defendant,  "  non  est,"  is, 
sufficient  evidence  of  his   escape,  and' 
that  the  sheriff  has  not  retained  him  in 
custody.     (Jd.) 

8.  In  an  action   against  the  sheriff  to  en 
force  his   liability   as   bail,    he  canno4 
object  that  the  order  of  arrest  was  im- 
propeny  granted,  or  that  the  judgment 
or  execution  is  irregular,     (id.) 

9.  Nor  will   the    sheriff   be  allowed  to- 
prove  the  debtor's  insolvency  iu  miti- 
gation of  damages.     (Id.) 

10.  The  defendant   (a   sheriff),   attached 
property  in  an  action  against  K.     The 
plaintiff,  claiming  to  own   it,  brought 
replevin,  pat    the  defendant   retained 
possession  by  giving  an  undertaking^ 
and    afterward,    by    authority  of   an 
order  of  court,  sold  a  portion  as  perish- 
able.    K.  assigned  to  the  plaintiff  his 
interest  in  the  avails  of  this  sale.     The 
attachment  was   subsequently  vacated 
upon  K.'s  application,  but  possession  of 
the  property  was  not  given  up  bv  the 
defendant.     The   plaintiff  made  a  de- 
mand for  the  money  realized  from  the 
sale,  and  upon  refusal  commenced  this 
action,  claiming   under  the  assignm  f.t 
from  K.     The   defendant  pleaded  tiie 
pendency  of  the  replevin  suit: 

Htld,  no  bar  to  the  present  action.  The 
recovery  here  would  show  that  the 
property  sold  belonged  to  K.,  and 
would  be  available  as  a  defense  to  the 
first  action  to  that  extent.  (  Witty  agt. 
Campbell,  44  IV.  Y,  410.) 

Held,  further,  that  the  defendant  was 
not  estopped  from  denying  that  the- 
property  belonged  to  K.  by  having  at- 
tached it  as  his,  for  the  order  of  attach- 
ment has  been  vacated,  and  he  was 
not  bound  to  return  it  to  K.,  unless  K. 
had  some  title  or  interest.  Such  re- 
turn would  be  no  defense  iu  the  re- 
plevin suit.  (Witty  agt.  Campbell,  44 
JV.  Y,  410.) 

See  ARREST  AND  BAIL.     (45  JV.  Y.) 

11.  Alter  the  liability  of  a  sheriff  had  be- 
come fixed,  by  the  neglect  of  his  duty 
to  levy,  collect  or  return  an  execution 
within   its  lifetime,  the  defendant  ap- 
plied to  the  plaintiff  and  obtained  his 
written  consent,  to  be  exhibited  to  the 
deputy,  stating  that  he  would  not  pro- 
ceed against  the  sheriff  until  the  ma- 
turity of  certain 'notes  which  the  de- 
fendant   proposed    to    leave    with  the 
deputy,  and   the   avails  of  which,  if 
paid  at  maturity-,  were  to  be  applied 
to  the  deputy  to  satisfy  the  executions 
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Held,  that  such  consent  did  not  per  se 
operate  to  discharge  the  liability  of  the 
sheriff.  (McKinley  agt.  Tucker,  59 
Sari.,  93.) 

12.  The  plaintiff -in  the  execution  having 
expressly  refused   to  take  the  notes, 
himself,  or  to  do  any  act  to  impair  his 
remedy  against  the  sheriff,  it  was  fur- 
ther keld,  that  his  written  consent  To 
postpone  proceedings  against  the  sheriff 
until  the  maturity  of  the  notes  thus  put 
into  the  hands  of  the  deputy  did  not 
operate  as  a  ratification  of  the   prior 
neglect  of  the  deputy  which  created 
the  liability.    (Id.) 

13.  Otherwise,  it  seems  if  the   plaintiff, 
after  a  valid  levy,  had  consented  to  the 
arrangement,  and  to  a  postponement  of 
a  sale  of  the  defendant's  property   in 
the  meantime.    (Id.} 

8ee  AGREEMENT.    (Id.) 

EVIDENCE.    (3  Lansing.) 
XEOLIGENCE.  (Id.) 

SHERIFF'S  SALE. 

1.  A  sheriff's  sale  of  real  estate  under  a 
judgment  will  be  set  aside,  where  the 
judgment  creditor,   who  resided  at  a 
distance,  by  accident  and  without  fault 
on  his  part,  was  detained  and  did  not 
arrive  at  the  place  of  sale  until  some 
fifteen  minutes   aftet  the   sheriff  had 
sold  the  property   upon  one  Did  by  a 

Eerson  in  attendance  for  a  nominal  sum 
nt  subject  to  previous  liens,  the  plain- 
tiff not  being  represented  by  any  one. 
It  being  conceded  that  the  sheriff 
waited  ten  minutes  after  the  advertised 
time  before  selling.  (Williams  agt. 
Williams,  ante,  411.) 

2.  There  should  be  no  hasty  action  in  a 
matter  of  this  kiud.     It  is  the  duty  of 
the  officer  to  see  that  a  fair  opportunity 
is  had  for  persons  to  be  present  who 
are  interested.     (Id.) 

SHIPS  AND  VESSELS. 
See  LIEN.  (3  Lansing.) 

SIGNATURES. 
See  MUNICIPAL  BONDS.   (3  Lansing.) 

SLANDER. 

1.  In  an  action  for  •  slander,  the  words 
charged  being  actionable  per  se,  it  is 
competent  for  the  plaintiff  to  prove,  as 
evidence  of  malicious  intent,  that  the 
aame  slanderous  words  were  spoken  t>y 


the  defendant  at  times  prior  to  that 
laid  in  complaint,  although  the  statute 
of  limitations  would  be  a  defense  to 
such  prior  slander.  ( Titus  agt.  Sum- 
ner,  44  N.  Y.,  266.) 

See  TRIAL.    (44  N.  T.) 

See  LIBEL  AND  SLANDER.    (45  N.  Y.) 

SPECIFIC  PERFORMANCE. 

5.  Upon  decreeing  specific  performance 
of  a  verbal  contract  for  the  conveyance 
of  real  estate,  upoa  the  ground  of  part 
performance,  the  court  will  be  govern- 
ed by  the  same  principles  in  adjusting 
the  equities  of  the  parties  as   upon  a 
written  contract,  valid  by  the  statute 
of  frauds  ;  and  if  the  seller  is  not  able 
fully  to  comply  with  the  contract  the 
buyer  has  his  election,  either  to  have 
the  contract  specifically  performed,  so 
far  as  the  seller  can  perform  it,  and  to 
have  an  abatement  out  of  the  purchase 
money,  or  compensation  for  any  defici- 
ency   in   the    title,  quality,   or  other 
matters  touching  the  estate.     (Harsha 
agt.  Reid,  45  N  Y.,  415J 

6.  But  a  court  of  equity  cannot  give  a 
personal  judgment  in  damages  against 
a  defendant,  for  an  independent  cause 
of  action    growing  out  of  a  contract 
void    bv   the    statute.       An   existing 
equitable  cause  of  action,  for  a  specific 
performance,  will  not  create  and  se- 
cure to  the  party  an  independent  cause 
of  action,  which  would  not  exist  and 
could    not    be  enforced    but    for  the 
equitable  right  of  action.     (Id.) 

7.  Accordingly,  in  the  case  of  an  entire 
verbal  contract  for  the    purchase   ot 
land,  and  of  a  crop   of  flax  growing 
thereon,    under   which  the  purchaser 
has  entered  into  possession  and  made 

Eartial  payments,  in  an  action  brought 
y  him  for  specific  performance,  with 
an  allegation  of  damages  for  breach  of 
Warranty  as  to  the  flax  : 

Held,  that  such   damages   were  not  re- 
coverable.    (Id.) 

8.  Although  it  is   matter   of  discretion 
whether  specific  performance  will  in 
any  case  be  granted,  yet  the  discretion 
must  be  exercised  according  to  certain 
well   established  rules,  and  does  not 
rest  in  the  mere  caprice  of  the  judge 
(Foot  agt.  Webb,  59  Barb.,  38.) 

See  AGREEMENT.   (Id.) 

CONTRACT  FOR   SALE  OF  LANDS 
(3  Laming. ) 

STAMPS. 
See  ASSIGNMENT.  (59  Barb. ) 
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STATUTE    FORECLOSURE   OP   A 
MORTGAGE. 

See  EVIDENCE.    (3  Lansing. ) 

STATUTE  OF  FRAUDS. 

1.  In  a  bargain  to  sell  real  estate,  where 
the  defendant,  the  owner,  said  to  the 
plaintiff',  by  parol,  "  I  give  you  the  re- 
fusal of  this   property   from   week  to 
week,  and  if  you  do  sell  it  during  that 
time,  you  can  have  the  deed  in  your  own 
name,  so  that  you  can  give  the  deed  to 
the  party  purchasing."     Plaintiff  was 
to  Bell  for  not  less  than  $30,000,  and 
defendant  was  to  give  him,  if  so  sold, 
for  his  services,  $300.     Plaintiff  sold 
for  $31, 500: 

Held,  that  this  was  an  agreement  con- 
cerning an  interest  in  lands,  and  not 
being  in  writing,  was  within  the  stat- 
ute of  frauds.  (Badenhop  agt.  McCahill 
ante,  192. 

2.  The  statute  of  frauds,  as  to  trusts  con- 
cerning  lands,   since   the  act  of  1860 
(Laws  of  1860,  chap.  322)  is,  in  effect, 
substantially  the  same  as  the  English 
statute  (29  Charles  II.,  chap.  3,  §  7), 
and  no  longer  requires  that  the  trust 
should  be  proved  by  a  deed  creating 
it,  but  it  may  be  proved  by  any  writ- 
ing subscribed  by  the  parly  declaring 
the  same.     (Cook  agt.  Barr,  44  N.  Y., 
156.) 

3.  Where  a  sale  of  merchandise  (exceed- 
ing fifty  dollars),   with    warranty,  is 
made  verbally,  upon  credit,  the  quan- 
tity not  being  then  ascertained,  and  the 
vendor  afterward  forwards  a  written 
bill  of  sale  thereof,  stating  quantity 
and  price  only,  and  subsequently  ships 
the  goods  to  the  purchaser,  the  whole 
transaction  becomes  an  executed  con- 
tract of  sale,  with  warranty,  as  of  the 
time   when    the   goods    are   shipped. 
(Foot  agt.  Bentley,  44  N.  Y.,  166.) 

4.  At  common  law,  a  mere  contract  for 
the  sale  of  personal   property,  when 
nothing  remains  to   be   done   by  the 
vendor,   transfers    the  title,   without 
payment  or  delivery.     (Bradley  agt. 

Wheeler,  44  N,  Y.,  495.) 

5.  A  simple  computation  to  ascertain  the 
gross  amount  of  consideration,  all  the 
elements  of  that  computation  being  al- 
ready ascertained,  is  not  euch  a  thing 
remaining  to  be  done  as  will  prevent 
title  passing.     (/•/.) 

6.  Where  the  vendors  contract  merely 
to  move  the  goods  to  a  specified  place, 
the    moment    this   is   done,     and    the 
purchaser     assumes   charge     thereof. 


and  takes  actual  possession  of  any 
portion,  the  statute  of  frauds  is  satis- 
fied. (Id.) 

7.  To    constitute    a  sufficient   deliverv, 
under  an  oral  agreement  for  the  sale 
of  personal   property,  to  take  the  con- 
tract out  of  the  statute  of  frauds,  the 
property  must   be  placed  within  the 
control  and  under  the  exclusive  domin- 
ion of  the  bnver.     (Marsh  agt.  House, 
44  N.  Y.,  643.) 

8.  Where  the  vendor  has  an  agreement 
for  the  purchase  of  the  goods  with   a 
third  person,  and  the  latter  having  ex- 
pressed   his  readiness  to  deliver  them, 
the  vendor  informs   him  that  the  pur- 
chaser will  give  him  instructions  as  to 
shipment,  and   the   purchaser  inimedi- 
ately   does  so,  all    three   being  there 
present,  but  such  instructions  are  not 
actually  followed  by  such  third  person 
so  as  to  release   his  lien  for   the   pur- 
chase-price, there  is  no  such  delivery 
and  acceptance  as  will   bind   the  pur- 
chaser.    (Id.) 

9.  To  take  a  contract  for  the  sale  of  per- 
sonal  property  out  of  the    statute  of 
frauds,  by  delivery,   the   buyer   must 
both  accept  and  receive  the  property, 
although  it  is  not  necessary  that  the 
accepting  and   receiving  occur  at  the 
same  time.     (Cross  agt.  O'Donnell,  44 
N.  Y.,  661.) 

10.  After  acceptance  of  goods,   delivery 
by  the  vendor  to  a  carrier  designated 
by   the    purchaser    will    answer    the 
requirements  of  the  statute.    The  car- 
rier designated   by  the  purchaser  can 
bind  him,  as  his  agent,  by  receiving. 
(Id.) 

11.  A  parol  agreement  by  the  defendant 
to  take  a  share  in  the   plaintiff 's  in- 
terest in  a  trading  adventure,  is  valid 
and    binding,  although   the  only  con- 
sideration  passed  from  the  defendant 
to  the   plaintiff  for  such  share,  or   his 
right  to  take  it.  was  the  obligation  to 
share  in   the   losses.      Upon   such   an 
agreement,  the  plaintiff  may  maintain 
an  action   against  the  defendant  to  re- 
cover contribution  of  the  losses  of  the 
adventure.    ( Coleman  agt.  Eyre,  45  N. 
Y.,  38.) 

12.  The  plaintiff's  promise  to    account 
to  the  defendant  for  one-half  of  the 
profits,  is  supported  by  the  obligation 
incurred  by    the   defendant   to  share 
one-half  of  the  losses,  and  hence  it  is 
a  case  of  mutual  promises,  reciprocally 
binding.     (Id.) 

13.  The  agreement  was  not  within  the 
clause   of    the   statute  of  frauds,  re- 
quiring  agreements   for  the   sale  of 
goods  to  be  in  writing.  (Id.) 
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14.  Where  the  plaintiff  agreed  verbally 
with  the  defendants,  for  the  purchase 
of  a  quantity  of  cloths,  no  portion  of 
the  purchase  money  being  then  paid, 
or  goods  delivered  ;  but,  subsequently, 
when  by  the  first  arrangement,  a  pay- 
ment became  due,  the  parties  again 
met,  and  upon  further  negotiations  and 
agreements,  varying  somewhat  the 
original  void  charter,  the  plaintiff  de- 
livered to  the  defendants,  one  F.'s 
promissory  note,  which  was  to  be  col- 
lected and  applied  by  them  on  the  pur- 
chase-price of  the  cloths,  and  he  also 
consigned  to  them  certain  other  mer- 
chandise, which  they  were  to  sell,  and 
also  apply  the  avaJls,  after  deducting 
their  commissions,  to  the  purchase- 
price  of  the  cloths: 

Held,  that  the  minds  of  the  parties  must 
be  deemed  to  have  then  met  upon  all 
the  terms  and  conditions  of  the  agree- 
ment, for  the  sale  of  the  cloths,  and 
that  it  then  became,  by  the  plaintiff's 
transfer  of  the  note  and  consignments 
of  merchandise,  a  valid  and  binding 
contract  under  the  statute.  (Aliis  agt. 
Head,  45  N.  Y.,  142.) 

See  CAUSE  OF  ACTION.     (45  N.  Y.} 

CONTRACT     FOR     SALE     OF   LANDS. 

(3  Lansing.} 


STATUTE  OF  LIMITATIONS. 


See  EQUITY. 
ACTION. 


(44  N.  Y.) 
(45  N.  Y.} 


1.  On  the  22d  of  November,  1850,  the 
plaintiff  sold  to  the  firm  of  M.  &.  H. 
certain  property  for  $20,500,  payable 
$5.000  in  cash.  $5.500  iu  the  note  of  M. 
&  H.  and  $10,000  in  the  draft  of  M.  & 
H.,  on  S.  &  Co.,  at  three  months.  The 
purchase  was  made  for  the  benefit  of 
M.  &.  H.  alone,  and  the  draft  was  ac- 
cepted by  S.  &  Co.,  (of  which  firm  M. 
was  a  member,)  for  the  accommodation 
of  the  plaintiff.  In  December,  1850,  the 
plaintiff  placed  the  acceptance  iu  the 
hands  of  A  &  Co.,  as  his  agents,  and 
as  security  for  advances  made  to  him, 
and  informed  M.,  before  it  matured, 
that  A  &  Co.  had  the  same  for  collec- 
tion, with  full  power  to  settle  with 
them.  Iu  May,  1851,  S.  &  Co.  became 
insolvent,  and  in  October,  1851,  the 
firm  was  dissolved.  In  August,  1852, 
A.  &  Co.  accepted  the  individual  notes 
of  M.  for  $4,000,  in  full  for  said  accept- 
ance, which  notes  were  paid  to  A.  <fc 
Co.,  and  the  acceptance  delivered  to  M. 
Subsequently,  A.  &  Co.  rendered  an 
account  of  said  settlement,  to  the  plain- 
tiff, and  paid  him  the  balance  due  to 
him,  informing  him  that  they  nad  de- 
livered the  acceptance  to  S.  or  to  him. 


On  the  27th  of  October,  1851,  when 
the  firm  of  S.  &.  Co.  was  dissolved,  M. 
assumed  all  the  debts  and  liabilities 
of  the  firm,  and  gave  to  S.  a  bond  to 
indemnify  him  against  the  same.  Iu 
an  action  commenced  by  the  plaintiff 
March  20,  186ti.  against  the  defendant, 
to  recover  the  balance  of  an  account 
stated,  of  the  amount  remaining  due 
upon  the  acceptance  ;  it  was 

Held,  \.  That  the  plea  of  the  statute  of 
limitations  was  a  good  defense  ;  prd 
this,  whether  the  amendment  of  1TJT, 
was  applicable,  or  not.  2.  That  the 
payment  of  the  $J,000,  in  August,  1852, 
was  not  a  novatiaA  of  the  contract,  so 
far  as  S  vvas  concerned,  so  as  to  make 
the  statute  commence  running  only 
from  that  time.  3.  That  the  payment 
of  $4,000  having  been  made  by  M. 
after  the  dissolution  of  the  firm  of  S. 
&  Co.,  and  there  being  no  evidence 
that  S.  had  anything  to  do  with  it,  or 
authorized  it,  he  was  not  bound  or 
affected  by  such  payment.  4.  That 
whether  such  payment  was  made  be- 
fore or  after  the  action  was  barred  by 
the  statute  of  limitations  made  no  dif- 
ference. That  in  neither  case  did  the 
payment  affect  the  running  of  the  stat- 
ute, as  to  the  partner  who  did  not  make 
or  authorize  it.  (Graham  agt.  Sclover, 
59  Barb.,  313.) 


STAY    OF    PKOCEEDINGS. 

ACTION.    (59  Barb.) 
ATTORNEY.  (Id.) 


STEAMBOATS. 
See  NEGLIGENCE.  (59  Barb.) 

STOCKS. 

See" BANKS  AND  BANKING.     (45  N.  Y.) 
BROKER.     (Id.) 
AGREEMENT.    (59  Barb.) 

ASSIGNMENT.    (Id.) 
PRACTICE.    (Id.) 

1.  The  stock  of  an  incorporated  company 
has  none  of  the  qualities  of  negotiable 

Eaper,  and  the  title  thereto  can  only 
e  divested  by  the  owner's  consent,  or 
by   operation  of   law.     ( Weaver   agt. 
Harden,  3  Lansing,  338.) 

2.  Where  the  defendant,  in  good  faith 
and    for  sufficient    consideration,    ob- 
tained the  transfer  of  stock  to  himself, 
from  one  W.,  to  whom   it  had  been 
transferred  by  a  third    person,  upon 
consideration  passing  from  the  plain- 
tiff and  for  the  plaintiff's  benefit,  and 
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it  had  also  been  transferred,  without 
the  plaintiff's  knowledge,  upon  the 
company  books  to  vV..  who  had  no 
authority  from  the  plaintiff  to  dispose 
of  it  : 

Held,  that  the  plaintiff  had  not  clothed 
the  defendant  's  transferee  with  the 
indicia  of  title,  nor  consented  to  his 
being  so  clothed  ;  and  that  the  defend- 
ant obtained  no  title  by  the  transfer  to 
him.  (Id.) 

•3.  And  that  equity  would  compel  a  pur- 
render  and  delivery  of  the  stock  to  the 
plaintiff. 


STOPPAGE  IN  TRANSITU. 
JSee  DELIVERY.    (44  Jf.  T.) 

STREAM. 

•Sec  WATER.  (59  Barb.) 

STREET  ASSESSMENTS. 

1.  An  act  authorizing  an  assessment  for 
Ihe  expense  of  street  improvement,  is 
in  derogation  of  individual  rights,  and 
must  be  strictly  construed  and  rigor- 
ously observed.     If  there  is  failure  to 
comply  with  any  material  requirement 
of  the  law  the  sale  or  lease  founded 
upon  such  assessment  will  be  invalid 
to  confer  either  title  or  right  to  posses- 
sion.    (Hopkins  agt.  Mason,  ante,  115.) 

2.  The  proceedings  under  which  the  as- 
sessment is  laid  are  open  to  investiga- 
tion in  an  action  in  which  the  tille  is 
involved.    Jurisdiction  is  acquired  step 
by  step,  and  ceases  with  any  failure  to 
comply  with  the  law.     (Id.) 

3.  The  trustees  of  Yonkers  had  power, 
under  chap  269  of  L8f>3,  §  2,  to  appoint 
three  commissioners  to  make  an  assess- 
ment, neither  of  which  commissioners 
should  be  owners  of,  or  interested  in, 
property  within  the  assessment  district. 
The  trustees  appointed,  as  a  commis- 
sioner, O.,  who  then  was  a  pew-holder 
in  the  baptist  church,  and  who  was  a 
member  of  that  church,  and  regularly 
contributed  to  the  support  of  the  gospel 
in   that  church.     The   church    edifice 
and  property  was  situated  within  the 
assessment  district. 

Held,  ihat  although  O.  had  no  assignable 
interest  in  the  church  property,  he  had 
an  actual  pecuniary  interest  therein, 
and  was  disqualified.  (Id.) 

4.  The  same  act  required  the  commission- 
ers to  publish  a  notice  addressed  to  the 
owners  of  laud  within  the  assessment 


district.     The  notice  actually  published 
was  not  addressed  to  any  body  : 

Held,  a  non-compliance  with  a  jurisdic- 
tional  requirement. 

5.  The  same   act  required  the  commis- 
sioners to  publish  another  notice  desig- 
nating a  time  and    place    when    and 
where  they  would  sit  to  hear  objections 
and  a  time  and  place  where  their  as- 
sessment could  be  inspected      The  no- 
tice which  was  actually  published  fixed 
no  time  for  a  hearing,  but  did  fix  a  time 
to  receive   written  objections,  and   it 
stated  that  the  assessment  was  filed 
with  the  village  clerk. 

Held,  a  non-compliance  with  a  jurisdic- 
tional  requirement.  That  the  parties 
were  entitled  to  a  hearing,  and  that  the 
notice  failed  to  state  the  time  and  place 
where  the  assessment  could  be  seen 
and  inspected. 

Query. — Whether  the  legislature  have 
the  constitutional  right  to  interpolate, 
in  an  act  entitled  "  An  act  to  consoli- 
date, re-enact  and  amend  the  charter  of 
the  village  of  Yonkers,"  a  provision 
confirming  and  legalizing  the  acts  of 
local  oticers. 

Held  further,  that  if  the  proceedings  to 
lay  the  assessment  were  absolutely 
void,  an  act  of  the  legislature  ratifying 
and  confirming  such  acts,  and  declar- 
ing them  to  be  valid  is  unconstitution- 
al. (Id.) 

6.  The  act  of  1871  (Seng.  Laws,  1871,  ch. 
57),  directing  inquiry  into  the  report  of 
the  old   commissioners   appointed    to 
widen  Broadway,  respecting   benefits 
and  awards,  &,c.,  and  authorizing  the 
supreme  court,  on  good   cause  shown, 
to  open  the  order  of  confirmation   and 
to  cause  the  question  of  valuation   to 
be  re-examined,  &,c.,  is  constitutional. 
It  does   not  impair  the  obligation  of 
contract,  nor  deprive  a  person  of  pro- 
perty,   without   due   process    of   law. 
(Matter  of  Widening  Broadway,  ante, 

7.  An  objection  was  taken  to  the  order  of 
the  special  term,  from  which  this  ap- 
peal was  taken,  that  the  special  term 
found  the  assessments  and  awards  un- 
fair, &c..  ae  to  the  city,  and  made  no 
findings  as  to  their  claims  in  respect  to 
other  persons,  and  should,  at  the  most, 
Lave   set  iiside  the  proceedings  only 
as  to  the  city.     (Id.) 

8.  But  held,  that  in  vacating  the  order 
generally  and  referring  the  matter  to 
new  commissioners,  the  court  followed 
the  direction  of  said  act : 

Held  also,  that  assuming  that  it  were 
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within  the  discretion  of  the  special 
term  to  vacate  the  order  and  confirma- 
tion in  part,  still  there  may  have  been, 
and  probably  was,  good  reason  for 
vacating  it  altogether.  This  court 
ought  not  to  review  the  order  in  that 
respect.  (Id.) 

STREETS. 

See  NEW  YORK,  fCiTY  OF.)  (59  Barb.) 
INDEMNITY.  (3  Lansing.) 

SUMMARY  PROCEEDINGS  TO  RE- 
COVER THE  POSSESSION  OF 
LAND, 

See  LANDLORD  AND  TENANT.  (44  N  Y.) 

SUNDAY. 

See  JUDGMENT.    (44  N.  Y.) 
SUPERVISORS. 

1.  Where  a  board  of  supervisors  has  once 
considered  a  claim  and  audited  and 
allowed  it  at  a  certain  amount,  a  man- 
damus cannot  issue  to  compel  it  to 
audit  the  claim  anew  and  allow  it  at  a 
greater  amount,  but  where  there  are 
distinct  and  separate  items  in  the  ac- 
count, the  board  of  supervisors  can  no 
more  wholly  reject  or  refuse  to  audit 
one  of  those  items  which  is  a  legal 
charge  on  the  ground  that  it  is  not 
legal,  than  they  can  reject  for  that 
reason  a  whole  account,  and  a  manda- 
mus will  go  to  compel  such  audit. 
( The  People  agt.  Supervisors  of  Dela- 
ware County,  45  N.  Y.,  196  ) 

2  What  should  be  the  form  of  a  manda- 
mus in  such  cases  stated.  (Id.) 

See  ASSESSMENT  AND   TAXATION.     (45 

jr.  Y.) 

3.  Where  an  assessment  roll,  regular 
upon  its  face,  is  duly  presented  to  the 
(supervisors,  they  are  not  charged  with 
any  duty  of  going  beyond  the  same,  to 
inquire  if  the  assessors  have,  in  point 
of  fact,  performed  iheir  duty,  but  are 
to  aportion  and  set  down  the  tax,  and 
issue  their  warrant  for  its  collection  ; 
and  their  warrant,  issued  in  due  form, 
with  the  copy  of  the  roll  as  required 
by  statute,  protects  the  collector  who 
acts  under  it.  (  West/all  agt.  Gere,  3 
Lansing  151.) 

See  COUNTY  TREASURER.  (Id.) 

TAXES  AND  ASSESSMENTS.  (Id.) 

SUPPLEMENTAL  PLEADING. 

1.  A  supplemental  pleading  can  only  be 
allowed  by  the  court  on  motion.  It 


should  not   be  allowed   at   the    trial. 
(Lyon  agt.  Jsett,  ante  ,  155. ) 

2.  Consequently,    §   272    of  the    Code 
which  confers  upon   referees  the  game 
power   to  allow  amendments   to  any 
pleading,  and  to  the  summons,  as  the 
court  possesses  upon  the  trial,  does  not 
apply  to  supplemental  pleading.     (Id.) 

3.  Where  the  complaint  alleges  a  conver- 
sion of  personal  property   in  general 
terms,  but  also  sets  forth  sufficient  facts 
upon    which,  when    proved,  plaintiff 
may  fall   back    and   recover  as   upon 
contract,  defendants,  on  motion,  should 
be  allowed  on  such  terms  as  may  be 
just,  to  plead,  by  supplemental  answer, 
their  discharge  in  bakruptcy,  obtained 
since   joinder    of  issue   in  the  action. 
(Id.) 


SUPPLEMENTARY 
INGS. 


PROCEED. 


1.  Where    an   order  made  by  a  county 
judge  requiring  a  judgment  debtor  to 
appear  before  a  referee  and  answer  on 
oath  concerning  his   property,  recites, 
expressly,  that  it  had  been  made  to  ap- 
pear before  such  judge,    "  by  the  affi- 
davit" of  one  of  the  attorneys  of  the 
plaintiff,  that  judgment  had  been  re- 
covered in  the  action  ;  that  execution 
thereon  against  the  property  of  the  de- 
fendant theiein,  had  been  duly  issued  ; 
and    that    said     judgment     remained 
wholly  unpaid,   such   recital  is  clearly 
sufficient,  prima  facie,  to  show   that 
such    proof    had    been    made    by    a 
regular  affidavit.     It  is  a  presumption 
which  the   law  raises,   in  support  of 
judicial    authority    and     proceedings, 
(Rugg  agt.  Spencer,  59  Barb.,  383  ) 

2.  The  order  speaks  for  itself ;  and  as  all 
the   necessary  facts,  to  constitute  it  a 
regular  and  valid  order,  appear  upou 
its  face,  it  will  be  deemed  to  be  such, 
until  the  contrary  is  made  to  appear. 
(Id.) 

3.  The  fact  that  no   proof  by  affidavit 
was  in  fact  made,  before  the  county 
judge,  when  he  issued  the  order,  is  not 
sufficiently  shown,  to  rebut  the  prima- 
facie  proof  of  the  recital  in  such  order, 
by  the  production  of  a  paper  in  the 
form  of  an  affidavit,  found  on  tile  in 
the  office  of  the  county  cleik,  reciting 
the  facts  as   set   forth    in   the    order, 
signed  by  the  plaintiff's  attorney,  but 
not  sworn  to,  and  having  no  jurat  at- 
tached ;   although  such   paper  has  an 
indorsement  upou  it,  purporting   that 
it  had  been  read  on  motion  at  cham- 
bers, before  the  county  judge,  and  filed 
as  of  the  same  date  as  the  order.    (Id.) 
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4.  The  mere  presentation  of  such  a 
paper,  on  the  trial,  without  any  evi- 
dence to  show  by  whom  the  indorse- 
ment thereon  was  made,  or  how  the 
paper  came  10  be  on  file  in  the  clerk's 
efface,  is  no  proof  of  any  fact  in  the 
case,  and  does  not  tend,  in  any  degree, 
to  disprove  the  recital  in  the  order. 
(Id.) 

SUPREME  COURT. 
See  REMOVAL  OF  ACTIONS.     (59  Barb.) 

SURETIES. 

1.  Sureties  who  fail  to  justify,  after  no- 
tice that  the  plaintiff  does  not  accept 
the  bail,  are  not  liable  as  bail  to  the 
sheriff  or  to  a  plaintiff  to  whom  the 
sheriff  has  assigned  the  undertaking. 
(Clapp  agt  Schutt,  442V;  Y.,  101.) 

See  SHERIFF.    (44  N.  T.) 

PRINCIPAL  AND  SURETY.  (Id.) 
COUNTY  COURT.  (3  Lansing.) 
GUARDIAN,  &c.  (Id.) 
PLEADING.  (Id.) 

SURPRISE. 
See  PLEADING.    (3  Lansing.) 

SURROGATE,   SURROGATE'S 
COURT  AND  DECREE. 

1.  The  vendee's  title  under  an  unwritten 
contract  for  purchase  of  land  taken  out 
of  the  statute  of  frauds  by  his  part  per- 
formance, is  subject  to  sale  for  pay- 
ment of  his  debts,  on  the  application 
of  his  personal  representatives  under 
2  R.   S.,   111.   $  66.     (Richmond  agt. 
Foote,  3  Lansing,  244.) 

2.  A  petition  of  an  executor,  &.C.,  under 
2  R.   S.,  100,  $$  1,  9,  for  authority  to 
sell,  &c.,  real  estate,  which  states  that 
"  the    amount    of   personal    property 
which   has  come  to  his  hands  as  ap- 
praised by  the  inventory  is,"  &.C.,  suf- 
ficiently states  the  amount  of  personal 
property  which  actually  came  into  his 
hands.  And  a  statement  of  the  amount 
received,    and    that   it  is    still    in   his 
hands    unpaid     and  unapplied,    suffi- 
ciently shows  "  the  application"  of  the 
money  received.   (Id.) 

3.  And  it  is  enough,  if  the  necessary  facts 
appear  from  the  papers  on  which  the 
surrogate's  order  is  founded  ;   accord- 
inly,  where  three  petitions  were  made 
the  basis  of  the  proceedings : 

Held,  that  they  should  be  taken  together 
as  part  of  the  same  proceeding  : 

VOL.  XLII.  { 


4.  The   petition   may  refer  to  a  former 
petition,  filed  in  the  same  matter,  for 
a  statement  of  the  facts  necessary  un- 
der the  statute.  (Id.) 

5.  So  a  guardian  for  the  infants  need  not 
be  appointed  upon  a  final  application 
on  which   the  order  for  sale,  &c.,  is 
made,  where  a  guardian  has  already 
been  appointed  on  a  former  application 
in  the  riame  matter.    (Id.) 

6.  It  is  too  late  to  object,  in  an  action  to 
recover  possession  of  property  sold  un- 
der the  burrogate's  order  in  such  pro- 
ceedings, that  the  penalty  of  the  bond, 
given  under  the  statute  ('§  67),  for  pay- 
ment of  the  balance  due  on  the  con- 
tract of  sale,  to  which  such  order  has 
reference,  is  less  than  the  actual  bal- 
ance due  on  such  contract.  (Id). 

7.  It  is  sufficient  if  the  petition  is  verified 
before  a  justice  of  the  peace.  (Id.) 

8.  It  is  also  proper  that  the  vendee's  in- 
terest in  the  land  should  be  sold  under 
the  proceedings  it  is  not  essential  that 
the  contract  merely  be  assigned-    (Id.} 

9.  The  determination  of  the  surrogate'* 
courts  upon  the  final  accounting  of  ad- 
ministrators,   &c.,  7n   regard   to   pay- 
ments claimed  and  allowed  for  debts, 
&c.,  is  not  only  that  they  hive  beeu 
made,  but  also   that  they  have   been 
properly   and    lawfully    made.    (Rose 
agt.  Lewis.  3  Lansing,  320.) 

10.  The  surrogate's  court,  not  being  a  court 
of  record,  cannot  punish  as  for  a  crim- 
inal contempt,  except  for  interruptions 
to  business  during  judicial  proceedings. 
(Matter  of  Watson,  3  Lansing,  408.) 

11.  For  the  same  reason,  it  cannot  en- 
force civil  remedies  by  proceedings  a» 
for  contempts.  (Id.) 

12.  The  enforcement,  by  the  surrogate'* 
court,   of  its   decrees   by  attachment, 
mnst  be  by   process  similar  to  that  of 
chancery  in  analogous  cases  (2  R  S.,. 
220,  $  6,  sub.  4),  and  must  be  governed 
by  those  sections  of  part  3,  chapter  2r 
title  13,  (2  R.  S.,  534),  which  are  made- 
applicable  by  section  67  of  the  act  of 
1837  (chap.  460 ),  viz.,  section   16,  &c. 
(Id.) 

13.  The  sections  make  the  filing  of  in- 
terrogatories, and   the   opportunity  to 
answer,  imperative;  and  the  surrogate 
cannot  proceed  otherwise.  (Id.) 

14.  In  cases  analogous  to  the  enforce- 
ment of  a  surrogate's  decree  for  the 
payment  of    moneys,    by   attachment 
the  process  of  the  court  of  chancery 
was  in  the  nature  of  a  ca.  sa.,  and  not 
in  the  form  of  a  commitment  for  a  con- 
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tempt ;  the  defendant  on  the  face  of  the 
process  being  entitled,  under  the  for- 
mer, to  the  jail  liberties,  and  to  be  dis- 
charged by  the  insolvent  and  bankrupt 
laws,  while  under  the  latter  he  was 
not  entitled  to  either.  (Id.) 

See  EVIDENCE.    (Id.) 

EXECUTOKS  AND  ADMINISTRATORS. 
(Id.) 

SUSPENSION  OF  THE  POWER  OF 
ALIENATION. 

See  WILL.  (3  Lansing.) 


T. 

TALESMEN. 
See  JURORS.    (3  Lansing.) 

TAXES  AND  ASSESSMENTS. 

See  ASSESSMENT   AND  TAXATION.    (44 

N.  Y.) 
ASSESSMENT  AND  TAXATION.  (45 

N.  Y.) 
ASSESSMENTS  AND  ASSESSORS.  (59 

Barb.) 

1.  Under  the  statute  (I  R.  S.,  387),  which 
provides  for  the  assessment  and  col- 
lection   of   taxes  (as    amended  laws 
1851,  chap.  176,  fi  8,  the  assessors  are 
required   to   make   and  subscribe   the 
oath  prescribed  when  "  they  shall  have 
completed  their  rolls :" 

Held,  that  the  statute  does  not  intend  the 
oath  to  be  delayed  until  after  the  day 
for  reviewing  the  assessments  and  the 
hearing  and  disposition  of  complaints 
in  respect  thereto,  but  that  the  oath  is 
to  be  subscribed,  and  taken,  when  the 
rolls  are  made  up  according  to  the  pro- 
visions of  section  9,  1  E.  S.,  390,  and 
ready  to  be  left  with  one  of  the  as- 
sessors for  public  inspection.  (  West/all 
agt.  Gere,  3  Lansing,  151.) 

2.  And  assuming  the  intent  of  the  statute 
to  be,  that  the  oath  is  to  be  taken  after 
the  review  day,  the  making  and  sub- 
scription thereof  at  an    earlier    day, 
after  the  roll  had  been  made  up,  ac- 
oording  to  section  9,  would  be  merely 
an  irregularity,  and  would  not  affect 
the   jurisdiction    of   the    supervisors. 
(Id.) 

See  SUPERVISORS.    (Id.) 


TAX  AND  TAX-ROLL. 

1.  The  assessors   have  no  authority  to 
make  an   assessment  oil  the  day  ap- 
pointed for  the  review  of  their  rolls, 
or  after  the  1st  day  of  July  in  each 
vear,  before  which  time  (IRS.,  390,  § 
8),  the  persons  and  property  to  be   as- 
sessed must  be  determined   by  them. 
(Clark  agt.  Norton,  3  Lansing,  484.) 

2.  And  after  the  1st  day  of  August,  they 
have  no  p'>wer  to  stiike  from  the  roll, 
except  as  authorized  on  the  day  of  re- 
view.   (Id.) 

3.  And  where  on  the  18th  day  of  August, 
the    review    day,   the   assessors  sub- 
stituted the  name  of  a  purchaser  of  real 
estate  for  that  of  his  vendor,  to  whom 
it  was  assessed,  and  then  assessed  the 
vendor  for  personal  property  equal  in 
amount  to  the  assessed  value  of  the 
real  estate  : 

Held,  that  they  weie  personally  liable 
for  the  tax  levied  and  collected  pur- 
suant to  such  assessment  for  personal 
property.  (Id.) 

Se.e  ASSESSMENTS  FOR  LOCAL  IMPROVE- 
MENTS. (Id.) 

PLANK-ROADS     AND     TURNPIKES. 
(Id.) 

TELEGRAPH  COMPANY. 

1.  The  failure  of  a  telegraph  company  to 
transmit  a   message   in   the    form   in 
which  it  is   received,  is,  prima  facie, 
negligence,  for  which  the  company  ia 
liable,  and   the  burden   is  upon   it  to 
show  that  the  mistake  occurred  through 
no  fault  of  its  own.     (Rittenkouse  agt. 
Independent   Line    of    Telegraph.    44 
N.  Y.,  263.) 

2.  It  is  gross  negligence  in  the  operator 
at  a  telegraph  station  to  send  over  the 
wires  a  message  in  the  name  of,  and 
purporting  to  come  from  a  cashier  of  a 
bank  and  to  be  dated  at  another  sta- 
tion, at  the  request  ot  a  party  known 
to  the  operator  not  to  be  such  cashier, 
and  presenting  no   evidence  of   auth- 
ority to  use  his  name,  which  message, 
addressed  to  a  banking  house,  held  out 
such   party  as  entitled  to  credit  for  a 
large  amount ;  and  this  negligence  oc- 
curs so  within  the  scope  of  the  em- 
ployment of  such  operator  as  to  make 
the  telegraph   company  liable  to  the 
person   to   whom   such   telegram  was 
addressed  for  the  damages  occasioned 
by  such  negligence.    (StaoodRgt,  The 
Western    Union   Telegraph    Company 
45  N.  Y.,  549.) 

3.  The  lines  of  two  telegraph  companies 
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terminated  at  S.,  the  one  lending 
from  O,  to  S.,  and  the  other  from  S.  to 
B.  Messages  passing  over  the  line 
of  the  former  company  for  transmission 
beyond  S.  to  R.,  were  customarily  re- 
ceived hy  the  latter  company.  The 
plaintiff  at  O.,  sent  a  message  to  R., 
paying  for  the  whole  distance. 

Me' .1,  that  no  partnership  or  mutual 
agency  could  be  inferred  from  such 
facts.  Each  of  the  companies,  in  the 
absence  of  evidence  of  a  special  agree- 
ment or  arrangement,  either  with  the 
sender  of  the  message,  or  between  each 
other,  will  be  liable  for  his  own  acts, 
but  not  for  the  acts  and  defaults  of  the 
other.  (Baldwin  agt.  The  United  States 
Telegraph  Company,  45  N.  F,  744.) 

•4.  The  rule  of  damages,  recoverable  for 
the  non-delivery  of,  or  mistake  in.  de- 
livering, telegraphic  messages  iB  the 
natural  and  necessary  consequence  of 
the  breach  of  contract  as  contemplated 
by  the  parties,  interpreting  the  con- 
tract in  the  light  of  the  circumstances 
under  which,  and  the  knowledge  by 
the  parties  of  the  purposes  for  which, 
it  was  made,  and  when  a  special  pur- 
pose is  intended  by  one  party,  but  is 
not  known  to  the  other  and  is  not  in- 
dicated by  the  message  itself,  such 
special  purpose  will  not  be  taken  into 
account  in  the  assessment  of  damages 
for  the  breach  of  contract  to  send. 
The  damages  in  such  a  case  will  be 
limited  to  those  resulting  from  the  or- 
dinary and  obvious  purpose  of  the  con- 
tract. (Id.) 

-5.  An  error  in  transcribing  the  direction, 
and  consequent  mis-delivery  ot  a  tel- 
egram, is  prima  facie  evidence  of 
neglect  ana  want  of  care  iu  the  oper- 
ator, and  casts  the  burden  of  proof 
upon  the  company  of  explaining  the 
error  and  showing  that  it  occurred 
without  fault.  (Id,)  • 

€.  A  message  was  delivered  to  the  ope- 
rator at  O.,  by  the  plaintiff,  to  be  tele 
graphed  to  the  plaintiff's  agent  at  R., 
requesting  such  agent  to  telegraph 
back  to  the  plaintiff  the  condition  of 
certain  petroleum  oil-wells  at  R.,  be- 
longing to  the  plaintiff,  and  the  operator 
was  informed  by  the  plaintiff,  that  un- 
less an  answer  was  received  promptly 
he.should  sell  the  well  at  a  certain  sum, 
which  had,  to  the  knowledge  of  the 
operator,  been  offered  him.  The  or- 
dinary charge  was  paid  for  transmit- 
ting the  message  the  whole  distance, 
and  it  was  transmitted  to  S.,  and  there 
received  by  the  defendant  and  by  them 
transmitter!  over  their  line  to  R.  By  a 
wrong  direction  it  did  not  reach  the 
plaintiff's  agent  for  some  days  after- 


ward. The  defendant's  agent  had  no 
knowledge  of  the  special  pui-pose  of  the 
message:  The  plaintiff,  receiving  no 
response,  sold  at  the  offer.  It  after- 
wards appeared  that  the  well  was 
worth,  and  could  have  been  sold  at  a 
higher  price. 

Held,  that  the  defencant  was  not  liable 
for  this  difference,  nor  for  any  damages 
arising  from  an  under  sale  by  the 
plaintiff.  (Id.) 

TENANT. 
See  LANDLORD  AND  TENANT.  (44  N.  Y. ) 

TENANTS  IN  COMMON. 
See  PARTITION.    (44  N.  F.) 
TENDER. 

1.  A  tender  implies  not  only  an  offer  to 
do  the  thing  proposed,  but  the  power 
and  willingness  then  and  there  to  do 
it  as  offered.      In   no  view  is  that  a 
tender  which   the   party  has  not  the 
power  or  right  to  perform,  in  case  his 
offer  is  accepted.     (Champion  agt.  Jos- 
lyn,  44  JY.  T.,  653.) 

2.  But  his  tirle  to,  or  method  of  obtaining 
th'e  thing  tendered  is  material  only  so 
far  as  it  affects  his  ability  to  make  an. 
actual  and  valid  transfer,  so  as  to  vest 
the  title  in  the  other  party,  if  his  offer 
is  accepted.     (Id.) 

See  BROKER.     (45  JV.  F.) 
TITLE. 

1.  Delivery  ot  a  bill  of  lading,  with  in- 
tent to  pass  the   title,  has  that  effect, 
although,  the  bill  is  drawn  to  order  and 
is  not  indorsed.     (The  City  Bank  aart. 
The  Rome  W.  &  O.  R.  Co.,  44  If.  F. 
136.) 

2.  G.  shipped  wheat  as  owner  and  con- 
signee, to  his  own  order,  and  received 
from  the  masters  of  the  vessels  bills  of 
lading.     He   delivered  these    bills  to 
the  plaintiff  as  security  for  moneys  ad- 
vanced on  his  own  drafts,  drawn  upon. 
E.,  indorsing  the  several  bills,  "deliver 
to  E.  on  payment  of  the  accompanying 
draft."    E.  refused  to  accept  the  drafts 
and  they  were  protested.     When  the 
wheat  was  shipped,  G.,  delivered  to 
the  masters  duplicates  of  the  bills  of 
lading,  except  that  they  were  signed 
by  G.,   and  not   by   the  master,    and 
these  were  delivered,  with  the  wheat, 
to  the  defendant  at  its  warehouse.    G., 
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through  his  agents,  who  had  know- 
ledge of  the  dishonor  of  the  drafts,  sold 
all  of  the  grain  to  different  purchasers, 
who  paid  value  therefor.  A  portion 
was  delivered  to  these  purchasers, 
when  the  plaintiff'  demanded  of  the 
defendant  the  balance  remaining  in  its 
warehouse,  and  delivery  thereof  was 
refused : 

Held,  that  the  title  to  the  wheat  was  in 
the  plaintiff,  and  he  could  maintain  re- 
plevin therefor.  (Id. ) 

3.  The  legal  title  to  lands,  conveyed  (in 
1827),  to  A  and  hid   heirs,   in  trust  to 
pay  the  rents   and    profits   to  B.   for 
life,  and  on  her  death  to  convey  to  the 
heirs  of  B,  descended    to  A.'s  heirs, 
upon  his  dying   'in  1832)   before  B., 
notwithstanding  the  provisions  of  the 
Revised  Statutes  ('part  11,  chap.  1,  title 
2.  $  68)  ior  the  vesting  of  such  trusts 
in  the  Court  of  Chancery ;  and  a  con- 
veyance by  A.'s  heirs,  after  the  death 
of  B,   is  a  proper   execution    of  the 
trust.     Section  11,  title  5,  of  that  chap- 
ter, limits  the  application  of  the  statute 
to  trusts  thereafter  created,  except  for 
the  purpose  of  converting  formal  trusts 
into    legal    estates.      (Anderson    agt. 
Mather,  UN.  F.,249.) 

4.  Nor  does  the  statute  ($47,  art.  11)  vest 
the  legal  estite  in  the  cestuis  que  trust, 
for  the  trust  is  not  merely   nominal, 
but  is  connected    with  the  power  of 
management  and   disposition.     ($48.) 
(Id.) 

5.  An  indenture,  executed  in  1804,  wit- 
nessed :  "  That  the  said  parties  of  the 
first  part,  in  consideration  of  the  rents 
and    covenants   hereinafter    specified 
and  reserved,  have   granted  and  de- 
mised, and  by  these  presents  do  grant 
aiid  demise  unto  the  said  party  of  the 
second  part,  in  his  actual  tenure  now 
being,  the  privilege  and  right  of  erect- 
ing, and  to  erect  one  saw-mill  and  one 
grist-mill  on  the  mill  seat  situate  "  on 
a  certain  river.     "And  also  the  priv- 
ilege and  right  of  erecting  and  to  erect 
a  dam  from  the  southeasterly  side  or 
bank  of  said  creek  or  river  across  the 
same  (eo  far  as  the  right  of  the  parties 
of  the  iJrst  part  to  the   waters  of  the 
same  extend)  for  the  purpose  of  flowing 
the  waters  of  said  creek  or  river,  for 
the  use  of  the  said  grist  and  saw  mill, 
and  for  the  use  of  such  mills  as  may 
be  erected  hereafter  by  the  parties  of 
the  first  part,  their  heirs  or  assigns,  be- 
low the  bridge   aforesaid ;    and    also 
the  privilege  and  right  of  taking,  using 
and  enjoying  so  mnc.h  of  the  land  ad- 
joining the  said  mill  seat  as  may  be 
absolutely  necessary  to  and  for  the  ac- 
commodation of  the  said  grist  and  eaw 


mill,  restricting  and  binding  the  said 
party  of  the  second  part,  his  heirs  and 
assigns  to  the  land  contained  within 
one  chain  in  breadth  from  the  bank 
of  said  creek  or  river,  the  same  having 
been  heretofore  reserved  by  D.,  to- 
have  and  to  hold  the  said  mill  seat, 
mills  to  be  erected  thereon,  laud  and 
dam  forever,  upon  condition  that  the- 
said  party  of  the  second  part,  his 
heirs,  executors,  administrators  and 
assigns  shall  faithfully  yield,  render, 
and  pay  therefor,  unto  said  parties  of 
the  first  part,  their  heirs,"  &.C.,  a  speci- 
fied rent;  and  also,  ''  that  the  said; 
party  of  the  second  part,  his  heirs  and 
assigns,  shall  at  all  times  keep  the 
aforesaid  dam  in  good  and  sufficient  re- 
pair," and  allow  sufficient  water  to- 
pass  for  the  purposes  of  mills  to  be- 
irected  below  by  the  parties  of  the 
first  part;  with  the  right  of  re-entry 
for  the  failure  of  payment  or  violation 
or  non-performance  of  covenants,  and 
with  a  covenant  by  "  the  party  of  the 
second  part,  for  himself,  his  heirs,  ex- 
ecutors and  assigns,"  to  pay  the  rent 
and  observe  and  fulfil  the  covenants- 
and  conditions : 

Held,  in  ejectment,  that  the  grant  was 
in  fee,  notwithstanding  the  absence  of 
words  of  iuheritence  from  the  haben- 
dum  clause.  (Saunders  agt.  Hanes, 
44  N.Y.,  353.) 

6.  Every  part  of  a  deed  may  be  resorted 
to  for  the  purpose  of  ascertaining  its 
true  meaning,  and  the  expression,  •'  re- 
stricting and   binding  the  said  party  of 
the  second  part,  his  heirs  and  assigns, 
to  the    land    contained    within    one 
chain  "  being  repugnant  to  a  limita- 
tion of  the  estate  to   the  life  of  the 
lessee,  and  being  first  in  order  to  the 
instrument,  must  control.     (Id.) 

7.  One  to  whom  the  possession  of  per- 
sonal  property  has   been  voluntarily 
delivered,   under  color  of   an    actual 
sale,  although  such  surrender  has  been 
induced   by  his   fraud,   rendering  the 
sale  voidable  at  the  option  of  his  ven- 
dor, as  between   them,  can  give  valid 
title  to  B.bonafide  purchaser.     (Paddon 
agt.  Taylor,  44  N.  T.,  371.) 

8.  Mere  possession,  as  that  of  a  bailee  or 
a  thiel,  will  not  enable  a  purchaser  to 
acquire  title,  although   he  buy  in  per- 
fect good  faith,  and  pays  full  value ; 
but  it  is  otherwise  where  the  posses- 
sion is  under  a  sale,  notwithstanding 
such  sale,  as  between  the  parties  there- 
to, may  be  voidable  for  fraud.     (Id.) 

9.  If  the  holder  of  a  promissory  note, 
past  due,  delivers  it  up  to  the  maker 
in  consideration  of  the  transfer  to  him 
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of  a  warehouse  receipt  for  goods,  in 
Che  absence  of  notice  of  any  fraud,  or 
reason  to  suspect  it,  he  becomes  a  bona 
Jlde  purchaser  of  the  goods  represented 
by  the  receipt.  (Id.) 

10.  The  addition  of  the  word  "  cashier  '' 
to  the  name  of  the  payee,  in  commercial 
paper,  imports  that  tfie  bank,  of  which 
tne  person  named  is  cashier,  is  intended 
as  the  payee.  An  indorsement  by  such 
cashier  is  not  necessary  to  give  the 
T>auk  title  (First  National  Bank  of 
Angelica  agt.  Sail,  44  N.  Y.,  395.) 


11.  Fraudulent  diversion  of  a  bill  from 
the  purpose  for  which  it  was  drawn, 
is  no  defense  to  an  action  by  a  bona 
fide  holder  thereof.     (Id.) 

12.  At  common  law,  a  mere  contract  for 
the  sale  of  personal    property,  when 
nothing  remains   to    be   done"  by  the 
vendor,   transfers    the   title,    without 
payment  or   delivery.     'Bradley   agt. 

Wheeler,  44  A".  Y.,  495.)  ' 

13.  Asimple  computation  to  ascertain  the 
gross  amount  of  consideration,  all  the 
elements  of  that  computation  being  al- 
ready ascertained,  is  not  such   a   thing 
remaining  to  be  done  as  will  prevent. 
title  passing.     (Id.) 

•i-1.  Where  the  vendors  contract  merely 
to  move  the  goods  to  a  specified  place. 
the  moment  this  is  done,  and  the 
purchaser  assumes  charge  thereof. 
and  takes  actual  possession  <>f  any 
portion,  the  statute  of  frauds  is  satis- 
tied.  (Id.) 

15.  A  conveyance  by  one  partner,  having 
legal  title  to  an  undivided  half  of  real 
estate,  ihe  whole  of  which,  in  equity, 
is  partnership  properly,  to  a  creditor 
of  the  firm  in  payment  of  a  partnership 
debt,  vests  good  title  to  such  undivided 
half  in  his  grantee  ;  notwithstanding, 
it  is  executed  without  the  knowledge 
or  consent  of  the  other  partner,  the 
firm  is  insolvent  and  its  effect  is  to  give 
a  preference  to  the  grantee.  (  Van 
Brunt  agt.  Appleqate,  44  N.  Y.,  544.) 

'16.  Accordingly,  upon  the  following  facts  : 
For  the  purpose  of  forming  a  partner- 
ship, A  conveyed  to  B  an  undivided 
Lilf  of  certain  real  estate,  B  paying 
to  him  its  value.  The  firm  went  "into 
possession  and  occupied  the  premises 
for  partnership  purposes,  making  im- 
provements thereon,  and  entering  the 
rents  received  from  a  portion  in  the 
firm  accounts.  It  became  insolvent, 
and  B,  without  A's  consent  or  know- 
ledge, made  a  conveyance  of  an  un- 
divided half,  of  the  premises  to  C,  a 
•creditor  of  the  firm,  which  was  re- 
ceived by  C  iu  payment,  pro  tanto,  of 


his  claim.  The  plaintiff  was  appointed 
receiver  of  the  concern,  and  brought 
this  action  to  have  the  conveyance  to 
C  set  aside  as  fraudulent  and  void,  or 
to  have  it  adjudged  that  the  interest  or 
C  was  only  in  the  surplus  which  might 
remain  after  payment  of  the  partner- 
ship debts : 

Held,  that  the  conveyance  vested  good 
tiile  to  an  undivided  one-half  of  the 
real  estate  in  C.  (Id.) 

17.  Where  one  holds  the  legal  title  to  real 
property  (under  a  lease),  evidence  of 
Jus  admissions  that  moneys  expended 
by  Mm  in  improvements  thereon  were 
received  from  or  for  the  use  of  another 
person  (his  sister;,  and  were  thus  ex- 
pended for    her  use  and   benefit,  and 
that  such  improvements  (houses)  were 
for  and   belonged  to  her,  is  not  suffici- 
ent to  establish  the  fact  or  raise  a  pre- 
sumption  that   the   title  was  taken  or 
held  in  trust  for  her  or  as  her  agent,  or 
that  there  was  any  understanding  or 
agreement  between  them  that  it  should 
be  so  taken  or  held.     (Duffy  agt.  Mas- 
terson,  44  N.  Y.,  557.) 

18.  To  constitute  a  practical  location  of 
a  lor.  or  line,  the  mutual  act  and  acqui- 
escence of  the  parties  is  requisite.     It 
must  be  actually  located   and  "acqui- 
esced in  for  a  long  time,  probably  not 
less   than     twenty    years.      (Corning 
agt.  Troy  Iron  and  Nail  Factory.  44 
N.  Y.,  57-7.) 

19.  To  estop  tho  plaintiffs  from  asserting 
their   title  to  lands,  on  the  ground  that 
they  have   encouraged  ana    permitted 
the  defendant   to    make   valuable   im- 
provements near  them,  it  is  not  enough 
that   the   premises  are  convenient,  or 
even  beneficial  to  the  defeiidant;  they 
must  be  so  far  essential  that  it  woul'd 
work  material  and  serious  mischief  to 
the  defendant  to   allow  the   plaintiff's 
claim.     (Id.) 

20.  In  considering  the  effect  of  acts  which 
are  claimed  to  be  such  an  adverse  pos- 
session as  may  mature  into  title,  refer- 
ence should  be  had  to  the  character  of 
the  property  and   the  uses  to  which  it 
would   ordinarily  be   applied,  for   the 
purpose  of  ascertaining  with  what  mind 
it    was    so     possessed,    on     the    one 
side,  and  such    pos^ssion  was  permit- 
ted on  the  other.     (Id.) 

21.  Where  the  plaintiffs  allowed  their  land 
to   remain   vacant  for  niaiiv  vears,  its 
principal  value  to  them  being  the  right 
of  flowing  its  banks  in  the  use  of  ad- 
jacent  water  rights,   which     use  was 
continuously  exercised    by   them,  the 
fact  that  the  defendant  has  been  suffer- 
ed, during  the   same   time,  to  deposit 
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refuse  machinery  and,  temporarily,  a 
few  loads  of  stone  on  the  premises, 
and  to  pass  over  them  habitually  as  a 
convenient  approach  to  its  owu  pro- 
perty, there  beiug  no  inclosure  of,  or 
permanent  improvements  on  the  prem- 
ises, is  not  sufficient  to  constitute  an 
adverse  possession  by  the  defendant. 
Under  such  circumstances,  it  is  not 
error  to  refuse  a  submission  to  the  jury 
of  the  question  of  adverse  possession. 
(Id.) 

22.  Where  fiye  persons,  acting  as  a  com- 
mittee to  build  sheds  for  the  conveni- 
ence of  certain  persons    (themselves 
included)  in  the  habit  of  attending  a 
church,  have  received  a  conveyance  of 
the  premises  on  which  it  is  proposed  to 
build,  and  subsequently  entered  into  a 
written  agreement   with     others,    by 
which  they  are  empowered,  as  such 
committee,  to  make   the  erections  at 
the  joint  expense  of  all  the  subscribers, 
each  subscriber  to  pay  an  equal  share 
of  the    expense   of  the  improvement 
''upon  completion  thereof  and  the  de- 
livery of  a  proper  title  for  each  respec- 
tive share  thereof,"  the  title   is  so  far 
impressed  with  a  trust  in  favor  of  the 
subscribers  that  partition  between  the 
grantees,  the   result  of  which  would 
be  to  defeat  the  entire  scheme,  will  not 
be  allowed.    (Baldwin  agt.  Humphrey, 
44  N.  Y.,  609.) 

23.  Under  these  circumstances,  the  gran- 
tees are  no  longer  tenants  in  common 
in  such  a  sense  that  either  can  compel 
a  partition.   They  are  all  under  a  valid 
contract  to  convey,  and,   as  the  other 
parties  are   not  in  default,   have  be- 
come  trustees  of   the   legal   title.     A 
judgment  of  partition  not  only  permits 
the  plaintiff,   but  compels  the   defen- 
dants to  commit  a  breach  of  trust,  and 
should  not  be  upheld.     (Id.) 

24.  Where,  further,   the  grantees  have 
substantially  completed   the  improve- 
ments,  and,   at  a   meeting  which  the 
plaintiff  was  requested   to   attend,  al- 
lotted  nearly  all  of  the   sheds  to  sub- 
scribers, who  have   taken   possession, 
and  the  plaintiff  has  then,  a  day  or  two 
before  suit,    proposed   "to   withdraw 
from  the  committee  and  have  nothing 
more  to  do  with  it  if  the  defendants 
would  pay  him  what  he  had  expended 
on  the  premises,"  at  the   same    time 
presenting  an  account  of  his  expendi- 
tures, the  amount  of  which  is  paid  to 
him  and   received  without  objection, 
the  day  after  suit  commenced,  and  is 
retained  by  him : 

Held,  that  the  plaintiff  becomes  a  naked 
trustee,  without  any  interest  in  the 
premises,  unless  as  one  of  the  subscrib- 


ers to  the  agreement,  and  will  not  be 
permitted  to  maintain  partition.     (Id.) 

25.  To  constitute  a  sufficient  delivery, 
under  an  oral  agreement  for  the  sale  of 
personal  property,  to  take  the  contract 
out  of  the  statute  of  frauds,  the  pro- 
perty must  be  placed  withiu  the  con- 
trol and  under  the  exclusive  dominion 
of  the  buyer.  (Marsh  agt.  Rouse.  44 
N.  T.,  643.) 

26  Where  the  vendor  has  an  agreement 
for  the  purchase  of  the  goods  with  a 
third  person,  and  the  latter  having  ex- 
pressed his  readiness  to  deliver  them, 
the  vendor  informs  him  that  the  pur- 
chaser~v\  ill  give  him  instructions  as  to 
shipment,  and  the  purchaser  immedi- 
ately does  so,  all  three  being  there 
present,  but  sucii  instructions  are  not 
actually  followed  by  such  third  person 
so  as  to  release  his  lien  for  the  pur- 
chase-price, there  is  no  such  delivery 
and  acceptance  as  will  bind  the  pur- 
chaser. (Id.) 

27.  To  take  a  contract  for  the  sale  of  per- 
sonal  property  out  of  the  statute  of 
frauds,  by  delivery,  the   buyer  must 
both  accept  ind  receive  the  property, 
although  it  is  not  necessary  that  tlie 
accepting  and  receiving  occur  at  the 
same  time.     (Cross  agt.  O'Donnell,  44 
N.  Y.,  661.) 

28.  After  acceptance  of  goods, delivery  by 
the  vendor  to  a  carrier  designated  by 
the  purchaser  will  answer  the  require- 
ments   of   the    statute.      The    carrier 
designated  by  the  purchaser  can  bind 
him,  as  his  agent,  by' receiving.     (Id.) 

See  HUSBAND  AND  WIFE.    (44  If.  Y.) 
TRUSTS  AND  TRUSTEES.    (Id.) 

29.  A  municipal  corporation  was,  by  an 
act  of  the  legislature,  authorized  to  take 
lands  for  a  public  park,  and  the  act  de- 
clares,  that  the  land  so  to  be  taken 
shall  be  a  public  place;  and  provides 
that  in  ascertaining  the  compensation 
to  be  paid  the  owners,  a  just  and  true 
estimate  of  the  value  of  the  lands  is  to 
be  made,  together  with  the  tenements, 
hereditaments  and  appurtenances,  priv- 
ileges and  advantages  to  the  same  be- 
longing, without  deduction  for  benefits 
and  advantages;  and  declares  that  on 
fulfiling  the  requirements  of  the  act, 
the    lands    shall    vest  forever  in  the 
city,  and  that  whenever  the  city  shall 
become  vested   with   the  title  to   the 

EH.rk,  as  provided,  it  might  sell  any 
uildiii.tr  improvements  or  other  ma- 
terial thereon  ;  and  authorizes  the  is- 
sue of  bonds  by  the  city  to  obtain  the 
fund  to  pay  for'the  lands  taken,  declar- 
ing the  lands  pledged  for  the  payment, 
of  such  bonds : 
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Held,  that  the  city  acquired  an  absolute 
estate  in  the  lands  taken  under  this 
act,  and  not  an  easement,  and  that  such 
title  was  free  from  any  legally  recog- 
nizable reversionary  "right  in  the 
owners.  (Brooklyn,  'Park  Commission- 
ers agt.  Armstrong,  45  iV.  Y.,  234.) 

30.  The  title  of  the  city  thus  acquired,  in 
impressed    with  a   trust    to  hold   the 
lands  for  the  public  use  as  a  park,  and 
it  cannot,  of  itself,  convey  or  dispose 
of  them  in  contravention  of  the  trust ; 
but  it  is  within  the  power  of  the  legis- 
lature  to  relieve  the  city  from   such 
trust,  and  to  authorize  a   sale,  Iree 
therefrom.    (Id.) 

31.  The  right  to  discontinue  the  public 
use  of  land  thus  taken  and  to  sell  it  to 
private  parties,  under  the  sanction  of 
the  legislature,  exists,  notwithstanding 
the  fact  that,  such   abandonment  and 
sale,  will  lessen  the  value  of  surround- 
ing property,  which  has  been  assessed 
for  the   benefit  and   advantage  to  it 
from    the   maintenance    of  such    use 
There   is  no  contract  in   such   cases, 
with  the  owner  of  such   adjacent  pro- 
perty to  maintain  the  use.     (Id.) 

32.  Bonds  having  been  issued  under  snch 
act,  and  used  to   raise  funds  for  the 
compensation  paid  for  the  land : 

Held,  that  the  terms  of  the  act  and  the 
issue  of  the  bonds,  constituted  a  con- 
tract between  the  bondholder  of  the 
one  part,  and  the  city  and  the  state  on 
the  other,  specifically  pledging  the 
land  taken  for  the  payment  of  the 
bonds,  and  that  a  consequent  act  of  the 
legislature,  authorizing  a  sale  of  any 
portion  of  the  park  free  of  all  liens  ex- 
isting by  virtue  of  the  original  act, 
•was  in  violation  of  the  federal  consti- 
tution, as  impairing  the  obligation  of 
contract.  (Id.) 

33.  Held,  farther,  that  a  provision  that  the 
avails  of  the  sales  so  authorized,  should 
be  held  as   a   finking  fund,  for  the  re- 
demption of  the  bonds  when  due,  did 
not  avoid  the  objection.     (Id. ) 

34  If  a  purchaser  may  sometimes  be  com- 
pelled to  take  a  title,  free  from  reason- 
able doubt,  notwithstanding  an  objec- 
tion not  certainly  and  beyond  all 
possible  question  unfounded ;  yet. 
when  it  is  ascertained  that  there  is  a 
defect,  he  may  refuse,  however  re- 
mote the  probability  of  hif  ever  being 
incommoded  thereby.  (Id.) 

35.  An  action  will  not  lie  against  an 
owner  of  land.  who.  in  discing  a  well 
upon  his  own  premises,  intercepted  the 
percolation  or  nndergronnd  currents 
of  water,  and  thereby  prevented  their 


reaching  the  springs  or  open  running 
stream  on  the  soil  of  another.  The 
rule  is  different  when  the  water  ha» 
actually  reached  and  become  a 
part  of  the  spring  or  stream,  and  is 
subtracted  from  it.  (Tfte  Village  of 
Delhi  agt.  Youmans,  45  iV.  Y.,  362.) 

36  By  the  larcenous  taking  of  chattels, 
the  owner  is  not  divested  of  his  proper 
ty,  and  a  transfer  to  a  bona  fide  pur 
chaser  does  not  impair  his  rights.  The 
owner  may  follow  and  reclaim  them, 
wherever  he  can  fiud  them,  and  a  car- 
rier, or  other  bailee,  can  stand  in  no 
better  situation  than  a  purchaser  who 
has  received  them  in  good  faith  and 
for  full  value.  When  the  goods  have 
been  stolen,  no  question  of  negligence 
or  estoppel  of  the  owner  thereby  can 
arise.  (Bassett  agt.  Spofford,  45  W. 
Y.,  387.) 

37.  The  parents  of  an  infant  of  six  years, 
made  and  executed  a  quit-claim  deed 
of  certain  real  estate  to   her,  which 
was    recorded.        Subsequently,     the 
parents  executed  a  deed  of  the  same 
property  in  trust  to  the  appellant,  un- 
der which   trust  he  made   large  ad- 
vances of  money.     The  mother's  name 
was  signed  to  this  deed  by  the  infant 
(then    oeing  about  sixteen    years  of 
age),  at  the  request  of  the  mother: 

Held,  that,  in  the  absence  of  intentional 
fraud  upon  her  part,  the  infant  would 
not  be  estopped  by  this  act  from  claim- 
ing title  under  her  previous  deed. 
(Spencer  agt.  Carr,  45.ZV.  Y.,  406.) 

38.  In  the  case  of  a  grantee  only  six  years 
of  age,  where  the  grant  is  beneficial, 
an  acceptance  of  the  deed  will  be  pre- 
sumed.    (Id.) 

39.  Where   the  owners  of  lands  cause 
them  to  be  surveyed  and  subdivided 
into  lots  for  building  purposes,  and  a 
map  thereof  to  be  made,  upon  which 
the  lots  were  designated  by  numbers, 
and   abutted  at  one   end   upon  a  strip 
designated  as  an  alley,  and  such  owners 
subsequently  conveyed  one  of  the  lots 
describing  it  by  number  on   a  map, 
specifying     the     map     above      men- 
tioned, and  specifying  the  boundaries 
as   abauing   at   one  end   on  the  north 
line  of  such  alley,  as  laid  u'owu  iu  the 
map: 

Held,  that  this  conveyance  gave  to  the 
grantee  a  right  of  way  over  the  alley 
to  the  rear  of  his  lot,  as  against  his 
grantors  and  their  subsequent  grantee 
of  the  alley.  (Cox  ugt.  James,  45  .2V. 
Y.,  557.) 

40.  In    an   action  involving  the  title  to 
lauds,  the  defendant  who  is  in  posseu- 


661 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


sion  under  a  quit-claim  deed,  cannot 
dispute  the  seizin  of  his  grantor,  at 
the  time  of  giving  the  deed.  (Id.) 

41  A  deed  with  covenants  for  quiet 
enjoyment  contained  the  following 
clause:  "Reserving  always  a  right 
of  way,  as  now  used,  on  the  west  side 
of  the  above  described  premises,  for 
cattle  and  carriages,  from  the  public 
highway  to  the  piece  of  laud  now 
owned  by  R.  :'J 

Held,  that,  although  strictly  a  reservation 
in  a  deed  is  ineffectual  to  create  a 
right  in  any  person  not  a  party  there- 
to, yet  there  being,  in  fact,  a  right  of 
way  existing,  at  the  time  of  the  grant 
in  R.,  such  clause  must  be  construed 
as  an  exception  from  the  property  con- 
veyed ;  and  that  the  grantor  was  not 
liable  to  the  grantee  as  for  a  breach  of 
his  covenant.  (Bridger  agt.  Pierson. 
45  N.  F.,601.) 

4i'.  S.  was  the  owner,  and  in  possession, 
of  a  quantity  of  petroleum  at  his  fac- 
tory. His  superintendent  signed  and 
delivered  to  him  the  following  receipt: 
"  Received  on  storage  for  account  of  S. 
600  barrels  petroleum,  crude  and  re- 
fined, contained  in  tanks,  and  700  bai- 
reln  to  hold  the  same,  deliverable  to 
his  order,  on  payment  of  the  charges 
named  therein,  in  accordance  with  the 
marginal  note  below,  Storage, 
per  month.  Labor,  ."  No 

oil  was  set  apart  as  covered  or  de- 
scribed by  this  receipt.  This  instru- 
ment S.  transferred,  by  indorsement  to 
B.,  for  full  value,  as  collateral  security 
to  a  loan,  the  property  all  the  while 
remaining  at  the  factory.  Subsequent- 
ly a  levy  was  made  by  the  defendant, 
as  sheriff,  under  an  execution  against 
S.,  upon  it.  After  the  levy,  S.  with 
the  consent  of  B.,  sold  and  delivered 
part  of  the  goods  to  the  plaintiff,  who 
knew  nothing  of  the  receipt  or  its  trans- 
fer, but  supposed  he  was  buying  of  S. 
They  were  retaken  from  him  by  the 
defendant. 

Held,  in  an  action  against  him  therefor, 
that  such  a  receipt  was  not  a  ware- 
house receipt  under  the  statute  (Laws 
0/1858,  chap.  &!6),  and  the  plaintiff 
could  not  recover.  (  Yenni  agt.  Mc- 
Namee,  45  N.  Y.,  614VI 

43.  Between  S.  and  his   superintendent 
the  instrument  was  a  nullity.     A&  be- 
tween S.  and  B.,  it  was  in  the  nature 
of  a  chattel  mortgage,  and  that  being 
unrecorded,  and  the  possession  remain- 
ing in  S.,  it  was  void  as  against  credi- 
tors, and  the   levy   made   afterwards 
was  good.     (Id,) 

44.  A  reservation  in  a  deed  will  not  give 


title  to  a  stranger,  but  it  may  operate, 
when  so  intended  by  the  parties,  as  an 
exception  from  the  thing  granted,  and 
as  notice  to  the  grantee  of  adverse 
claims  as  to  the  thing  excepted  or 
"reserved."  (The  West  Point  Iron 
Co.  agt.  fieymerl,  45  N.  Y.,  703.) 

See  CAUSE  OF  ACTION.    (45  N.  Y.) 
PKACTICE.    (Id.) 
WILL.    (Id.) 

TITLE  TO   LAND. 

See  COURT  OF  A  JUSTICE  OF  THE  PEACE. 
(3  Lansing.) 
CONSTITUTIONAL  LA.VT.   (Id.) 

TOTAL  LOSS. 

See  INSURANCE  (MARINE).      (44  JV.  Y.) 
TOWING. 

See  NEGLIGENCE.  (59  Barb.) 

TOWN  RAILROAD   COMMISSION- 
ERS. 

1.  Where  a  statute  (Laws  1859,  ch.  384, 
$  5).  provided  for  certain  town  rail- 
road commissioners,  declared  that  in 
case  any  commissioner  should  "  refuse, 
or  willfully  neglect  to  perform  any 
part  of  the  duties  required,  his  office 
should  become  vacant,  and  upon  proof 
of  the  fact  to  the  satisfaction  of  a 
county  judge,  he  should  appoint  some 
other  person  to  fill  the  vacancy  :" 

Held,  that  a  new  appointment  was  au- 
thorized only  in  case  of  the  commission- 
ers' HOH  feasaiice.  (People  agt.  JJurn- 
side,  3  Lansing,  74.) 

'2.  And  accordingly,  where  the  county 
judge  declared  the  office  of  the  com- 
missioners vacant,  for  selling  railroad 
stock  of  the  town  for  which  they  acted, 
on  credit,  holding  that  their  powers 
were  limited  to  a  sale  for  cash  : 


^  that  the  order  was  not  based  upon 
a  non-feasance  of  the  commissioners, 
and  was  unauthorized.  (Id.) 

3.  It  seems,   however,  that   for   cause, 
within    the  statute,  and   upon    proof 
thereof  made  to  him,  the  county  judge 
might  declare  the   office  of  the  com- 
missioners vacant,  and  make  new  ap- 
pointments thereto.    (  Id.) 

4.  A  county  judge,  as  provided  by  section 
five,  chapter  384.  Laws  1859.  "may   re- 
move the  town  railroad  commissioners 
referred  to  in   that  statute,  for  unlaw- 
ful  or  willful    non-feasance  in   office. 
The  Ftople  agt.  Eddy,  3  Lansing,  80.) 
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5.  Accordingly,  where  the  commission- 
ers refused  cash  at  par,  with  accrued 
interest,  for  their  own  town  stock,  and 
contracted  for  the  sale  of  the  same, 
with  payment  when  transferred  upon 
the  company's  books  and  voted  upon, 
in  favor  of  certain  persons  as  directors, 
at  a  future  election,  an  order  of  the 
county  judge  declaring  their  offices  for 
that  reason  vacant,  and  appointing 
new  commissioners,  was  affirmed. 


6.  And  it  seems  the  county  judge  having 
jurisdiction,  his  finding  and  determina- 
tion upon  the  facts  were  uot  subject  to 
review.  (Id.) 

Held,  further,  that  a  dismissal  of  an  ap 
plication  for  tae  removal,  &c.,  of  the 
commissioners  was  not  a  bar  to  its 
renewal,  where  the  ground  of  the  dis- 
missal, was  shown  to  be  unfounded  in 
fact.  (Id.) 

TOWNS. 

Bonding  for  railroads  —  See  RAILROADS. 
(59  Barb.) 

TRADE  MARK. 

Sec  CAUSE  OF  ACTION.    (45  N.  Y.) 

TRANSCRIPT. 
See  JUDGMENT.     (Id.) 
TRIAL. 

1.  Where  a  question  of  fraud  or  misrep- 
resentation arises  upeu  the  issues  on  the 
trial  of  a  cause,  the  court  has  no  right 
to  withhold  such   question   from   the 
jury   and   to    decide   it,   where  either 
party  apply  to  have  the  question  sub 
milled  lo  the  jury.    (  Upton,  agl.  Bed- 
low,  ante,  121.) 

2.  The   exclusion   at    the    trial   of   evi- 
dence which   at   the   time  of  its  offer 
appears  qnile  immaterial,  will  not,  on 
appeal  from  the  judgment,  be  treated 
ae  error,  unless  it  plainly  appears  that 
the   court   be-low   nas    been    acquain- 
ted  with   the    ground    which   in  law 
might  have  justified  its  reception.  (Me 
Grath,  agt.  Bell,  ante,  18:2.) 

3.  Where  npon  the  trial  of  an  action  for 
a  breach  of  a  written   contract   to   de- 
liver petroleum  oil  —  payment  and  de- 
livery being  simultaneous  and  concur- 
rent acts,  and  plaintiff,  although  not 
bound  to  prove  payment  or  tender  of 
payment,  was  at  least,  bound  to  estab- 
lish that  he  was  ready  and  willing  to 
pay  according  to  the  terms  of  the  con- 


tract, and  upon  this  point  considerable 
evidence  was  given  on  both  sides,  this 
raised  a  clear  issue  of  fact,  and  defend- 
ants had  a  right  to  ask  its  submission 
to  the  jury.  A  refusal  to  do  so  was 
error.  ('Brooklyn,  Oil  Mefinery  agt. 
Brown,  ante,  286.) 

4.  Whenever  it  appears  by  the  judgment 
of  a  sister  state,  that  the  "defendant  ap- 
peared by   attorney,  it  is  presumptive 
evidence  of  the  fact,  but  in  such  a  case 
the  defendant  may  retort  this  presump- 
tion by  proof,  that  the  attorney  named 
in  the  record  never  had  any  authority 
to  appear   for  him.     In  other  words, 
notwithstanding  the  recital  of  the  re- 
cord, he  may  disprove  the  authority  of 
the  attorney  to  appear.     (Howard  agt. 
Smith,  ante,  300.) 

5.  Where  an  action  is  brought  upon  such 
a  judgment  in  this  state,  the  question 
of  the  authority  of  the  attorneys  who 
appeared  for  the  defendant  in  the  sister 
state  becomes  a  contested  question  of 
fact,  upon  which  there  is  evidence  on 
both  sides,  it  is  error  to  withhold  that 
question  from  the  jury,  for  which    a 
new  trial  will  be  granted.    (Id.) 

6.  The  maxim  "falsus  in  uno,  falsus  in 
omnibus"  relates  to  wilful   falsehood, 
and  a  refusal  to  charge   that  ''if the 
plaintiff's  relation  of  material  facts  is 
contradicted  in  one  or  more  important 
particulars,  about  which  he  cannot  be 
deemed   simply  mistaken,  his  evidence 
is  uot  entitled   to  credit,"  is  not  error. 
In  such  a  case  the  jury  are  authorized 
to  (iiscredit  the  witness  ;   but  are  not, 
as  a   matter  of  law  required  to  do  so. 
(  Wilkins  agt.  Earle,  44  N.  Y.,  172.) 

7.  Where  evidence  has  been  given  tend- 
ing to  raise  doubts  as  to  the  possession 
by  the  plaintiff,  of  the  property  alleged 
by  him  to  have  been  lost,  it  is  no  error 
to  receive  evidence  that  similar  prop- 
erty was  in  his  possession   shortly  be- 
fore the  time  of  such  loss.  Continuance 
of  possession  may  fairly  be  presumed. 
(Id.) 

8.  On  the  trial  of  an  action  of  slander  it 
is  uot  error  to  exclude  a  general   offer 
by  the    defendant,  to  prove   that   the 
plaintiff's  reputation  was   uot  affected 
by  the  slander.     The   evidence  would 
be  a  mere  opinion  of  the  witness,  and 
is  not  directed  to  the   plaintiff's  want 
of  previous  good  character  as  affecting 
the   amount  of  the   recovery.      (Titus 
agt.  Sunnier,  44  N.  Y.,  260  j 

9.  An   admission   on  the  trial  that,  at  a 
time    subsequent     to    the    insurance, 
when  an  annual    premium  was   paid, 
it  was  agreed  that,  if  anything  should 
happen    to    prevent    payment   of  the 
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premium  on  the  day  specified,  the 
policy  should  not  thereby  become  void, 
but  should  continue  iu  force  for  a 
reasonable  time  thereafter,  so  that  the 
•  premium  could  be  paid,  admits  a  valid 
agreement;  and,  payment  having  been 
prevented  by  act  of  God  and  the  pre- 
mium tendered  within  a  reasonable 
time  thereafter,  the  insurer  is  bound. 
This  is  so, although  the  person  whose  life 
is  insured  dies  after  the  day  of  payment 
and  before  the  tender.  (Howett  ugt. 
Knickerbocker  Life  Ins.  Co.,  44  jY.  Y., 
276.) 

10.  In  an  action  of  eject.nent,  the  princi- 
p  1  questions  being  the  location  of  cer- 
tain   monuments,   and   whether  there 
is  an  error  in  the  length   of  a  certain 
line  as  described,  it   is  not  error  to  re- 
fuse a  submission  of  those  questions  to 
the  jury  and   to  direct   their  verdict, 
where    the  evidence   is  so  conclusive 
that  it  would  be  the  duty  of  the  court 
to  set    aside    a   different    verdict    as 
against  evidence,     although    there  is 
some    slight    conflict    of      testimony. 
(Corning  agt.  The  Troy  Iron  and  Nail 
Factory ,44  N.  F.,-577.) 

See  ACTION.  (44  N.  Y.) 

11.  It  is  not  error  for  the  court  to  ex- 
clude an  offer  of  evidence  which,  with 
the  evidence  already  given,  would   be 
insufficient  to  establish  the  fact  which 
it  is  intended  to  prove.     An  offer  of 
testimony  is  to  be  presumed  to  include 
all  that  the  party  proposes  to  offer  in 
addition   to  what  they   have   already 
shown  upon  the  particular  issue. (Pepin 
agt.  Z/achenmayer,  45  JV.  Y.,  27. 

12.  A  genera]   exception  to  a  refusal  to 
charge  what  is  improper,   in  part,  is 
not  good  as  to  the  correct  part  of  the 
request.     It  is  not  the  duty  of  the  judge 
to   separate   the   good   from   the   bad. 
( Willetts  agt.   Sun  Mutual  Insurance 
Co.,  45  N.  Y.,  45.) 

13.  Where  the  plaintiff,  a  woman,  sixty- 
four  years  old,  and  lame,  was  crossing 
Third   Avenue,  in   New  York  city,  at 
ten   o'clock   in  the   morning,  and   the 
driver  of  a  cart,  going  at  the  rate  of 
four  miles  an  hour,  when  at  a  distance 
of  twelve  feet  from  the  plaintiff,  called 
to  her,  which  call  was  heard  by  per- 
sons more  distant  from  the  cart  than 
the  plaintiff,  but  the  plaintiff  neverthe- 
less Kept  on,  and   was  run  down  and 
injured: 

Held  that  a  charge  by  the  court  to  the 
jury,  to  the  effect  that  the  plaintiff  was 
only  required  to  look  ahead  along  the 
crossing,  and  if  in  so  looking,  she  dis- 
covered no  obstacle,  then  she  was  not 
negligent  in  proceeding  to  cross,  was 


erroneous.      (Barker  agt.   Savaqe,   4& 
N.  Y,,  191.) 

14.  Upon  a  criminal  trial,  the  presiding 
judge  has  no   right,  in   charging  th» 
ji'ry,   to   allude   to   the  fact  that    the 
prisoner  has  not  aviled   himself  of  the 
statutory  privilege  of  being  a  witness 
in   his   own   behalf;    but    where  such 
allusion   is    made,  and    subsequently, 
upon  his  attention  being  called  to  it,  he 
states  to  the  jury   that  there  was  no 
law  requiring  the  prisoner  to  be  sworn r 
and  no  inference  to  be  drawn  against 
him   from   the   fact  of  his  not   oeing: 
sworn  : 

Held,  that  this  cured  the  error.    (Rulojf 
agt.  The  People,  45  N.  Y.,  213.) 

15.  An  error  in  the  charge  of  the  court 
to  a  jury  is  not  cured  by  a  retraction 
of  the  charge,  upon   exception  being 
taken  to  it,  where  such   retraction   is 
accompanied   by    the   remark   of    the 
judge    '•  that  he  had  no  doubt   of  the 
propriety  of  it"  (the  original  charge.) 
Meyer  agt.  Clark,  45  N.  Y.,  275  ) 

16.  Where   a  witness  for  the   plaintiff 
was,  at  the  time  of  the  transaction  in 
litigation,  in   the  employment   of  the 
plaintiff,  and  about  whose  acts  in  such 
employment  the  controversy  arose  : 

Held,  error  to  instruct  the  jury,  that,  up- 
on the  question  of  his  credibility,  the 
jury  might  take  into  consideration  his 
continued  employment  by  plaintiff 
after  the  transaction,  and  that  the  re- 
traction by  the  judge  of  this  instruc- 
tion (when  excepted  to),  with  the 
remark  that  he  had  no  doubt  of  its 
propriety,  did  not  cure  the  error.  (Id.) 

17.  If  a  court,  in  a  criminal  case,  enter- 
tains   and    decides    a    material   legal 
question,  fundamental  in  its  character, 
the  decision   of  which  is  excepted  to 
before  impanneling  the  jury,  and  the 
parties    act    upon    it,    such    decision 
should    be  deemed  incorporated   into 
the   proceedings  on    the  trial ;    or,  in 
other  words,  a  part  of  the  trial  itself. 
In  such  a  case,  where  an  objection  is 
taken  at  the  time,  it  is  unnecessary  to 
renew  the  objection  afterward.  (Starin 
agt.  The  People,  45  N.  Y.,  333.) 

18  The  defendant,  a  stock  company,  was 
formed,  and  A.,  one  of  its  projectors, 
subscribed  for  certain  shares  of  its 
stock.  He  employed  L.  to  dispose  of 
stock  in  the  comp'any.  The  plaintiff, 
a  purchaser  from  L., 'sought  to  rescind 
his  contract  of  purchase,  and  to  recover 
from  the  company  the  money  already 
paid  by  him,  on  the  ground  of  L.'s 
fraudulent,  misrepresentations.  On 
the  trial,  evidence  was  offered  tending 
to  show  that  the  projectors  of  the  com- 
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pany  had  agreed  to  snbscribe  for  its 
whole  stock  ;  that  A.  had  no  authority 
to  act  as  its  agent,  and  that  any  stock 
ordered  by  him  to  be  sold  was  only 
such  as  he  had  subscribed  for.  This 
evidence  was  controverted : 

Held,  that  it  was  error  for  the  court  to 
take  from  the  jury  the  question  of 
ownership,  and  whether  L.  was  merely 
the  agent  of  A.,  or  was  also  agent  of 
the  company  : 

Held,  further,  that  if  the  plaintiff  had 
purchased  stock  owned  by  A.,  he  could 
not  maintain  an  action  against  the 
company  for  the  recovery  of  money 
paid  for  the  stock.  (Kelsey  agt. 
Northern  Light  Oil  Company,  45  N.  ¥., 
505.) 

19.  The  company  in  its  prospectus,  set 
forth  a  description  of  ten  tracts  of 
land,  or  interests  In  land,  which  it 
proposed  to  purchase.  It  purchased 
eight  of  those  specified,  but  was  unable 
to  secure  the  other  two  on  account  of 
defect  in  the  title : 

Held,  that  in  an  action  brought  for  fraud 
in  the  representation  of  the  prospectus, 
it  was  error  for  the  court  to  charge, 
if  upon  the  prospectus  the  plaintiff  had 
a  right  to  believe  that  it  was  reason- 
ably certain  that  the  company  would 
acquire  the  property,  and  that  the 
company  was  organized  with  a  view 
to  the  ownership  of  those  pieces  of 
property,  then,  if  it  did  not  obtain 
them,  the  plaintiff  would  be  entitled 
to  recover.  (Id.) 

See  EVIDENCE.  (Id.) 

INSURANCE,  FIRE.  (Id.) 

INSURANCE,  LIFE.    (Id.) 

LANDLORD  AND  TENANT.  (Id.) 

PAYMENT.    (Id.) 

PRACTICE.    (Id.) 

QUESTIONS  OF   LAW   AMD    FACT. 

(Id.) 
ASSESSMENT  AND  ASSESSORS.     (59 

Barb. ) 

TRUST  AND  POWERS  IN  TRUST. 
See  WILL.    (3  Lansing.) 

TRUSTS  AND  TRUSTEES. 

1.  A   conveyance  of  real    estate    upon 
trusts,  some  of  which  are  valid,  while 
others  are  inoperative,  vests  an  inter- 
est in  the  trustees  to  the  extent  of  the 
valid  trusts,  leaving  the  residue  of  the 
estate  in  the  grantor.     (  Woadgate  agt. 
Fleet,  44  N.  Y.,l.) 

2.  Accordingly,  upon  the  following  facts : 
In  1834  F.  conveyed  certain  real  estate 


to  trustees  upon  trusts,  1 :  To  apply 
the  rents  and  profits  to  the  support  of 
M.,  his  wife,  and  J.,  his  son,  and  of 
any  children  who  should  be  thereafter 
born.  2:  Upon  J.  arriving  at  full  age, 
to  convey  to  him  and  to  M.  (if  she 
should  then  be  living  and  unmarried^ 
their  respective  proportions  of  tne  es- 
tate, such  proportions  to  be  ascer- 
tained by  the  number  of  children  then 
living,  it  being  intended  that  M.  J.,  and 
such  after  born  children  should  share 
equally  ;  if  any  one  die,  his  share  to 
go  to  the  survivors  equally.  3  :  If  M. 
should  then  be  married,  the  trust  to- 
continue  as  to  her  share  during  the 
joint  lives  of  herself  and  her  husband : 
and  if  she  should  die  before  her  hus- 
band, her  proportion  to  go  to  her  heirs. 
5:  The  shares  of  such  after  born  chil- 
dren to  be  held  in  trust  for  them  respec- 
tively, until  they  should  respectively- 
become  of  full  age.  In  1835  the  trus- 
tees executed  an  instrument  under  seal,, 
purporting  to  renounce  the  trust  and 
reconvey  the  property  to  F.  May, 
1837,  judgment  was  recovered  against 
F.,  and  fi  fa  issued  thereon.  June,. 
1837,  F.,  and  M.  his  wife,  executed  a 
mortgage  of  the  premises  to  the  loau 
commissioners.  October,  1837,  the 
plaintiff  recovered  a  judgment  against 
F.,  and  fifa  was  issued  thereon.  No- 
vember, 1838,  all  the  interest  of  F.  was 
sold  to  the  plaintiff  by  the  sheriff'  under 
the  two  executions,  and  the  plaintiff 
afterward  received  the  sheriff's  deed 
thereof.  Two  children  were  born  to 
F.  and  M.  ('his  wife)  before,  and  one 
child  after  the  sheriff's  sale,  all  of 
whom,  as  well  as  F.  and  M.,  were 
alive  when  J.  attained  to  his  majority. 
J.  afterward  conveyed  all  his  interest 
to  the  plaintiff: 

Held,  that  the  trusts  as  to  M.  and  J.  were 
valid,  and  J.  took  one-fifth  of  the  pro- 
perty on  becoming  of  full  age,  which 
passed  by  his  conveyance  to  the  plain- 
tiff. The  trusts  as  to  the  other  three 
children  being  invalid,  as  illegally  sus- 
pending the  power  of  alienation,  three- 
h'ftlis  of  the  property  reverted  to  F. 
when  J.  attained  his  majority,  and  the 
sale  and  deed  by  the  sheriff  operated 
to  convey  thai  three-fifths  to  the  plain- 
tiff'. (Id.) 

3.  The  statute  of  frauds,  as  to  trusts  con- 
cerning lands,  since  the  act  of  I860 
(Laws  of  I860.  chap.  321.')  is,  in  effect, 
substantially  the  same  as  the  English 
statute  (i$  'Charles  II.,  chap.  3,  $  7), 
and  no  longer  requires  that  the  trust 
should  be  proved  by  a  deed  creating 
it,  but  it  may  be  proved  by  any  writ- 
ing subscribed  by  the  party  declaring 
the  same.  (Cook  ag;.  Burr,  44  JV*.  x., 
156.) 
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4.  Such  writing  is  not  necessarily  inter 
Cartes,  but  an  admission  in  a  pleading, 
in  an  action  with  third  persons,  will  be 
sufficient,  if  they  contain   the   requi- 
site evidence.     (Id.) 

5.  To  establish  a  trust  the  evidence  must 
all  be  in  writing,  and  sufficient  to  show 
that  there   is  a  trust  and  what   it  is. 
Parol  evidence  cannot  be  resorted  to 
for  the  purpose  of  supplementing  or 
aiding  the  proof  furnished  by  written 
admissions.     (Id.) 

6.  The  legal  title  to  lands,  conveyed  (in 
1827),  to  A  and  hid   heirs,   in  trust  to 
pay  the  rents   and    profits   to  B.   for 
life,  and  on  her  death  to  convey  to  the 
heirs  of  B,  descended   to  A.'s  heirs, 
upon  his  dying   'in  1832)   before   B., 
notwithstanding  the  provisions  of  the 
Revised  Statutes  (part  11,  chap.  1,  title 
2.  §  68)  ior  the  vesting  of  such  trusts 
in  the  Court  of  Chancery  ;  and  a  con- 
veyance by  A.'s  heirs,  after  the  death 
of  B,   is'  a  proper   execution    of  the 
trust.     Section  11,  tide  5,  of  that  chap- 
ter, limits  the  application  of  the  statute 
to  trusts  thereafter  created,  except  for 
the  purpose  of  converting  formal  trusts 
into    legal    estates.      (Anderson,    agt. 
Mather,  44  N.  Y.,  248.) 

7.  Nor  does  the  statute  (§47,  art.  11)  vest 
the  legal  estate  in  the  cestuis  que  trust, 
for  the  trust  is  not   merely   nominal, 
but  is  connected   with   the  power  of 
management  and  disposition.     ($48.) 
(Id.) 

8.  Proceedings  having  been  had  in  the 
Court  of  Chancery  during  the  minority 
of  the  appellant  (one  of  the  plaintiffs  in 
this  action)    by  which  the  trust  estate 
•was  sold  and  a  portion  of  the  proceeds 

,  invested  in  other  real  estate,  giving  to 
her  the  same  equitable  interest  therein 
as  in  the  lands  so  sold,  the  appellant 
having  accepted  her  proportion  of  the 
avials  of  a  partition  sale  of  such  lastly 
acquired  lands,  after  service  ot  the 
respondent's  answer  in  this  action, 
setting  up  such  sale  of  the  trust  estate 
and  investment  of  proceeds  in  the 
lands  so  partitioned,  is  estopped  from 
claiming  her  proportion  of  the  trust  es- 
tate, as  against  a  purchaser  thereof. 
And  this  is  so,  although  the  appellant 
is  a  feme  covert,  since  acting  as  a  feme 
sole  in  the  management  of  her  separate 
estate  and  the  conduct  of  this  action, 
Bhe  is  bound  by  her  acts  and  all 
lawful  inferences  to  be  drawn  from 
them.  (Id.) 

i).  Where  one  holds  the  legal  title  to 
real  property  (under  a  lease),  evidence 
of  his  admissions  that  moneys  expend 
ed  by  him  in  improvements  thereon 
were  received  from  or  for  the  use  of 


another  person  (his  sister),  and  were 
thus  expended  for  her  use  and  benefit, 
and  that  sucli  improvements  (houses) 
were  for  and  belonged  to  her,  is  not 
sufficient  to  establish  the  fact  or  raise 
a  presumption  that  the  title  was  taken 
or  held  in  trust  for  her,  or  as  her  agent, 
or  that  there  was  any  understanding  or 
agreement  between  them  that  it  should 
be  so  taken  or  held.  (Duffy  agt.  Mas- 
terson,  44  N.  Y.,  557.) 

10.  Where  five  persons,  acting  as  a  com- 
mittee to  bttild  sheds  for  the  conveni- 
ence of  certain   persons    (themselves 
included)  in  the  habit  of  attending  a 
church,  have  received  a  conveyance  of 
the  premises  on  which  it  is  proposed  to 
build,  and  subsequently  entered  into  a 
written   agreement   with     others,    by 
which   they  are  empowered,  as   such 
committee,  to  make   the  erections  at 
the  joint  expense  of  all  the  subscribers, 
each  subscriber  to  pay  an  equal  share 
of  the    expense   of  the  improvement 
''upon  completion  thereof  and  the  de- 
livery of  a  proper  title  for  each  respec- 
tive share  thereof,"  the  title   is  so  far 
impressed  with  a  trust  in  favor  of  the 
subscribers  that  partition  between  the 
grantees,  the   result  of  which  would 
be  to  defeat  the  entire  scheme,  will  not 
be  allowed.    (Baldwin  agt.  Humphrey, 
44  N.  Y.,  609.) 

11.  Under  these  circumstances,  the  gran- 
tees are  no  longer  tenants  in  common 
in  such  a  sense  that  either  can  compel 
a  partition.  They  are  all  under  a  valid 
contract  to  convey,  and,   as  the  other 
parties  are   not  in  default,   have  be- 
come trustees  of   the   legal   title.     A 
judgment  of  partition  not  only  permits 
the  plaintiff,   but  compels  the   defen- 
dants to  commit  a  breacli  of  trust,  and 
should  not  be  upheld.     (Id) 

12.  Where,  further,   the  grantees  have 
substantially  completed   the  improve- 
ments,  and,   at  a    meeting  which  the 

Elaintiff  was  requested  to  attend,  al- 
stted  nearly  all  of  the  sheds  to  sub- 
scribers, who  have  taken  possession, 
and  the  plaintiffhas  then,  a  day  or  two 
before  suit,  proposed  "to  withdraw 
from  the  committee  and  have  nothing 
more  to  do  with  it  if  the  defendants 
would  pay  him  what  he  had  expended 
on  the  premises,"  at  the  same  time 
presenting  an  account  of  his  expendi- 
tures, the  amount  of  which  is  paid  to 
him  and  received  without  objection, 
the  day  after  suit  commenced,  and  is 
retained  by  him : 

Held,  that  the  plaintiff  becomes  a  naked 
trustee,  without  any  interest  in  the 
premises,  unless  as  one  of  the  subscrib- 
ers to  the  agreement,  and  will  not  be 
permitted  to  maintain  partition.  (Id.) 
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13.  A  devise  "  subject  to  the  support  and 
mamtaiuance  "  ot  a  third  person,  does 
not  create  such  a  trust  that  equity  will 
refuse  specific  performance  of  the  de- 
visee's contract  to  convey  as  involving 
a  breach  of  trust.    Title  is  vested  in 
the  devisee    subject  to    that    encum- 
brance,  and   there   is   no  difficulty   in 
his  couveving  such  title    as    he  has. 
(Dmmer  agt.  Church.,  44  N.  T.,  647.) 

See  INFANTS'  REAL  ESTATE.    (44  N.  Y. ) 

14.  An  antenuptial  contract  was  entered 
into,   whereby  the   husband   was  ap- 
pointed trustee  of  real  and   personal 
property,  and  as  such  trustee  was  1o 
have  the  entire  and  sole  management, 
direction   and   control  thereof,  but    it 
was  silent  as  to  the  person  to  be  ben- 
eficially interested  in  the  trust: 

Held,  that  no  trust  was  constituted, 
which  the  court  could  execute.  (Dillaye 
agt.  Greenough,  45  N.  Y.,  438.) 

15.  It  seems,  that   when   the   instrument 
creating  the  trust  does  not  disclose  the 
beneficiary,  it  does  not  necessarily  re- 
sult that  the  creator  of  the  trust  is  such 
beneficiary.  (Id.) 

See  BROKER.    (Id.) 

CORPORATION.    (Id.) 
EVIDENCE.  (Id.) 

u, 

UNDERTAKING. 

1.  Where  a  defendant  is  arresteu  and  in 
the  custody  of  the  sheriff,  at  the  time 
of  entry  of  judgment  against  him,  and 
within  about  a  month  afterwards  gives 
an  undertaking  with  bail  and  is  there- 
by discharged  from  arrest,  but  is  not 
actually  charged  in  execution  against 
his  person,  upon  the  judgment,  until 
some  seven  months  after  the  entry  of 
judgment. — no  superseded*  having  been 
obtained  from  the  court  discharging 
the  defendant — his  bail  are  liable  in  an 
action  on  the  undertaking.  (Bostwick 
agt.  Wildey,  ante,  345.) 

AGREEMENT.    (59  Barb.) 
EXECUTORS  AND  ADMINISTRATORS. 
(Id.) 

MORTGAGE,  fid.) 
POWERS  IN  TRUST.    (Id.) 

USAGE. 

1.  If  there  is  no  uncertainty  as  to  the 
terms  of  the  contract,  usage  cannot  be 
proved  to  contradict  or  qualify  its  pro- 
visions. Usage  is  only  resorted  to  for 
the  purpose  of  ascertaining  with  greater 


certainty  the  intent  of  the  parties ; 
not  to  contravene  their  express  stipu- 
lations. (Bradley  agt.  Wheeler.  44 
N.  F.,  495.) 

See  NOTARY.    (3  Lansing.) 
USURY. 

1.  In  an  action  for  the  foreclosure  of  a 
mortgage    upon    all    real    estate,    au 
answer    alleging  that  the  defendant, 
having   entered  into  a  contract  with 
the  plaintiff'  tor  purchase  of  the  prem- 
ises, made  an  usurious  agreement  with 
D,  by  which,  in  consideration  of  usur- 
ious loans,  he  transferred   his  interest 
in  the  contract  and  directed  the  plaintiff 
to  convey  to  D,  who,  with   the  defen- 
dant's consent,  executed  the  mortgage 
in  question   as  secui  ity  for  purchase- 
money,  and  that  the  plaintiff  had  notice 
of  such  usurious  agreement  before  he 
took  the  mortgage,  but  without  alleg- 
ing that  the  plaintiff  was   a  party  to 
or  in  any  way  benefited  by  the  ageee- 
ment  with  D,  states  no  defense.    The 
usury,  as  between  the   defendant  and 
D.,  cannot  be  set  up  to  defeat  or  delay 
the  plaintiff's   rights  under  the  mort- 
gage, which  he  received  with  the  de- 
fendant's consent,  and  to  secure  moneys 
justlv  due.     (Kay  agt.    Whittaker.  44 
N.  ?.,  565.) 

2.  A  grantee  of  real  estate  is  not   pre- 
cluded from  setting  np  the  defense  of 
usury  to  a  prior  mortgage  by  the  re- 
covery of  a  judgment  against  the  mort- 
gagor  upon  the  accompanying  bond, 
such  recovery  being  had  subsequent  to 
his  purchase.      (Berdan  agt.  Sedgwick. 
44  N.  Y.,  626.) 

3.  Where  the  purchaser,  byj  agreement 
with  his  vendor,  executes  a  bond  and 
mortgage  to   secure  a  portion   of  the 
purchase-money  equal  in  amount  to  a 
prior  usurious  mortgage  upon  the  same 
premises,  and  places  them  in  the  hands 
of  a  third   person,  to  be  delivered   to 
the  vendor    if  the  latter  succeeds  in 
setting  aside  such  prior  mortgage,  but 
if  he  fails  in  so  doing,  to  be  disposed 
of  to  pav  off  such  usurious  mortgage, 
their  proceeds  to  be  delivered  to  the 
purchaser  for  that  purpose,  this  is  not 
such    an    assuming  of     the    usurious 
mortgage,  or  purchase  subject  to  it,  as 
will  estop  the  purchaser  from  himself 
setting  up  the  usury.     (Id.) 

4.  Where,  in  an  action  upon  a  promis- 
sory note,  given  in  renewal  of  a  former 
valid  note,  the  defense  of  usury  is  set 
up,  it  is  not  erroneous  for  the  judge 
to  charge  the  jury  that  in  case  they 
find  a  bonus  was  added,  on  giving  the 
new  note,  over  and  above  the  amount 
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dne  on  the  old  one  surrendered,  they 
should  still  find  a  verdict  for  the  plain- 
tiff for  the  amount  which  is  dne  on  the 
old  note.  (Tift  agt.  Moore,  59  Barb., 
619.} 

See  CHATTEL  MORTGAGE.   (Id.) 
MORTGAGE.   (Id.) 

5.  Money  taken  in  excess  of  lawful  in- 
terest, without  the  lender's  knowledge, 
by  his   agent  to  make  the  loan,  will 
not  render  the  security   given  therefor 
usurious,   unless    taken   by    some   au- 
thority from  the  lender  in  that  lespeet, 
(Elmer  agt.  Oakley,  3  Lansing,  34.) 

6.  The  borrower  does  not  raise  a  pre- 
sumption that  the  lender's  agent  had 
authority  to  take  usury    by  showing 
that  he  had  paid  the  agent  a  bonus  for 
the  loan.    (Id.) 

See  DEFENSES.    (Id.) 


v. 

VENDOR  AND  PURCHASER. 

.1.  On  failure  of  the  purchaser  to  per- 
form a  contract  for  the  sale  of  personal 
property,  the  vendor,  as  a  general  rule, 
has  the  election  of  three  remedies: 

1.  To  hold  the  property  for  the  pur- 
chaser, and   recover  of  him  the  entire 
purchase-money. 

2.  To  sell  it  after  notice  to  the  pur- 
chaser, as  his  agent  for  that  purpose, 
and  to  recover  the  difference  between 
the  contract  price  and  that  realized  on 
the  sale. 

3.  To  retain  it  as  his  own,  and  recover 
the  difference    between    the  contract 
price  and  the  market  price  at  the  time 
and   place  of  delivery.     (Dustan  agt. 
McAjidrew,  44  N.  F.,'72.) 

tJ.  Where  the  purchaser  assigns  his  in- 
terest in  the  contract  to  parties  who 
agree  to  perform  it  on  his  part,  and,  on 
their  failure  to  perform,  himself  fulfills 
and  takes  the  property,  he  becomes 
the  vendor  as  to  such  assignees.  The 
consideration  for  the  assignment  added 
to  the  amount  paid  by  him  to  the  orig- 
inal vendor  forms  the  contract  price, 
and  if  he  sells  the  property,  after 
notice,  the  difference  between  this 
Bum  and  the  amount  realized  on  such 
bale  is  the  true  measure  of  his  damages. 
(Id.) 

3.  When  a  contract  for  the  sale  of  per- 
sonal property  by  its  terms  provides 
that  the  property  is  to  be  delivered 
"  subject  to  the  inspection  of  B.,  or 
other  mutually  satisfactory,"  neither 


party  has  the  right  to  demand  inspec- 
tion by  any  other  person,  unless  B. 
nevrlects  or  refuses.  The  fact  that  B. 
is  one  of  the  vendors  makes  no  differ- 
ence. (Id.) 

4.  Where  a  sale  of  merchandise  (exceea 
ing  fifty  dollars),    with    warranty,   it. 
made  verbally,  upon  credit,  the  quan- 
tity not  being  then  ascertained,  and  the 
vendor  afterward  forwards   a  written 
bill  of  sale   thereof,  staring  quantity 
and  price  only,  and  subsequently  ships 
the  goods  to  the  purchaser,  the  whole 
transaction  becomes  an  executed  con- 
tract of  sale,  with  warranty,  as  of  the 
time    when    the    goods    are    shipped. 
(Foot^t.Bentley,'44  Jf.  Y.,  166.) 

5.  One  who,  upon  a  purchase  of  goods, 
agrees  to  deliver  to  the  vendor  vouch- 
ers of  a   public    officer  to  the  amount, 
thereof,    and,    in  pursuance    of   such 
agreement,  delivers  the  vouchers,  has 
folly  performed  his  part  of  the  contract 
and  discharged  himself   from   liability 
thereon.     ( tf  ise  agt.  Chase,  44  N.    Y.. 
337.) 

6.  The  fact  that  these  vouchers  are  not 
paid  by  the  government,  to  their  nom- 
inal amount,   creates  no   cause  of  ac- 
tion  against   the  purchaser.     He  is  in 
no  way  a  guarantor  that  the  purchase- 
price    will    be    realized    upon.    them. 
(Id) 

7.  The  vendor  having  given  a  receipt  for 
the  vouchers  as  •'  in  payment,"  the  rule 
that  a  debtor  cannot  discharge  his  lia- 
bility by  his  own  checks,  notes  or  other 
paper  devices,    unless  good  for  what 
they   profess    to    be,   no  matter  how 
strong  a  receipt  he  may  have  persuaded 
his  creditor  to  give,  has  no  application. 
The  liability  of  the  purchaser  was  never 
for  payment,   but  simply   for  the  de- 
livery of  the  vouchers.     Having  done 
this,  the  risk   of  payment  is  entirely 
with  the  vendor.     (Id.) 

8.  Accordingly,    where  the   defendants, 
having  a  contract  for  furnishing  cer- 
tain miltiary  goods  to  the  Sate  of  Kan- 
sas, purchased   a  portion  thereof  from 
the  plaintiffs,  and  thereupon  signed  a 
memorandum,  specifying  the  varieties 
and   prices,   by  which    they  agreed  to 
deliver  to  the    plaintiffs    "  Governor 
Robinson's  vouchers,  by  his  quarter- 
master *  *  *  for  the  amount  of  said 
goods,"   which  vouchers   were    after- 
wards delivered,  and  a  receipt  for  the 
same,  "  in  payment  of  bill,"  given  by 
the  plaintiffs,  but  upon  which  less  than 
seventy-five   per    cent,  of  the  whole 
bill  was  ever  paid,  in  an  action  to  re- 
cover the  balance  : 
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their  contract  and    were    not  liable. 
(Id.) 

S.  One  to  whom  the  possession  of  per- 
sonal property  has  been  voluntarily 
delivered,  under  color  of  an  actual 
gale,  although  such  surrender  has  been 
induced  by  his  fraud,  rendering  the 
sale  voidable  at  the  option  of  his  ven- 
dor, as  between  them,  can  give  valid 
title  to  a  bona  fide  purchaser  (Pad- 
don  agt.  Taylor,  44  N.  Y.,  371.} 

JO.  Mere  possession,  as  that  of  a  bailee  or 
a  thiel,  will  not  enable  a  purchaser  to 
acquire  title,  athough  he  buy  in  per- 
fect good  faith,  and  pays  fufl  value  : 

.  but  it  is  otherwise  where  the  posses- 
sion is  under  a  sale,  notwithstanding 
such  sale,  as  between  the  parties  there- 
to, may  be  voidable  for  fraud.  (Id.) 

11.  If  the  holder  of  a  promissory  note 
past  dne,  delivers  it  up  to  the  maker 
in  consideration  of  the  transfer  to  him 
of  a  warehouse  receipt  for  goods,  in 
the  absence  of  notice  of  any  fraud,  or 
reason  to  suspect  it,  he  becomes  a  bona 
fide  purchaser  of  the  goods  represented 
by  the  receipt.  (Id.) 

jSee   PRRINCIPAL    AND     AGENT.       (44 
Jf.  T.) 

S.VLE  BT  SAMPLE.    (Id.) 
TITLE.    (Id.) 

32.  Where  pei-sonal  property  is  sold  with 
an  express  or  implied  warranty  of  title, 
the  rule  is  the  same  as  to  eviction  as 
npon  a  covenant  for  quiet  enjoyment 
in  deeds  of  real  estate.  A  party,  how- 
ever, holding  under  a  covenant  for 
quiet  enjoyment,  when  evicted,  may 
maintain  an  action  against  his  immedi- 
ate vendor,  or  may,  at  his  election, 
proceed  against  a  remote  grantor  who 
has  conveyed  the  land  with  similar 
covenants.  In  the  case  of  personal 
property,  the  vendee  can  only  resort 
to  his  immediate  vendor;  there  is  no 
privity  of  contract  between  the  last 
vendee  and  a  remote  vendor.  (Bord- 
well&gi.  Collie,  45  If.  Y.,  494.)  < 

13.  A  contract  for  the  purchase  and  sale 
of  shares  of  the  stock  of  a  railroad  cor- 
poration, at  a  specified  price,  •'  payable 
and  deliverable,  seller's  option,  in  this 
year,  with  interest  at  the   rate   of  six 
per  cent,  per  annum,"   effects   a  sale 
in    presenti,   the  vendor    becoming  a 
quasi  trustee  for   the   purchaser,   and 
the  latter  is  entitled  to  all  dividends 
accruing  on    such    shares    thereafter. 
(Carrie  agt.  White,  45  N.  Y.,812.) 

14.  When  the  vendor  gives  notice  within 
the  time,  of   his   option  to  deliver,  the 
rights  of  the   parties  become  the  same 
as    though  the  time  of  delivery  named 


by   him    had    been    specified    in    the 
original  contract.     (Id.) 

15.  If  the  purchaser,    pursuant  to  such 
notice,   at   the    time    named    therein, 
offers  and   is   readv  to   take  and  pay 
for  the  stock,  and  tlie  vendor  neglects 
to  deliver  or  otter  to  deliver,  a  tender 
of  the  money  is  not  necessary,  as  pay- 
ment and   delivery  are   to  be  simul- 
taneous.    (Id.) 

16.  Assuming  the  power  of  the  directors 
of  a  corporation  to  increase  its  capital 
stock,  and  to  require   the  deposit  or 
payment  of  money  by  subscribers   to 
the    new  stock,    such  vendor  is  not 
bound  to  advance  his  own  money  for 
the  purpose  of  preserving  the  right  to 
the  new  shares  which  attached  to  the 
shares  so  sold.     Unless  the  purchaser 
provides  him  with  the  means,  he  can- 
not claim  that  it  is  the  fault  of  the 
vendor,  that  the  stock   purchased  has 
not  been  increased.     (Id.) 

17.  If  the  purchaser  makes  distinct  and 
separate  demands,  one  for  the  shares 
purchased,    with    dividends  .  accrued 
thereon,  the   other  for  the    additional 
shares  of  new  stock,  he  may  recover 
the  subject  of  the  former  demand,  al- 
though uot  entitled  to  that  of  the  latter. 
(Id.) 

See  BILLS  OF  EXCHANGE.     (45  iV.  I".) 
CAUSE  OF  ACTION.     (Id.) 
AGREEMENT.    (59  Barb.) 
EVIDENCE.  (3  Lansing.) 
JOINT  LIABILTY.    (Id.) 
CONTRACT  FOR  SALE  OF  LANDS. (Id.) 
LIEN.  (Id.) 
SURROGATE,  &c.  (Id.) 

VENUE. 

1.  Where  a  transitory  action  is  brought 
in  the  name  of  a  treasurer  of  an  express 
company  against  the  president  by  name, 
of  another  express  company,  the  ques- 
tion of  a  change  ef  venue  is  to  be  gov- 
erned by  the  rtsidonce  of  these  parties. 
(Bacon  agt.  Dinsmore,  ante,  308. 

2.  Thus,  where  it  appears  that  the  venue 
was  laid  in  the  county  of  Kings,  where 
the  plaintiff's  company  had  a  principal 
business  office,  but  he  was  a  resident 
of  Massachusetts,  and  the  defendant 
was  a  resident  of  the  city  and  county 
of  New  York,  where  the  company  had 
its  principal  business  office,  and  that 
the  plaintiff  had  also  an  office  of  bus- 
iness at  the  latter  place,  the  venue  was 
properly  changed  from  Kings  to  New 
Yo»k,  although  both  parties  Were  joint 
stock  associations. 

3.  No  affidavit  of  merits  is  required  iu 
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support  of  a  motion  by  defendants  to 
change  the  place  of  trial  to  the  proper 
county,  (i.  e.;)  to  a  county  in  which 
some  party  to  the  action  resdes,  under 
the  Code,  sections  123-126,  (the  form 
and  note  (g.)  in  2  Abbot's  Pr.  and  PL, 
245,  erroneous.)  (Sherman  agt.  Gregory, 
ante,  481.) 

4.  In  a  judgment  against  a  maker  and  in- 
dorser  of  promissory  note,  either  de- 
fendant alone  may  demand  and  have 
the  place  of  trial  changed  to  the  proper 
county  as  to  himself  without  the  other's 
consent,  the  same  as  if  he  had  been 
separately   sued  (Legg  agt.  Dorskeim, 
19    Wend. ,    700,   no   longer   applicable 
since  chapter  282,  laws  c/4841.)  (Id.) 

5.  Though  only  one  defendant  serves  a 
written  demand,  that  the  place  of  trial 

,  be  changed  to  the  proper  county  it  may 
be  changed  as  to  all  the  defendants,  if 
all  join  in  the  action.  (Id.) 

See  PLACE  OF  TRIAL.    (Id.) 
VERDICT. 

1.  In  an  action  of  replevin   for  money 
as  such,   where    the  plaintiff  fails  to 
show  title  to  the  identical  money  re- 
plevied,  a  verdict  in  favor  of  the  de- 
fendant for  the  recovery  of  the  sum  of 
money  claimed  in  the  complaint  is  in- 
correct in  form.     (Saqer  agt.  Slain,  44 
N.  Y.,  445.) 

2,  The  record  in  such  a  case  will  not  bar 
asubsequent  action,  but  for  money  had 
and  received  between  the  same  parties. 
(Id.) 

VERIFICATION  OF  EXECUTOR'S 
PETITION. 

See  SURROGATE.  (3  Lansing/.) 
VESSELS. 

1.  A  policy  of  insurance  (marine,)  which 
excepts  loss  by  the  bursting  of  boilers, 
but  covers  that  "  occuring  subsequent 
to  and  in   consequence  of   such  burst- 
ing," does  not  cover  a  total  loss  occa- 
sioned   by    an    explosion    so    violent 
as  to  tear  open  the  sides  of  the  vessel 
to  such   an  extent  that  the  water  ad- 
mitted sinks  her  in  five  or  ten  minutes. 
As  the  vessel  was  manifestly  worthless 
the  moment  the    explosion    had   oc- 
curred, the  loss  was  immediate  upon, 
not  subsequent  to,  the  explosion,  with- 
in the  meaning  of  the  policy.     [Evans 
agt.  The  Columbian  Ins.  Co.,  44  N.  Y., 
146.) 

2.  The  provision  of  the  act  of  congress, 


passed  March  3d,  1851.  and  entitled 
"  an  act  to  limit  the  liability  of  ship* 
owners  and  for  other  purposes,"  that 
the  owner  shall  not  be  liable  for  less- 
or damage  "  which  may  happen  to  any 
goods  or  merchandise  whatsoever 
which  shall  be  shipped,  taken  in,  or 
put  on  board  any  such  ship  or  vessel, 
by  reason  or  by  means  of  any  fire  hap- 
pening to  or  on  board  the  said  ship  or 
vessel,  unless  such  lire  is  caused  by 
the  design  or  neglect  of  such  owner,'' 
extends  to  the  ordinary  baggage  of 
passengers.  (Chamberlain  agt.  West- 
ern Trans.  Co.,  44  N.  Y.,  305.) 

See  ADMIRALTY.     (44  N.  Y-) 
LIEN.  (3  Lansing. j 

VOID  BEQUEST. 
See  WILL.  (3  Lansing.) 

w. 

WAIVER. 

1.  A  justice  of  the  supreme  court,  sitting 
at  general  term,  who  made  the  order 
appealed   from   at  special   term,  is  in- 
competent to  sit  upon  a  review  of  the 
order  upon  its  merits,  or  to  take  part  in 
determining  whether  the  order  was  ap- 
pealable to  the  general  term.     (Pistor 
agt.  Brundutt,  ante,  5.) 

2.  Where  it  must  be  assumed  that  the 
general    term    only   entertained    and 
passed  upon  the  question  whether  the 
appellant    had    waived   his  appeal,    as 
that  was   the  only  question  the  court, 
as  constituted,  were   authorized  to  de- 
termine— the   justice   who    made    the 
order  at  special  term  being  authorized 
to  sit  upon  that  question,  and  having 
erred  in  determining  that  he  had,  the 
order  dismissing  the  appeal   must  be 
reversed   with  costs,  and   the   appeal 
heard  bv  a  general  term   authorized  to 
hear  and  determine  it.     (Id. ) 

2.  In  civil  proceedings  the  protection  of 
any_  statutory  or  constitutional  pro- 
vision may  be  waived,  and  a  party 
may  be  estopped  by  his  acts  from  de- 
nying the  constitutionality  of  a  law  or 
proceeding.  ( Vose  agt.  Cockroft,  44 
N.  Y.,  415.) 

4.  In  an  action  upon  a  bond,  given  to 
obtain  the  release  of  a  vessel  from  at- 
tachment, under  the  above  paovisionp 
of  the  Revised  Statutes  the  defendant 
having  entered  into  stipulations  which, 
by  fair  inference  recognized  the  valid- 
ity of  the  statute,  and  having  failed  to 
allege  its  unconstitutionally  by  answer 
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or  on  the  trial,  must  be  deemed  to  have 
waived  that  defense.     (Id.) 

5.  One  of  full  age  and  acting  eui  juris, 
can  waive  a  statutory,  or  even  a  con- 
stitutional provision  in  his  favor,  af- 
fecting simply  his  property  or  alien- 
able rights,  and  not  involving  con- 
siderations of  public  policy.  (PAy/e 
agt.  Eimer,  45  If.  Y.,  J0i2.) 

WAR. 

1.  When  a  war  is  commenced  between 
nations,  it  arrests,  eo  instanti,  all  com- 
mercial intercourse  and  voluntary  com- 
munication with  the  enemy,  without 
the  permission  of  the  government; 
and  the  citizens  or  subjects  of  one  bel- 
ligerent become  the  enemies  of  the 
other,  and  of  all  its  citizens  or  subjects. 
(Harden  agt.  Boyce,  59  Barb.,  425.) 

2  These  results  of  war  inter  gentes  were 
fcubstantially  applied  to  the  citizens  of 
the  confederate  states,  during  the  late 
conflict.  (Id.) 

3.  In  the  late  rebellion  there  existed,  be- 
tween the  government  of  the  United 
States,  and  the  Confederate  States,  a 
state  of  civil  war,  in  the  sense  of  in- 
ternational law,  which  brought  with  it 
the  common  incidents  of  war,  and  ar- 
rested all  commercial  intercourse  and 
communication  between  the  citizens 
of  those  states,  respectively.  (Id.) 

See  INSURANCE,  (LIFE.)  (Id.) 
PROMISSORY  NOTES.  (Id.) 

WAREHOUSEMEN. 

See  COMMON  CARRIERS.  (45  N.  Y. ) 
COMMON  CARRIERS.  (3  Laming.) 

WAREHOUSE    RECEIPT. 
See  TITLE.  (45  If.  Y.) 

WARRANT  FOR  COLLECTION  OF 
TAXES. 

See  ASSESSMENT  FOR  LOCAL  IMPROVE- 
MENTS. (3  Lansing.) 
SUPERVISORS.    (Id.) 

WARRANTY. 

See  EVICTION.    (44  N.  Y.) 
SALE  BY  SAMPLE.    (Id.) 

1.  Where,  in  an  action  for  breach  of 
warranty,  the  plaintiff  proved,  that 
upon  sale  of  an  article  not  then  pres- 
ent, the  color  of  which  was  a  criterion 

VOL,  XLH.  \ 


of  its  quality,  the  vendor  pointed  out 
a  certain  color,  and  stated  that  the 
article  would  "  run  about  that  color  "t 

Held,  that  the  evidence  was  sufficient  to 
support  a  finding  of  sale  wiih  war- 
ranty. (Messenger  agt.  Pratt,  3  Lam- 
ing, '234.; 

2  Held,  further,  that  the  plaintiff  could 
recover,  although  he  had  not  offerred 
to  return  the  goods,  so  sold  and  de- 
livered by  the  defendant.  (Id.) 


WATER. 

1.  Where  a  stream  running  across  the 
defendant's  land,  and  thence  upon  the 
plaintiff's  land,  below,  during  a  flood- 
broke  through  its    bank,  making  an 
opening    sufficient    to    carry    all    the 
water  ordinarily  running,  and  through 
this    new    channel  the   water  would 
have  continued  to  run,  if  not  prevent- 
ed: 

Held,  that  the  defendant  had  a  right,  for 
his  own  protection,  to  erect  a  barrier 
or  levee  across  the  crevasse  or  new 
channel,  for  the  purpose  of  confining: 
the  waters  witliin  their  original  chan- 
nel ;  provided  he  did  not  build  such 
barrier  too  high,  nor  project  it  into 
the  stream,  so  as  to  prevent  the  water 
running  in  its  accustomed  channel  and 
with  its  usual  force.  (Pierce,  agt. 
Kinney,59  Barb.,  56.) 

2.  Held,  also,  that  the  defendant  was  not 
bound  to  keep  the  original  channel  of 
the  creek  open  upon  his  own  lauds,  a» 
a  condition  to  his  right  to  maintain  such 
barrier.  And  that  he  was  not  liable  for 
anv  damages  that  might  ensue  from  a 
failure  to  do  so.  (Id.) 

3.  It  is  well  settled  that  every  person, 
through  whose  laud  a  stream  of  water 
flows  may  construct  embankments  and 
other  guards  on  the  bank,  to  prevent 
the   stream   washing  the  bank  away 
and  overflowing  and  injuring  his  land. 
But  in  doing  this,  he  must  be  careful 
so  to  construct  them  as  not  to   throw 
the  water  upon  his  neighbor's  lands, 
where  it  would  not  otherwise  go,  in 
oidinary  floods;  otherwise  he  will  be- 
liable  for  the  injury.  But  this  rule  doe» 
not  apply  to  floods  altogether  extra- 
ordinary and  unusual.     (  Wallace  agt~ 
Drew,  59  Barb.,  413.) 


WATER  COURSES. 

See  CAUSE  OF  ACTION.    (45  AT. 
DAMAGES.  (3  Laming.) 
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WILL. 

J.  A  man  died  intestate,  leaving  him  sur- 
viving a  widow  and  five  children,  and 
about  125  acres  of  land,  besides  per- 
sonal property  About  two  weeks  after 
his  death  an  instrument  in  writing  was 
found  among  his  papers,  being  the  draft 
of  a  will,  which  apparently  made  a 
fair  disposition  of  his  property  among 
big  widow  and  children,  but  it  was  not 
signed,  sealed  nor  delivered  by  him, 
nor  were  there  any  witnesses  names 
subscribed  to  it,  it  was  merely  a  blank 
will.  (Elder kin  agt.  Bowell,  ante, 
330.) 

2.  After  finding  this  instrument  there  was 
a  family    convocation    at    which    the 
•widow  and  five  children  consented  cov- 
enanted, and  agreed  by  an  assignment 
indorsed  thereon  to  abide  by  the  pro- 
visions of  said  will,  binding  themselves 
now  and  forever    severally   to   each 
other  to  adhere  to  its  conditions  and 
requirements.  (Id.) 

3.  Subsequently  one  of  the  children,  as 
heir-at-law    and    married      daughter, 
brought  this  action  to  set   aside  the 
written  consent  so  signed  by  her,  and 
for  &  partition  of  her  right  and  interest 
in  said  property,  real   and  personal. 
The   justice  at    special    tertn,    before 
•whom  the  cause  was   tried,  declared 
the  writing  valid,  and  ordered  partition, 
•which  decision  was  affirmed  at  general 
term.    (Id.) 

4.  Lands  were  specifically  devised  to  J. 
for  life,  and  on  his  death  to  his  chil- 
dren.   By  the  residuary  clause  of  the 
will,   all  the    "rest,  residue  and    re- 
mainder of  the  testator's  property  and 
estate,  real  or  personal,  whatsoever  and 
wheresoever  situated,  and  not  therein 
And  thereby  specifically  devised  or  be- 
queathed, ne  gave,   devised  and  be- 
queathed"   to    certain    residuary    de- 
visees and  legatees.    J.   having  died 
unmarried  in  the  lifetime  of  the  test- 
tator : 

Held,  that  the  lands  in  which  a  lif« 
estate  was  devised  to  him,  passed  un- 
der the  will  to  the  residuary  devisees, 
and  not  to  the  heirs-at-law.  ( Youngs 
agt.  Youngs,  45  N.  T.,  254.) 

5.  Under  the  Revised  Statutes  (2  R.  S., 
57,  $  5),   changing  the  common  law 
rule,  a  will  whose  introductory  clause 
expresses  a  desire  to  make  a   suitable 
disposition  of  such  worldly   property 
and  estate  as  the  testator  shall  leave  be- 
hind  him,  the    residuary  devise   ex- 
pressly devibing  all  the  real  estate  not 
before  specifically  devised,  carries  all 
after-acquired  lands  belonging  to  the 
testator  at  the  time  of  bis  death.  (Id.) 


6.  Where  the  testator  charges  the  pay- 
ment of  his  debts  upon  certain  specified 
real  estate,  and,  if  that  shall  prove  in- 
sufficient, then   upou  his    other   real 
estate : 

Held,  as  between  the  legatees  aad  the 
devisees,  the  personal  estate  was  ex- 
onerated from  the  debts.  (Id.) 

7.  A  testator  devised  to  his  son  all  his 
real  estate  during  his  life,  and  at  and 
after  the  decease  of  his  son,  the  same 
to  be  divided  between  his  grandchil- 
dren, share  and  share  alike,  whether 
born  before  or  after  his  own  decease ; 
aud  in  case  of  the  decease  of  any  of  bis 
grandchildren    before  the  death  of  his 
son,  leaving  issue,  then  such  issue  to 
take  the  share  that  the  parents  would 
be  entitled  to  if  living  : 

Held,  1.  That  each  grandchild,  the  mo- 
ment it  came  into  existence,  took  a 
vested  interest  in  remainder,  in  fee, 
subject  to  opeu  and  let  in  after-born 
children.  2.  That  the  devise  of  the  re* 
maiuder  to  the  grandchildren  as  a  clasa 
was  to  be  regarded  as  vested,  although 
all  the  persons  who  might  take  were 
not  ascertained  or  in  etse,  and  could  not 
be,  until  the  termination  of  the  life 
estate.  3.  That  one  of  the  grandchil- 
dren having  died  before  the  termina- 
tion of  the  life  estate,  his  share  des- 
cended to  his  father  as  his  heir  at  law. 
(Smiley  agt.  Bailey,  59  Barb.,  80.) 

8.  The    provisions    contained    in    willa 
made  in  this  state,  by  persons  dom- 
iciled here,  and  for  the  disposition  of 
property  here,  are,  it  seems,  subject  to 
the  limitations  and  restrictions  of  the 
statutes  of  this  state,  although  in  their 
execution  the  subject  of  them  are  to 
be  ultimately  transferred  beyond  its 
jurisdiction.    (Chamberlain  agt.  Cham- 
berlain, 3  Lansing,  348. ) 

9.  The  law  of  I860,  (chap.  360,)  restricts 
the  right  of  testamentary  disposition 
for  the  benefit  of  "  benevolent,  char- 
itable, literary,  <fcc.,  associations  and 
corporations/'  in   the  cases  provided, 
to  half  of  the  testator's  estate,  deduct- 
ing debts,  notwithstanding  the  half  is 
made  up  of  an  aggregate  of  bequests, 
•fee.,  distributed  among  several  such 
associations.    (Id. ) 

10.  Where  any  of  the  bequests  making 
up  such  aggregate  are  void,  they  are 
in  judgment  of  law  as  if  not  made, 
and  are  not  to  be  regarded  in  estimat- 
ing the  portion  ot  the  estate  given  to 
"benevolent,   &c.,  associations,  &c." 
(Id.) 

11.  The    Chamberlain    Institute,    incor- 
porated as   a  school  or   seminary  of 
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learning,  and  having  that  character,  is 
a  literary  corporation  within  the  mean- 
ing of  the  act  (1860,  chap.  360.)  (Id.) 

12.  The  widow's  dower  right  constitutes 
no  part  of  the  testator's  estate,  and  she 
not  having  accepted  a  provision  made 
by  the  will  in  lieu  thereof,  it  mast  be 
deducted  from  such  estate  before  est- 
imating the  half  of  the  same  under  the 
statute.  (IU.) 

13.  A  bequest  of  a  fund  to  a  corporation 
in   Pennsylvania,  to  be  invested  and 
kept  permanently -in  vested,  and  the  in- 
come thereof  used  and  expended  for 

the  benefit  of  a  college  corporation  of 
that  state,  ia  void,  as  unlawfully  sus- 
pending the  absolute  ownership  of 
personal  property.  (Id.) 

14.  The  testamentary  gift  of  a  fund   in 
triint,  with  discretionary  power  in  the 
trustee  as  to  its  application  to  the  use 
of  the  beneficiary,  made  to  a  corpora- 
tion, having  no  power  under  its  char- 
ter to  receive  property  upon  such  trust, 
is  void.    (LI) 

15.  A  bequest  to  such  corporation,  in 
trust,  for  the  benefit  of  its  own  mem- 
bers and  also  for  the  benefit  of  others, 
there  being  no  method  of  apportion- 
ment provided,  is  wholly  void.  (Id.) 

16.  Chap.  189  of  the  act  of  1819  incor- 
porated "  the  trustees  of  the  funds  of 
the   Genesee    Conference ;"    but    dis- 
tinguished between  it  and   "  the  Gen- 
«see  Annual  Conference"  as  separate 
organizations,  and  cannot  be  regarded 
an  incorporating  the  latter.  (Id.) 

17.  A  bequest  to  the  Genesee  conference 
in  trust  without  limitations  for  certain 
purposes : 

Held,  invalid  for  want  of  capacity  in  the 
legatee  to  take.  (Id.) 

18.  And  as  creating  a  perpetuity  in   a 
lega'ee  not  exempted  from  the  opera- 
tion of  the  statutes  in  that  respect,  by 
the  act*  of  1840  (chap.  318)  and  1841 
Cchap.261.)   (Id.) 

19.  The  bequest  of  a  fund  to  the  trustees 
of  the  Chamberlain  Institute,  a  literary 
incorporated  institute  of  this  state  (un- 
der 1  R.  S  ,  461,  $  38,  &c.,)  for  invest- 
ment in  boud  and  mortgage,  and  to  oe 
kept  so  invested  permanently,  and  the 
income  uaed  in  the  payment  of  salaries 
of  tutors,  &c  ,  employed   to  teach   in 
the  institute,  and  in  purchasing  books 
and  apparatus  tor  its  library  : 

Held,  vailid  as  a  trust  under  the  laws  of 
1840  (ci,ai>.  318)  and  chap.  261).    (Id.} 

20.  And  it  is  also  valid  as  substantially 


a  gift  of  so  much  money  to  the  cor- 
poration.  (Id.) 


See  CORPORATIONS. 
DOWER.  (Id.) 


(Id.) 


WITNESS. 

1.  The  maxim  u  falsus  in  uno,  fatmt  tn 
omnitrtu,"  relates  to  wilful  falsehood, 
and  a  refusal  to  charge  that  "  if  the 
plaintiff's  relation  of  material  facts  is 
contradicted  in  one  or  more  important 
particulars,  about  which  he  cannot  be 
deemed  simply  mistaken,  his  evidence 
is  not  entitled  to  credit,"  is  not  error. 
In  such  a  case  the  jury  are  authorized 
to  discredit  the  witness ;  but  are  not, 
as  a  matter  of  law,  required  to  do  so. 
(  Willdns  agt.  Earle,  44  N.  Y.t  172.) 

2.  On  an  issue  as  to  the  genuineness  of 
a    signature     fan   indorsement),     the 
question,  •'  Would  you  take  it  against 
his  denial  of  the  signature  ?"  is  purely 
hypothetical   and  immaterial.     (Bank 
of   Commonwealth,    agt.    Mudgett.     44 
fr.  F.,514.) 

3.  A  witness  may  be  asked  whether,  in 
the  course  of  official  duty,  he  is  called 
upon  to  pass  and  act  upon  the  signature 
of  the  alleged  indorser.    It  is  compe- 
tent, as  showing  the  extent  and  means 
ol  liis  knowledge,  not  for  comparison  of 
signatures.    (Id.) 

See  OPINION  or  WITNESS.    (44  N.  Y.) 
TRIAL.     (Id.) 

6.  The  general  rule  is  well  settled  that, 
where  unimpeached  witnesses  testify 
distinctly  and  positively  to  a  fact,  and 
are  uncontradicted,  the  jury  are  not 
at  liberty  to  discredit  their  testimony 
when  opposed  to  a  mere  presumption 
to  the  contrary ;    but  this  is  subject  to 
the  exception  that  where  the  state- 
ments of  the  witness  are  grossly  im- 
probable, or  he  has  an  interest  in  the 
q-nestion  at  issue,  courts  and  juries  are 
not  bound   to  refrain  from  exercising 
their  judgment,  to   blindly   adopt  the 
statement*  of  such  witness.     (Elwood 
a«t.    The    Western    Union,    Telegraph 
Company,  45  JV.  Y.,  549.) 

7.  The  person  through  whom  a  party  to 
an  action  derives  title  is  not  competent 
as  a   witness    to    prove    transactions 
with  a  deceased  person,  as  against  the 
grantee  of  the  latter.  Although  grantees 
are  not  named,  they  are  within  the 
act  (Code,  $  399),  and  the  word  "  as- 
signee" must  be  held  to  include  them. 
(Mattoon  agt.  Young,  45  If.  Y.1  696.) 

f>.  Under  the  amendment  of  1867,  if  the 
interest  formerly  owned  by  such  wit- 
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ness  might  be  affectnd  by  the  event  of 
the  action,  he  was  incompetent,  even 
though  (as  a  grantor  without  coven- 
ants) he  would  have  been  competent  at 
common  law.  (Id.) 

9.  The  fact  that  a  witness  has   been  a 
convict  cannot  be  shown  by  his  own 
testimony,  even  on  cross-examination, 
for  the  purpose  of  impeachment.  ( Tift 
agt.  Moor,  59 Barb.,  619.) 

10.  If  a  witness  can  testify  to  facts,  ab- 
solutely from  his  recollection,  he  need 
not,  it  seems,  necessarily  produce  in 
court  a  memorandum,  by  which   his 
memory,  in   respect  to  the  facts,  has 
been  revived.  (Peak  agt.  Lake,  3  Lan- 
sing, 136.) 

11.  But,  where  he  makes  his  answers 
from   a    statement    or   memorandum, 
used  on  the  stand,  it  is  the    privilege 
of  the  party  against  whom  he  is  in- 
troduced to  inspect  the  paper  and  ex- 
amine him  concerning  it ;  and  even,  it 
seems,  to  submit  it  to  the  jury.  (Id.) 

12.  And  this  is  so,  without  reference  to 
the  manner  in  which  the  paper  affects 
the  testimony  ol  the  witness.  ( Id  ) 

13.  A  referee  has  power  to  compel  sub- 
mission of  a  paper  used  by  the  witness, 
to    the  inspection    of    counsel.    And 
Where  he  declined  to  exercise    such 
power,  and  refused  to  strike  out  the 
testimony  affected  by  the  paper : 

Held,  that  it  was  error,  and  the  judgment 
entered  on  his  report  was  reversed. 
(Id.) 

14.  An  inquisition  of  lunacy  found  against 
a  witness,  is  prima  facie  evidence  of 
his  incompetency  to  testify.    And  this 
is  so  although  his  testimony  is  ottered 
againat  one  who  was  not,  party  to  the 
proceedings    in    lunacy      (Hoyt   agt. 
Adee,  2  La-using,  173. ) 

WORDS  OF  INHERITANCE. 

See  FEE.     (44  N.  T.) 

WORK,  LABOR  AND  MATERIALS- 
See  CONTRACT.    (3  Lansing.) 

WRITTEN   INSTRUMENTS. 

1.  The  language  of  a  writing  may  be  in- 
terpreted, and  its  true  meaning  ascer- 
tained, in  the  light,  and  by  the  aid.  of 
the  circumstances  under  which  it  is 
made.  (McKinleii  agt.  Tucker,  59 
Barb.,  93.) 

Set  ASSIGNMENT.  (Id.) 


WRITS   OF    ERROR  AND    CERTI- 
ORARI. 

1.  Upon  the  return  of  a  writ  of  error  io 
the  over  and  terminer,  the  supreme 
coart  has  no  power  to  order  the  cause 
be   heard  on    the    reporter's  minutes 
taken  upon  the  trial   against  tne   ob- 
jection of  the  prisoner,  although  no  bill 
of  exceptions   had   been  made  or   re- 
turned.    (Messner  agt.  The  People,  45 

jr.  r.,  i.) 

2.  The  judgment  upon  an  award  under 
the  statute  can   only  be  reviewed  in 
this  court  by  writ  of  error;   an  appe.d. 
will    be    dismissed.      (Turnbull   agt. 
Martin,  45  N.  T.,  600.) 

3.  Proceedings  having  been  had  to  au- 
thorize the  issue  of  bonds  of  a  municipal 
corporation  to  aid  in  the  construction 
of  a  railroad,  under  the  act  of  1869,  re- 
quiring the  county  judge  to  determine 
certain   facts     and    render   judgment 
thereon  (Laws  of  1869,   chap.   907,  p. 
2303),  a  writ  of  certiorari  may  properly 
issue   to  such   county  judge,   for  the 
purpose  of  a  review  of  his  proceedings 
by  the  supreme  court,  notwithstanding 
his  determination  has  been  entered  of 
record.      (  T/te  People  tx  ret.  atf t.  Smith, 
45  If.  r.,  772.) 

4.  Upon  the    return   to   such   writ    the 
court  is  not  limited    to   the    inquiry 
whether  jurisdiction  of  the  parties  and 
subject-matter  was  acquired,  but  should 
examine  the  evidence  and  determine 
whether   there     was    any    competent 
proof  ot  the  facts  necessary  to  author- 
ize the  adjudication  made,  and  whether 
in  making  it,  any  rule  of  law  affecting 
the  rights  of  the  parties  has  been  vio- 
lated:   (Id.) 


WRIT  OF  PROHIBITION. 

1.  A  writ  of  prohibition  should  not  be  re- 
sorted to  where  there  exists   another 
adequate  remedy.     ( T/te  People    agt. 
Clute,  ante,  157.) 

2.  A  writ,  of  prohibition  issued  against 
a   county  jndge  to  prohibit  him   from 
proceeding  further  upon  an  application 
to  bond  a  city  or  town  for  railroad 
purposes  will  be  vacated  and  set  aside 
on   the  ground   that   the  statute  and 
amend jients  under  which   these  pro- 
ceedings for  bonding  the  property  of  a 
city  or  town  for  railroad  purposes  are 
taken,  furnish  and  provide  a  complete 
mode  of  review  by  certwrari,  which  ia 
adequate  to  redress  any  wrong  or  cor- 
rect anv  error  which  may  occur  in  the 
proceedings.    (Id.) 


INDEX, 


A. 

ADMIRALTY. 

Collision  of  vessels  at  sea — custom  of 
the  sea — libel  in  personam 31 4 

AFFIDAVIT  OF  MERITS. 

"Not  required  to  change  place  of  trial 
to  proper  county 481 

APPEAL. 

When  not  waived  by  appearing  and 
argning  a  demurrer  to  his  oppo- 
nent's answer. 5 

"Where  there,  is  conflicting  testimony 
upon  the  fact  of  an  alleged  war- 
ranty on  a  sale  of  an  article  of  per- 
sonal property,  the  finding  of  the 
court  below  is  conclusive  thereon  59 

No  appeal  lies  from  a  judgment  en- 
tered on  remittitur  in  the  court  be- 
low  255 

ARREST. 

•Order  matter  of  discretion — how  may 
De  reviewed 201 

ASSESSMENTS. 

•Street  purposes — how  jurisdiction  ac- 
quired— when  void — interest  in 
property 115 

•Street  purposes — opening  proceed 
ings  and  appointing  new  commis- 
sioner*  220 

ATTACHMENT. 

Set  aside  for  irregnlaritv — mitigation 
of  damages  sh<>\vu  under  a  second 

677 


valid  attachment — matter  must  be 
pleaded -  399 

Not  issnable  in  action  of  tort 107 

ATTORNEY-GENERAL. 

Has  authority  to  discontinue  suits 
against  corporations 162 

B. 

BAILMENT. 

Liability  of  bailee  for  hire— on  stor- 
age oi'  property  on  public  wharf.  481 

BANKRUPTCY. 

When  an  attachment  will  issue  a- 
gainst  bankrupt  for  contempt....  397 

Attorney's  lien  on  bankrupt's  fund 
collected  by  him 414 

Jurisdiction  where  bankrupts  reside 
in  different  states 469 

Duties  of  assignees  and  registers..  274 
BILL  IN  EQUITY. 

United  States  court — by  assignees 
of  involuntary  bankrupts— not  sus- 
tained against  state  creditors.....  169 

BONDING  TOWNS. 
For  railroad  purposes 425 

"0. 

CHARGE  TO  THE  JURY. 

Specific  request  to  submit  question 
of  fact — effect  on  appeal 348 
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CITY  CLUB. 

Their  liability  as  partners,  assignees, 
&c.,  for  debts 337 

CLOUD  UPON  TITLE. 

Through  a  void  judgment,  when  will 
be  set  aside  by  an  heir  at  law....  19 

COMMISSIONERS    OF   EMIGRA- 
TION. 

Liability  for  loss  of  baggage — liabil- 
ity of  bailee  for  hire 360 

COMMISSIONERS  OP  RECORDS. 

Act  unconstitutional — all  three  must 
sigh  certificates,  &c 423 

COMMISSIONS. 

For  selling  real  estate,  which  of  two 
brokers  entitled  to  them 22 

CONSTITUTIONAL  LAW. 

The  resignation  of  a  justice  of  the 
supreme  court,within  three  months 
of  a  general  election,  and  the  va- 
cancy filled  by  the  governor,  does 
not  prevent  a  justice  elected  for  a 
full  term  at  such  election  from  tak- 
ing his  office  on  the  1st  of  January 
thereafter 260 

COSTS. 

On  appeal  from  Justice's  court,  when 
defendant's  notice  insufficient 1 

When  defendant  entitled — damages 

claimed    $500 justice    having 

jurisdiction 131 

COURT  OP  APPEALS. 

But  one  calendar  a  year — one  term 
fee  only  for  same  time 466 

D. 

DEBTOR  AND  CREDITOR. 

Creditor's  rights  to  debtor's  property 
— fraudulent     conveyance  —  evi- 
dence   294 

DEED. 

Absolute  upon  its  face,  a  mortgage — 
parol  evidence 138 

Upon  its  face  showing  that  it  is  an 
assignment  made  by  an  insolvent 


debtor,  insufficient  to  support  an 
action  of  ejectment 226- 

DELAY. 

Unreasonable — dismissal  of  com- 
plaint— on  the  trial — trial  fees....  10? 

DISMISSAL  OP  APPEAL. 

For  want  of  prosecution  in  New 
York  superior  court. 45$ 

E. 

; 
EJECTMENT. 

When  plaintiff  may  recover  under 
an  invalid  title 115 

EVIDENCE. 

Of  who  was  the  aggressor  in  a  case 
of  assault  and  battery — when  con- 
versations with  third  persons  may 
be  received 31 

Assault  and  battery — provocation — 
mitigating  damages 163> 

Appearing  at  the  trial  to  be  immata- 
nal — when  its  reception  justified.  182" 

Competent,  as  between  principal  and 
agent — when  introduction  of  writ- 
ten agreement  between  principal 
and  agent,  not  competent  as  to 
third  persons 496 

EXCEPTIONS. 

To  evidence  and  charge — when  new 
trial  allowed,  although  no  objec- 
tion taken 399 

To  charge — general — no  other  excep- 
tions  heard 109 

F. 

FRAUD  OR  MISREPRESENTA- 
TION. 

Trial  of  the  issues — submission  to 
the  jury 121 

I. 

INJUNCTION. 

Will  be  denied  where  the  facts  in  th« 
complaint  upon  which  it  is  found- 
ed, are  all  positively  denied  by  the 
answer 52 

When  will  be  dissolved  as  unnecets- 
ary 462 
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INSURANCE. 

Description  of  building — warranty — 
breach    of — verbal    information — 


agent . 


INTERPLEADER. 


97 


Dibtrict  courts  of  N.  Y.  have  power 
to  interplead  under  6  122  of  the 
Code 22 

IRRELEVANT  AND  REDUNDANT 
MATTER. 

When  allegations  in  a  complaint  of 
proceedings  in  a  former  suit  not  so 
considered 218 

ISSUE  OF  FACT. 

At  the  trial  should  be  submitted  to 
the  jury — error  to  withhold  it....  286 

J. 

JUDGE'S  REVIEW  OF  HIS  OWN 
DECISION. 

Incompetent  to  set  where  the  merits 
of  tne  decision  are  concerned  or 
whether  the  order  was  appealable 
to  the  general  term 5 

JUDGMENT. 

Of  a  sister  state,  appearance  of  de- 
fendant by  attorney — may  be  dis- 
proved    300 

JURISDICTION. 

United  States  bankrupt  court  cannot 
enjoin  a  state  court — latter  court 
when  absolute 179 


L. 

LANDLORD  AND  TENANT. 

When  injury  to  the  building  author- 
izes the  tenant  to  remove  there- 
from   


When  agreement  of  landlord  to  abate 
injuries,  amounts  to  a  covenant,  for 
a  breach  of  which  he  would  be 
liable  to  the  tenant  in  damages. .. 

LIBEL. 

A  corporation  may  maintain  the  ac- 
tion— special  damage — when  ne- 
cessar.y 
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MARRIED  WOMEN. 

Personal  liability — separate  business 
— personal  judgment 176 

When  may  purchase  property  of  her 
husband 186 

MORTGAGE  FORECLOSURE,  OF 
THE  EQUITY  OF  REDEMPTION. 

Must  be  brought  within  ten  years 
from  the  time  the  cause  of  action 
has  accrued — when  the  owner  of 
the  equity  of  redemption  not  made 
a  party,  is  not  affected  by  the  fore- 
closure, &c .* 33 

N. 

NEGLIGENCE. 

Use  of  steam  power  on  owner's  prem- 
ises  385 

o. 

ORDER  TO  SHOW  CAUSE. 

Includes  an  injunction  order — who 
may  issue — when  and  where  re- 
turnable   241 

P. 

PARTIES. 

When  a  person  not  served  with  pro- 
cess, as  defendant,  does  not  become 
a  party  to  the  action — answer 
stiicken  out 353 

PARTITION. 

Effect  of  intestate's  blank  will  agreed 
to  by  covenants  in  writing  thereon 
by  widow  and  heirs 330 

PARTNERS. 

When  both  partners  may  be  arrested 
for  false  .representations  of  one  of 
them 198 

PLACE  OF  TRIAL. 

When  mav  be  changed  on  demand 
,  of  one  of  several  defendants 481 

PRINCIPAL  AND  AGENT. 

Liability  of  principal  for  custody  of 
property  left  with  agent 378 
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Q- 

QUESTION  OF   PACT. 

When   should   be  submitted   to  the 
jury,  &c 300.348 


K, 

RAILROADS. 

Negligence  of  passengers  on  city 
cars — which  contribute  to  the  in- 
jury   289 

RAILROAD  COMPANIES. 

Their  power  to  borrow  money — to 
issue  bonds  therefor — to  give  mort- 
gages in  trust  to  consolidate  its 
funded  debt — enlarging  its  capaci- 
ties and  extending  the  facilities 
thereof — with  power  to  issue  their 
bonds  for  the  amount  and  for  the 
purposes  expressed  in  the  mort- 
gage— no  suit  to  restrain  such  ac- 
tion will  lie  by  a  common  stock- 
holder, or  by  preferred  creditors..  68 

How  to  acquire  title  to  land  for  their 
route — appointment  of  commission- 
ers   228 

RECEIVER. 

Of  an  insurance  company  appointed 
pending  the  action  may  continue  in 
name  of  original  parties 281 

REFEREE. 

Report  not  set  aside — undue  influ- 
ence with  unsuccessful  party 135 

REFEREES  AND  REPORTS. 

Refusal  to  find  errors  of  law  and 
fact — no  appeal  lies  therefor 420 

REFERENCE. 

To  hear  and  determine  and  report 
thereon,  it  is  regular  to  file  the  re- 
port and  enter  judgment  without 
any  further  application  to  the 
court 11 

A  referee  finding  from  the  evidence 
that  an  excess  of  force  was  not 
used  by  the  defendant  in  a  case  of 
assault  and  battery,  must  be  held 
conclusive  upon  the  appellate  court  31 


REMOVAL  OF  CAUSE  TO  U.  S. 
COURT. 

When  cannot  be  done  since  rebellion 
closed 475 

REVIVAL. 

When  defendant's  representatives 
may  revive  the  suit  against  the 
wishes  of  the  plaintiff 53 


s. 

SALE  AND  DELIVERY. 

Of  personal  property — what  consti- 
tutes full  performance 437 

SHERIFF'S  SALE. 

When  will  be  set  aside,  for  accident 
or  mistake,  &c 411 

SPECIFIC  PERFORMANCE. 


Of  contract  to  sell  real  estate,  when 
will  be  enforced  notwithstanding 
great  lapse  of  time  has  accrued... 

STATUTE  OF  FRAUDS. 


56 


Memorandum  to  sell  real  estate  on 
commission 192 

STOCKHOLDER. 

When  liable  individually — manufac- 
turing and  mining  corporations. ..  109 

STRIKING     OUT    ALLEGATIONS. 

From  complaint  as  immaterial — sep- 
aration from  bed  aud  board 166 

SUMMARY  PROCEEDINGS. 

When  judgment  by  default  in,  a  bar 
to  litigate  on  certiorari 352 

SUPPLEMENTAL   PLEADING. 

Only  allowed  by  the  court  on  motion 
— referee  no  power 155 


T- 

TOWN  BONDS. 
When  purchasers  protected 283 
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TRUSTEES. 

Of  manufacturing  and  mining  cor- 
porations— when  liable  individu- 
ally  231 


U- 

UNDERTAKING. 

When  bail  liable— defendant  not 
charged  in  execution  till  seven 
months  after  judgment 245 


v. 

VENUE. 

How  governed  in  an  action  between 
express  companies 368 

w. 

WRIT  OF  PROHIBITION. 

Not  allowed  where  another  adequate 
remedy — application  to  bond  a  city  157 


ERRATA. 

In  the  head-note  to  the  case  of  Roruso  agt.  Voutrin,  41 Hov>ard,page  3,  in  the 
•econd  paragraph,  and  firet  line,  the  word  "  not "  should  be  omitted.  It  should  read 
that  "  the  plaintiff  was  entitled  to  costs." 

In  the  case  of  Leaird  agt.  Smith,  ante.  p.  56  in  the  first  line  of  the  head-note,  read 
*  purchase  "  instead  of  "  foreclosure." 


COUKT  OF  APPEALS. 


DECISIONS  RENDERED  PROM  NOV.  21,  1871,  TO  APRIL  2,  1872: 

Judgments  affirmed  with  Costs. 

Delap  agt.  Woodland. 

The  National  Bank  of  Salem  agt.  Thomas. 

Husking  agt.  Baker. 

Mallory  agt.  The  Travelers'  Insurance  Company. 

Fox  agt.  Danekel. 

Thompson  agt.  The  American  Tontine  Life  and  Savings  Insurance  Company. 

Siltenrich  agt.  Hemiuez. 

Watson  agt.  The  New  York  Central  Railroad  Company. 

Garnsey  agt.  Rodgers. 

Jones  agt.  The  Northern  Central  Railroad  Company 

Rainesford  agt.  Rainesford. 

Garrett  agt.  Schaffer. 

Field  agt.  Munsou. 

Darst  agt.  Burton. 

Kelly  agt.  The  Long  Island  Railroad  Company. 

Hier  agt.  Grant. 

Meyer  agt.  Hibther. 

Smith  agt.  The  People. 

Wade  agt.  Foster. 

Wade  agt.  Matheson. 

Wade  agt.  Wheeler. 

Caldwell  agt.  The  New  Jersey  Steamboat  Company. 

Curtis  agt.  Fox. 

In  the  Matter  of  Cassidy  agt.  City  of  Brooklyn. 

Belden  agt.  Meeker. 

Hamilton  agt.  Smith. 

Ihl  agt.  The  Forty-second  street  and  Grand  Street  Railroad  Company. 

Eaton  agt.  Alger. 

Anchinclos  agt.  Wiley. 

Budenbach  agt.  Radley. 

Beebe  agt.  McKenzie. 

Rowe  agt.  Hizrood. 

Tracy  agt.  Hutitz. 

Clark  agt.  Clark. 

West  agt.  Crary. 
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Hamilton  agt.  Clinton. 

Conroy  agt.  Gale. 

Poillon  agt.  Mayor  of  the  City  of  New  York. 

Middlebrook  agt.  Broadbent 

The  National  Bank  of  Fishkill  agt  Speight 

Moore  agt.  Moore. 

Westbrooka  agt.  Willey. 

Finnegan  agt.  Canaher. 

Owen  agt.  The  New  York  Central  Railroad  Company. 

Williams  agt.  Lawrence. 

Argault  agt.  The  Pacific  Bank. 

Craven  agt.  Wilson. 

Foote  agt.  Bryant. 

Baum  agt.  Muller. 

Atassy  agt.  Maier. 

Yernon  agt.  Keller. 

Thomas  agt.  Paine. 

Stone  agt.  Filomer 

Hartshorne  agt.  Taylor. 

Barns  agt.  Comes. 

Gordon  agt.  Comes. 

Hackett  agt.  Belden. 

Anderson  agt.  Dillaye. 

Reynolds  agt.  The  Commerce  Fire  Insurance  Company 

Baker  agt.  Spencer. 

Speyers  agt.  Duncan. 

Austin  agt.  Strong. 

Leslie  agt.  Wiley. 

Finch  agt.  Parker. 

Filer  agt.  The  New  York  Central  Railroad  Company. 

Proestler  agt.  Kughn. 

Bailey  agt.  The  Hudson  River  Railroad  Company. 

Cocks  agt.  Barker. 

Graves  agt.  Spier. 

Judgment  reverted  and  new  trial  granted,  costs  to  abide  eventi. 

Gibson  agt.  Tobey. 

Simmons  agt.  Cloonan. 

Krulder  agt.  Ellison. 

Ferris  agt.  Mowery. 

Baldwin  agt.  Barrows. 

Hoffman  agt.  Union  Ferry  Comyany  of  Brooklyn. 

Clark  agt.  Shehan. 

Baird  agf  Gillett 

Caynghey  agt.  Smith. 

Madden  agt.  New  York  Central  and  Hudson  River  Railroad  Company. 

Greenfield  agt.  Massachusetts  Mutual  Life  Insurance  Company.. 

Dickenson  agt.  Wason. 

Caulkins  agt.  Hellman. 

Andrews  agt.  Gillespie. 

Chapman  agt.  McKay. 

Gray  agt.  Gray. 
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People,  &.c.,  agt.  The  President,  &c.,  of  the  Williamsbargh  Turnpike  Eoad  and 

Bridge  Company. 

Hays  agt.  The  Mayor,  &c.,  of  New  York. 
Jl  nine  agt.  The  Mayor,  &c.,  of  New  York. 

Head  agt.  The  President,  &c.,  of  the  Delaware  &  Hudson  Canal  Company. 
Harris  agt.  Frnck. 

Bank  of  New  Orleans  agt.  Matthews. 
Bank  of  New  Orleans  agt.  Matthews. 
Filer  agt.  The  New  York  Central  Railroad  Company. 
Grymes  agt.  Hone. 
Matthews  agt.  Cole. 
Crippen  agt.  Morse. 
Malouey  agt.  Horan. 

Judgment  reversed  and  proceeding  dismissed  with  coats  against  the  plaintiff. 
Clark  agt  Wise. 

Special  judgment*, 
Stoddard  agt.  Whiting, 
Hall  agt.  Augshury. 
Comstock  agt.  Johnson. 
Young  agt.  Kent. 

Order  granting  new  trial  reversed,  and  judgment  on  report  of  referee  affirmed  with  costs. 

Richardson  agt.  Carpenter. 
Ingraham  agt.  Disbrough. 

Ordtrs  affirmed  with  cost*. 
Pike  agt.  Johnson. 
Harland  agt.  Lilienthal. 
Griffin  agt.  Gruflen. 
In  the  matter  ot  the  Evergreen. 
Upon  the  appeal  of  Jane  P.  Spotts,  administratrix,  &c.,  and  others,  and  so  much  of 

the  order  as  is  appealed  from  by  Henry  A.  Dumesnil,  administrator,  &c. 
Hall  agt.  Emmons. 
People  ex  rel.  Marsh  agt1  Delaney. 
Schloemer  agt.  Schleomer. 
The  Brooklyn  Trust  Company  agt.  Balmer., 
Livermore  agt.  Bainbridge. 

Appeal*  dismissed  with  costs. 
Steinberg  agt.  House. 
Schaelter  agt.  Gardner. 
People  ex  rel.  Robinson  agt.  McManns. 
People  ex  rel.  Mitchell  agt.  Lawrence. 
Paul  agt.  Memger. 
Palmer  agt.  De  Witt. 

Rodgers  agt  Long  Island  Railroad  Company. 
Saltzer  agt.  Findull. 
Lee  agt.  Heinemann. 
In  the  matter  of  the  petition  of  Leander  Stone,  &c.,  agt.  Smith,  owner 
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Order  of  special  and  general  terms  reversed,  and  motion  denied  with  costs. 
Brown  agt.  Leigh. 

Order  and  judgment  of  the  supreme  court  affirmed. 
The  People  agt  Parcel  1. 

Judgment  modified  to  that  upon  the  mortgage  to  the  defendant,  Charlet  G. 

there  shall  not  be  applied  any  of  the  proceeds  of  so  much  of  thepremitet  at  wot  ob- 
tained by  Shumway  by  the  deed  from  Cook  to  him  and  others  and  that  the  mortgage 
to  the  defendant  Phelpt  have  preference,  at  to  those  proceeds,  to  those  of  the  mortgage 
of  the  defendant,  Charles  G.  Kenyan,  and  otherwise  affirmed  without  costs  to  either 
parly  in  this  court,  judgment  to  be  settled  by  Judge  FOLGKK. 

Hiscock  agt.  PhelpB. 

Judgments  reversed  as  to  all  the  penalties  except  one,  and  affirmed  at  to  one  penalty, 
and  for  the  excess  of  fare  recovered  in  tht  court  below,  with  the  costs  of  the  court  below 
and  without  costs  to  either  party  in  this  court. 

Mix  agt.  New  York  Central  and  Hudson  liiver  Railroad  Company. 
Wild  agt,  The  Same,  No.  I. 
Wild  agt.  The  Same,  No.  2. 
Chamberlain  agt  The  Same. 

Judgment  of  the  supreme  court  and  of  the  special  session  of  the  city  of  New  York 

reversed. 
Huber  agt  The  People. 

Judgment  of  the  tupreme  court  and  of  the  court  of  sessions  reversed  and  new  trial 

granted. 

Evans  agt.  The  People. 

Order  granting  new  trial  affirmed  and  judgment  absolute  for  defendant,  with  cottt 
purtuant  to  stipulation. 

Fish  agt  Clark. 

md  Motion  denied. 

The  People  ex  rel.  Purdy  agt  The  Commissioners  of  Marlborongh. 

Motion  granted  and  remittance  amended  by  directivg  dismissal  of  appeal,  with,  costs  up 
to  the  time  of  the  motion  and  $10  costs  of  the  motion. 

People  ex  rel.  Robinson  agt.  McManas. 

Judgment  reversed  at  to  all  the  penalties  included  in  the  judgment  except  one,  and 
affirmed  at  to  one  penalty,  and  the  excess  of  fare  paid,  with  costs  in  the  court  below, 
and  without  costs  to  either  party  in  this  court. 

Mix  agt.  The  New  York  Central  and  Hudson  River  Railread  Company. 
Wilde  agt.  The  New  YorK  Central  and  Hudson  River  Railroad  Company. 
Hoyt  agt.  The  New  York  Central  and  Hudson  River  Railroad  Company. 
Wilde  agt.  The  New  York  Central  and  Hudson  River  Railroad  Company. 
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Judgment  reverted  to  far  at  it  charges  Mary  Amu  Quinn,  personally,  with  emit,  and 
affirmed  at  to  the  reiidie,  weth  costs  in  thit  court  and  the  court  below,  chargeable  upon 
the  pivperty  in  controversy. 

Erickson  agt.  Quinn. 

Judgment  oftupreme  court  reverted  and  order  of  county  judge  affirmed,  vith  cottt. 
People  ex  rel.  Bottaford  agt  Darling. 

Oraert  of  general  term  and  special  term  reverted,  and  motion  to  ttrike  out  part  of 

antwer  denied  with  cottt. 
Fettretch  agt.  McKay. 
Matthews  agt.  Hubbard. 

Motion  for  reargument  of  the  appeal  or  settlement  of  the  judgment  of  thit  court  denied, 
but  without  prejudice  to  the  right  of  the  defendant  to  apply  to  the  supreme  court  for 
directions  in  the  execution  of  the  judgment  and  to  adjust  the  rights  and  equities  of  the 
parties  under  and  not  inconsistent  with  the  judgment  in  respect  to  taxes  charged  upon 
the  premises,  since  the  contract  of  purchase  and  which,  should  be  paid  by  the  plaintiff, 
and  also  in  respect  to  the  interest  upon  the  $1,500  mortgage  which  hat  accrued  since 
the  time  for  the  completion  of  the  one  contract  of  purchase,  and  which  was  assumed  by 
the  plaintiff  at  a  part  of  the  purchase  money — Motion  to  revive  and  continue  the  ac- 
tion in  the  name  of  the  heirs-at  law  and  administrator  of  Dennis  J.  O' Donovan, 
denied. 

Duffy  agt  O'Donovan. 

Judgment  of  the  supreme  court  reversed,  and  judgment  ordered  declaring  the  disposition 
of  the  property  by  the  third  clause  of  the  will,  so  far  as  the  same  affect  the  personality, 
void,  and  directing  that  after  the  payment  of  the  debts  to  the  testator  and  the  legacies 
and  other  lawful  charges  upon  the  estate,  evcept  the  legacies  to  Georgiana  Ovatina 
ond  Catharine  Griffing,  the  personal  estate  be  divided  egually  between  William  B. 
Jones,  Georgiana  Ovatina  and  Catharine  Griffing,  the  distributors  entitled  under 
the  statute  of  distribution  ;  the  costs  of  the  several  parties  to  be  adjusted  by  the  supreme 
court  and  paid  to  the  executors  from  the  fund  before  making  distribution,  the  pleading 
to  be  remitted  to  the  supreme  court  for  such  further  action  as  may  be  necessary  to  givt 
effect  to  the  judgment  of  this  court. 

Kuox  agt.  Jones. 

The  plaintiff'  is  a  married  women  and  was  riding  ever  the  defendants'  road,  with  her 
trunks,  containing  her  ornaments  and  wearing  apparel,  of  the  value  of  $4,000.  Her 
ticket  had  printed  on  it  that  the  defendants  would  not  be  liable  for  more  than  $100. 
Plaintiff's  baggage  was  lost,  by  defendants  and  she  brought  this  action  and  obtained  a 
verdict  for  $4,000.  This  court  has  jvst  affirmed  the  judgment  and  decided  that  the 
limitation  on  the  ticket  is  not  binding  ;  also  that  she  was  under  our  statutes  theproper 
party  to  bring  the  action;  that  she  owned  the  property  even  against  her  husband 't 
creditors.  This  is  a  novel  question  and  may  now  be. considered  settled  by  the  court  of 
last  resort. 

Dorothea  Bawson  agt.  The  Pennsylvania  Railroad  Company. 

Appeal  dismissed. 
Qonzeales  agt.  New  York  Central  and  Hudson  River  Railroad  Company. 
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Motion  granted,  without  cottt. 
Mare  agt.  Rothan. 

Order  of  the  general  and  special  terms  of  the  supreme  court  reversed  and  the  motion 
to  set  aside  the  order  granted,  with  costs. 

West  Side  Bank  agt.  Pugsley, 

Order  granting  a  new  trial  affirmed  and  judgment  made  absolute  for  the  plaintiff, 

with  costs. 

Davis  agt.  New  York  Central  and  Hudson  River  Railroad  Company. 

Order  Qranting  a  new  trial  affirmed,  and  judgment  absolute  for  defendant,  with  costs, 
•pursuant  to  stipulation. 

Rogers  agt  Smith. 

Decision  of  the  coart  of  appeals  suspended  and  an  order  granted  requesting  the  court 
below  to  return  remittitur  to  the  court,  with  leave  to  the  defendant  to  move  in  thit 
court  as  he  shall  be  advised. 

Dickman  agt.  Pedro  Terrer,  of  London. 

Judgment  affirmed 

Smith  agt.  People. 

People  and  Jackson  agt  Potter. 

Judgment  of  the  sup-erne  court  reversed  and  decree  of  the  surrogate  affirmed  without 
costs  to  either  party  against  the  other. 

Barues  agt.  Underwood. 

Judgment  affirmed  with  costs,  with  leave  to  plaintiffs  to  amend  their  complaint  on  pay- 
ment of  costs  within  twenty  days.  Notice  that  the  judgment  of  this  court  has  been 
made  the  judgment  of  the  court  below. 

Austin  agt.  Munroe. 

Judgment  reversed  as  to  all  the  penalties  except  one,  and  as  to  one  penalty  and  the  ex- 
cess of  fare  paid,  and  the  costs  included  in  the  judgment  of  the  court  below  affirmed 
without  costs  to  either  party  in  this  court. 

Fritche  agt.  New  York  Central  and  Hudson  River  Railroad  Company. 
Lounsbury  agt.  Same. 

Semittitur  amended  by  making  the  judgment  of  this  court  affirming  the  judgment  oftht- 
court  below  as  a  tingle  judgment  in  the  two  actions,  with  a  single  bill  of  costs. 

Beck  agt.  Norris. 
King  agt.  Brock. 

Appeal  dismissed  with  cotts  of  the  bill  to  the  time  of  the  motion  and  $10  costs  of  motion. 
Letter  agt.  Field. 
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Judgment  Modified  by  reducing  the  recovery  to  $5  and  interest  from  January  5,  1865, 
payable  in  gold,  and,  as  modified,  affirmed  with  costs  of  the  court  btlow,  payable  in 
currency,  and  with  costs  to  either  party  in  this  court,  and  proceedings  remitted. 

Phillips  agt.  Speyers. 

Judgment  of  the  supreme  court  and  county  court  reversed  and  new  trial  granted,  costt 

to  abide  event. 

Stephens  agt.  Santee. 

Judgment  of  the  supreme  court  reversed  and  rehearing  ordered  before  the  surrogate. 
Doty  agt.  Wilson. 

Order  of  supreme  court  granting  new  trial  reversed,  and  judgment  on  report  of  the 
referee  affirmed,  with  costs. 

Dart  agt.  Ensign. 

Cayuga  County  National  Bank  agt.  Daniels. 

Orders  of  the  special  and  general  term  reversed  and  motion  denied,  without  costs  to 

eitherparty. 

In  the  matter  of  the  application  of  Edward  Schell,  trustee,  dec.,  for  an  accounting, 
&c. 

Judgment  and  order  of  the  supreme  court  affirmed  vitk  costs. 
Brown  agt.  Brown. 

Judgmenl  of  the  supreme  court  reversed  and  the  decree  of  the  surrogate  affirmed,  without. 

costs. 
Mather  agt.  Mather. 

Order  granting  a  new  trial  affirmed  and  judgment  absolute  for  the  plaintiff. 

Boynton  agt.  Hatch. 

Jackson  agt.  The  Second  Avenue  Railroad  Company. 

Scofield  agt.  Hernaudes. 

Appeal  dismissed,  with  easts  to  the  time  of  making  the  motion  and  $10  costs  of  the  motion. 

Heinrich  agt.  Horn. 

McEven  agt.  The  village  of  Wellsville. 

Motion  denied. 
Ryder  agt.  Smith  (toll  gatherer.) 

Order  granting  a  new  trial  reversed  and  judgment  on  verdict  affirmed,  with  costt. 
Welch  agt.  Sage. 

Judgment  of  the  supreme  courl  reversed,  and  judgment  on  report  of  the  referee  affirmed t 

with  costs. 
Wiuslow  agt.  Clark. 
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Judgment  of  the  supreme  court  and  orders  of  the  county  judge  reversed  and  application 
dismissed  without  costs. 

People  ex  rel.  Wallace  agt.  Knowles. 
People  ex  rel.  Allen  agt.  The  Same. 

Reversed  without  costs  to  either  party  in  this  coart. 

In  the  matter  ef  Spotts  agt.  Damesnil. 
Damesnil  agt.  Spotts. 

Appeals  dismissed  without  costs  to  either  party  in  this  court. 

Gedney  agt.  Purdy. 
Gedney  agt.  Purdy. 

Order  granting  new  trial  affirmed  and  judgment  absolute  for  plaintiffs  without  costs. 
The  City  of  Brooklyn  agt.  The  Brooklyn  City  Railroad  Company. 

Appeal  dismissed,  with  costs. 
People  ex  rel.  Kilbonrne  agt.  Benedict. 

Motion  for  reargument  denied  with  $10  costs. 
Samuels  agt.  Bryant 

Motion  denied  with  $10  costs. 
Brookman  agt  Hamil. 

To  vacate  assessment;    ordor  granting  new  trial  affirmed  and  judgment  absolute  for 
plaintiff,  with  costs. 

In  re  New  York  Protestant  Episcopal  Public  School. 
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